Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


■ '  *jm^ 


^^^ 


— ,  ,- 


.-7'     .     • 


i 


A    TREATI 


OH 


BILLS  OF  EXCHANGE, 


PROMISSORY  NOTES,  COUPON  BONDS, 


A2ID  OTSBB 


NEGOTIABLE     INSTRUMENTS- 


BT 


ISAAC    EDWARDS,    LL.D., 


•B-AT-LAW. 


IN    TWO    VOLUMBa 

VOL  n. 

THIBD    EDITlOir. 


HEYISBD    AND    ENLABGBD 

BT 

DUDLEY,    DENNISON    &    DUDLEY, 


OOUllBHLOBS-AT-ULir. 


BANKS    &    BROTHERS,    LAW    PUBLISHERS. 

NKW    YORK:    144    NASSAU    STREET. 
ALBANY:  478  ft  476  BROADWAY. 

1882. 


Bntered  according  to  act  of  Ckmgnna,  In  -the  year  one  thousand  eight  hnndred  and  fifty- 

seyen. 

By  GOULD,  BANES  &  CO., 

in  the  Clerk's  Oflioe  of  the  Distiict  Oourt  of  the  Northern  District  of  New  Tork. 


Bntered  according  to  act  of  Congress,  In  the  year  one  thoorand  eight  hnndred  and  sixty- 
three, 

By  BANKS  &  BBOTHBR8, 

in  the  Clerk's  Ofllce  of  the  District  Conrt  of  the  Northern  Distzict  of  New  York. 


Bntered  according  to  act  of  Congress,  in  the  year  one  thousand  etght  hnndred  and  eighty- 
two, 

By  BANKS  A  BHOTHBBS, 

in  the  office  of  the  librarian  of  Congress,  at  Washington. 


CONTENTS 


Vol.  II. 


» • 


CHAPTER  IX. 


PBSSENTHBNT  FOB  PAYMENT,  AHD  PATMSKT. 


1.  PreMntmefU  for  payment. 

When  neocssaiy— for  what  purpose 868 

Place  of  pajment.  when  material  part  of  contract 668 

Pleading,  as  against  maker  of  a  note  or  acceptor  of  a  bill 664 

The  rule  is  the  same  as  to  bank  bills 665 

Severed  bills 665 

Case  of  a  pledge 666 

Presentment  essential  to  charge  drawer  and  indorser 667 

'When  it  is  impracticable,  pleading 668 

As  where  the  maker  or  acceptor  has  absconded 669 

Or  removed  from  the  state 669 

Exceptions  from  general  rule  cla?Bifled 669 

Effect  of  bankruptcy,  insolvency,  or  death  of  maker  or  acceptor. . .  670 

'Wlien  the  maker  or  acceptor's  house  is  closed 671 

TVTien  the  demand  to  be  made  of  an  agent 671 

Presentment,  how  made  in  case  of  loss  of  bill  or  note 672 

When  presentment  not  necessary  to  charge  the  drawer 678 

Excused  wheu 674 

By  whom  to  be  made 675 

In  case  of  foreign  biils 676 

To  whom 677 

Where  made 679 

When  payable  at  a  bank,  &c 679  682 

When  the  bank  ceases  to  exist,  at  either  of  two  places 681 

Where  there  are  scvend  makers  or  acceptors 684 

Alteration  of  bill  or  note 685 

Memorandum  as  to  place  of  payment , 685 

ui] 


iv  CoNTENTfl, 

BEonoir 

Mode  of  prebbntment 688 

May  be  made  to  the  party  personally,  at  a  reasonable  time  and  place,  6d0 

Or  at  the  party's  residence  or  place  of  business 690 

The  bill  or  note  should  be  actually  presents 691 

Necessity  of  demand 693 

The  paper  should  be  surrendered  only  on  payment  in  money 694 

Mode  of  demand  illustrated  by  cases 694 

In  case  of  a  lost  bill  or  note 697 

Custom  of  banks  in  this  respect 698 

Time  of  pkesentment  and  dem akd 701 

Calculation  of  time,  when  paper  becomes  due 704 

The  period  of  a  month,  what  is 705 

Old  and  new  style,  difference  between 706 

When  a  note  or  bill  payable  after  date  becomes  due 706 

How  the  time  is  computed 707 

Usances,  definition  and  inconvenience  of 708 

Days  of  grace 709 

Number  of,  and  how  computed 710 

Usage,  on  post  notes 711 

On  promissory  notes 718 

Days  of  grace  not  allowed  when 714 

Days  of  grace  form  part  of  the  time  a  note  or  bill  has  to  run 716 

At  what  time  they  expire,  what  hour 717 

Sundays  and  holidays— religious  festivals 720 

2.  Payment. 

By  whom  made 721 

Discbarges  all  the  parties 721 

By  an  accommodation  acceptor,  effect  of. 722 

By  a  surety  of  a  note,  effect  of 724 

Relation  of  a  surety-maker  of  a  draft 726 

Payment  by  an  indorser,  effect  of 727 

Payment  by  a  stranger 728 

Supra  protest 729 

To  WHOM  PATMEin*  SHOULD  BE  MADE 780 

Should  be  to  the  holder,  in  case  of  a  lost  or  stolen  bill  or  note 781 

Possession  is  evidence  of  right  to  receive  payment,  when 732 

But  the  holder  must  have  the  legal  title 738 

Cases  of  forgery  and  mistake 735 

Notice  not  to  pay,  effect  of 731,  739 

The  person  transferring  paper  warrants  the  title 740 

payments  by  mistake 741 

Care  to  pay  the  right  person  in  special  cases 743 

When  bill  ob  note  can  be  safely  paid 744 


OONTENTS. 

^Jinent,  how  made. . ; 746 

Checks  taken  as 748 

Kflornoteas 753 

Wken  the  maker  of  a  note  ia  appohited  executor  of  the  holder. 794 

Plication  op  fathbntb 755 

Inthecaee  of  aceommodatioo  bills 764 

^•HiEASE  OP  FBINCIFAL  DBBTOR 765 

"Hie  draver  and  indorsers  not  in  ration  of  sureties  exactly 765 

Most  pay-H%8emblance 786,766 

Misrepresentatioii  or  fraudulent  concealment 707 

Mere  indulgence 768 

Omission  to  sue  after  request 7«ft 

^kingnew  seeurities 770 

Agreemcnte  with  prior  parties  for  delay 770 

GWng  Urae  by  valid  agreement,  effect  of. 771 

Most  bc-good  consideration 771 

Reason  why  holder  cannot  make  agreement  for  delay 775 

Release  of  prior  parties,  effect  of 771 

The  same  elSect  in  case  of  sureties 777, 778 

Signing  notes  as  surety .  779 

Discharging  one  of  several  joint  makers 780 

Effect  of  8uch  discharge 780 

Giving  time- to  acceptor  does  not  discharge  the  drawer  or  indoraer 

for  whose  accommodation  the  bill  was  accepted 781 

CompoaBding  with  the  principal  debtor,  receiving  dividend 788 

Receipts 788 

But  payment  of  a  note  or  bill,  should  be  indorsed  on  it 788 

Should  be  surrendered  on  payment 788 

Receipt,  not  demandable  at  common  law 784 

A  general  receipt  on  a  note  or  bill 785 

Evidence  of  payment  by  whom 785 

Kay  be  contradicted 786 

In  respect  to  notes  and  drafts  not  negotiable,  the  maker  or  acceptor 

cannot  require  them  to  be  surrendered  on  payment 787 

Kght  to  a  reasonable  acquittance 788 

Agreements  to  accept  notes  or  bills  in  payment 788, 789 

\  CHAPTER  X. 

OF  PB0CEEDING8  ON  NON-PAYMENT,  KOTIOE. 

Kotice  a  condition  in  the  drawer  and  indorser's  contract 790 

Protest,  in  the  case  of  foreign  bills 791 

The  notary 79$ 


'\ 


Vi  CONTENTO. 


What  are  foreign  bills 798 

Promissory  notes,  on  what  footing. 794 

Inland  bills  need  no  protest 795 

Demand  and  protest,  according  to  what  law,  by  notary  himself.  •  •  •  796 

Notice,  when  necessary 797 

NoTicB 798 

What  tocoktain 799 

Misdescription,  effect  of 801 

Misstatement  in  notice 804 

What  must  be  stated  in  it 805 

Must  show  bill  or  note  has  been  dishonored 805 

Sufficiency  of  notice,  when  a  question  of  law 806 

Notice  of  protest,  sufficient 806 

Rule  in  this  country,  recent  English  decisions 807 

Statement  as  to  time  of  dishonor 809 

That  holder  looks  to  indorser,  &c.,  for  payment 809 

Need  not  state  who  is  the  owner 810 

Need  not  contain  a  copy  protest 811 

Sbrvigb  OF  Noncs 812 

Fonder  rule,  personal  service,  modification 812 

Mail  arrangements 814 

Service  by  mail,  our  statute • 815 

As  to  foreign  bills ^ 818 

Directhig  the  notice,  at  the  party's  residence  or  place  of  business. . .  ^19 

Inquiry  as  to  residence 821 

Diligence,  when  a  question  of  fact  or  law 825 

TDfBOF  SERVING  KOTICE 828 

May  be  given  on  the  day  of  dishonor,  must  be  given  in  course  of  the  next  828 

Duty  of  holder  in  giving 829 

In  giving  notice  by  mall  of  the  next  day 8d0 

In  case  no  mail  leaves  the  nextday 833 

Who  are  to  be  considered  parties 888 

Collection  agents QSH 

Holder  should  notify  all  he  intends  to  resort  to 8B4 

A  case  of  several  parties  giving  notice  successively 8?3 

The  safe  course  in  respect  to  foreign  bills,  a  late  case S&d 

Beasonable  diligence  a  question  of  law 836 

NoncB,  BY  WHOic  orvEN 837 

Notice  is  something  more  than  knowledge 887 

Is  sufficient,  if  it  be  given  by  holder  to  all  the  parties 837 

Or  by  any  one  of  them 888 

The  party  in  possession,  or  party  in  interest,  may  give  notice 839 

One  of  the  parties  entitled  to  benefit  of  notice  given  by  another. . .  •  841 


I 


CJONTENTB.  Vii 

»  SEonoM 

^e  courae  for  holder  to  take 843 

^^^WmOMUVnCEBnOVLDB^  GIVES 848 

^ties  not  entitled  to  notice 843 

"'^int  indoreera,  not  partnere. 844 

^^^^^eased  indoraere 845 

**^e  exceptions  to  the  general  rule 845 

^ivcr  of  notice  by  agreement  or  by  negotiation 848 

^aiver  not  a  new  contract 851 

f^^  nUeged 853 

,^  ^^^i»  NOnCB  NOT  KECE88ARY • 854 

.ry^^   Necessary,  when  the  want  of  it  is  no  injury 858 

^^  ^^  the  indorser  has  been  secured 854 

iw  ^^re  the  paper  is  made  for  the  party's  accommodation 856 

^  drawer,  where  be  has  no  funds  or  right  to  draw 857 

wXte  illustrated 857 

'Wont  of  funds  does  not  affect  indorser's  right  to  notice 868 

Ignorance  as  to  party's  residence,  when  an  excuse 864 

Diligence,  equivalent  tpnptice 865 

Delay,  when  excused 866 

J^oies  not  negotiable,  indorsers  of 868 

Waiver  of  laches  by  subsequent  promise 869 

By  part  payment 871 

Conditional  promise^  &c 871 

Evidence  that  the  promise  was  m^e  with  knowledge 872 

Admiaaon  of  liability 878 

Case  of  estoppel,  recall  of  notice • 874 

CHAPTER  XL 

CX)UPON  BONDS. 

Description 875 

Negotiability  of 876 

^Negotiability  of  coupons 877 

The  seal 878 

iCequisites  of  coupon  bonds 879 

Certainty  as  to  amount  payable 880 

To  whom  and  where  ptiyable 881 

Time  of  i)ayment *    882 

Delivery .csspptial  tp  validity. , 888 

Incidents  of  .bgnds  and  coupons. . . 884 

Interest,,,.,, .,,.. 885 

Coupon?, how  soured,..,, ^ 886 

State  bQqOs.. 887 


i 


Viii  CoNTlINTS. 

tlOTIOOl 

Tariancc  between  bonds  and  Becurity 888 

Effect  of  provision  limiting  transfer 889 

Indorsement 890 

Rights  of  the  holder  or  purchaser 891 

Purchaser — ^how  affected  by  vendor's  want  of  title •  892 

Holder—- how  chargeable  with  notice 894 

Regarded  as  cbatiels 895 

When  holder  entitled  to  reimbursement. 897 

Statutes  of  limitations * 899 

Municipal  corporations 900 

Constitutional  inhitMtions. 901 

Power  of  legislature 903 

When  municipal  corporation  may  issue  bonds  without  si)eGial 

authority 904 

Power  of  legislature  to  direct  or  authorize  municipal  corporations 

to  issue  bonds •...••.... 905 

Authority  to  issue  withoat  consent  of  tax-payers  not  presumed 907 

Consen  t,  how  given 908 

Act,  where  prohibitory  merely. 909 

Consent  of  tax-payers,  and  other  precedent  conditions,  how  deter- 
mined   910 

Effect  of  statute  providing  manner  of  proof 911 

Performance  of  condition  precedent,  how  decided 912 

Presumption  of  authorized  issue 913 

Power  of  legislature  to  validate  bonds,  illegally  or  irregularly 

issued  by  a  municipality. 914 

Effect  of  a  municipal  corporation's  acquiescence  in  the  irregular  or 

illegal  issuing  of  its  bonds 915 

Fraud '. 916 

When  legislative  authority  for  the  issue  of  municipal  bonds  will  be 

implied 917 

Practice  and.pleadings  in  actions  upon  coupon  bonds 918 

Late  decisions 919 

CHAPTER  XIL 

PLEADma  AND  SVIDENOB. 
1.  Ffeading. 

General  rule  of  pleading « 990 

Effect  of  verifying  a  pleadhig  ,••. ^ 921 

Demurrer. ••  4*.  922' 

Boles  of  pleading  as  applied  to  bills,  notes,  te. ..,«  928 

Action,  in  whoM  uame  brought ••  928 


C0NTENT8.  iX 

•■onoM 

Complaint  must  show  title  in  plaintiff 924 

All^tionfl  in  complaint  by  payee 925 

Actions  on  negotiable  paper,  in  wliose  name  by  former  rule. 926 

Always  necessary  to  show  title  in  plaintiff 926 

Under  Code,  plaintiff  must  be  the  real  owner 929 

Proper  auction  in  liiis  respect 980 

AJlej!;atioQ  on  note  payable  to  bearer 980 

Allegation  of  indorsement  of  negotiable  note 981 

Aclion  by  payee  of  note  or  bill  at  common  law 988 

Between  whom   such  paper  was  CTideuce  of  debt,  or  admigsible 

under  money  counts 984 

The  new  system  of  pleading 987 

When  the  plaintiff  sues  in  a  special  character 940 

Complaint  must  show  delivery 942 

That  note  is  due 948 

Not  necessary  to  allege  demand  as  against  maker  or  acceptor 944 

Complaint  against  drawer  or  indorser 948 

Allegations  excusing  notice,  former  and  present  rule 949 

Of  alleging  the  consideration 951 

When  the  action  is  between  original  parties  to  negotiable  paper. . . .  952 

When  broaght  by  an  indorsee,  the  answer 9S8 

Wantorfailure  of  consideration 954 

Possession  raises  presumption  of  title 954 

Action  for  conversion  of  bills  or  notes 955 

Title  and  conversion  must  be  shown 955 

Meet  of  a  recovery  in  the  action 955 

Suit  ik  bquitt,  may  be  maintained  for  cancellation  and  surrender.  956 

Win  be  aided  by  injunction  in  what  cases 956 

Ldotation  of  actions,  operation  of 957 

When  the  statute  commences  to  run 958 

Ck)mpatation  of  time , 958 

Action,  when  deemed  commenced 959 

Absence  of  defendant 961 

What  will  take  a  case  out  of  the  stal&te 962 

2.  Endence. 

The  pleadings  show  what  must  be  proved 968 

Immaterial  averments 964 

In  actions  against  the  maker  of  a  note,  or  an  acceptor  of  a  bill 965 

Against  several,  handwriting  of  each  must  be  proved 965 

Not  80  when  defendants  are  partners 965 

When  made  by  an  agent 966 

Action  against  Joint  and  several  makers  or  acceptors,  proof 967 

Acceptance  admits  drawer's  signature 968 


Z  Coin*ENT8.  . 

In  actions  by  indorsee,  proof,  special  cases 969 

Payee's  indorsement  must  be  proved 968 

Bills  and  notes  payable  to  bearer,  presumption  as  to  title 971 

Plaintiffs  suing  as  partners,  must  prove  partnership ,  973 

In  the  case  of  a  note  payable  to  plaintiff  by  another  name 973 

Need  not  prove  prior  indorsements 978 

Need  not  prove  consideration,  exception 974 

Who  to  begin,  party  holding  affirmative 976 

Proof  to  let  in  defense  against  an  indorsee 976 

Additional  proof  on  the  merits ' 979 

Counter-claim  or  set-off 979 

Proof  in  actions  against  drawer  or  indorser. 980 

Against  drawer  or  indorser  of  foreign  bills 983 

Proof  of  notice. 988 

Where  the  notary  or  agent  is  dead. . 988 

Proof  of  contents  of  written  notice 986 

Who  may  be  witnesses,  Code  of  Civil  Procedure 989 

Making,  indorsing  and  accepting,  how  shown 991 

Proving  signature,  subscribing  witness 991 

Mode  of  proving  signature  or  handwriting 994 

By  comparison  of  hands 997 

CHAPTER  XIIL 

DAMAGES,   OB  SUM  BEOOVEBABLB. 

Interest,  the  common  standard  of  damages 1000 

Interest  only  due  by  contract,  until  the  debt  becomes  due 1001 

Regulated  by  agreement,  after  the  debt  is  due  legal  interest  is  the 

plaintiff's  damages,  implied  agreement  after  that 1003 

Interest,  when  recoverable  as  damages. .  1005 

By  what  la w  allowed 1 008 

Place  of  performance  governs,  when 1010 

Damages  on  notes  payable  in  specific  articles 1015 

Notes  or  bills  payable  in  another  currency 1017 

Notes  or  debts  payable  in  another  state  or  country,  exchange 1018 

Re-exchange  on  bills  of  exchange 1031 

Holder's  right  to  re-draw,  for  what  amount 1033 

Damages  on  bills  fixed  by  statute  in  this  country 1025 

Rate  of  damages  in  New  York 1036 

How  ascertained 1037 

i^llowed  in  lieu  of  interest.  &c 1037 

Statutes  have  force  only  within  the  state  enacting  them 1038 

What  the  holder  of  foreign  bill  may  recover 1039 


CoiVTENTS.  Zi 


CHAPTER  XIV, 

STAMP  Acre. 

ISubstantiafly  repealed 1031 

Ponner  provisions  of 1033 

Wlioi  inrtrument  to  be  Btami)ed 1033 

Provifflons  of  repealed  statute 1034 

Provisions  of  present  statute 1035 

Omission  of  stamp  and  its  effect 108S 

English  decisions. 1037 

Intent  of  tlie  statute 1088 

Alteration  of  stamped  bill 1040 

Holder  of  unstamped  bill  may  recover  on  original  consideration. . .  1042 

Omitting  stamp  penalty 1043 

Act  applies  to  what  courts 104* 

Power  of  Congress 1044 


CONTENTS  OF  APPENDIX. 

nw  FAvnro 

Book  I.,  Title  YIIL  of  the  Commercial  Code  of  France 357 

Of  the  form  of  bills  of  exchange 857 

Of  provision  for  payment 358 

Of  the  acceptance 358 

Of  acceptance,  supra  protest  or  by  iutervention 359 

Of  the  maturity  or  term  of  payment  of  a  bill  of  exchange 3/>0 

Of  theWorsement 3WI 

Of  liability 860 

Of  the  guaranty 801 

Of  the  payment 861 

Of  payments,  supra  protest  or  by  intervention 362 

Of  the  righU  and  duties  of  the  holder 363 

Of  protests ..." 366 

Of  i^-exchange 806 

^^  promissory  notes 868 

^  Vmatations  of  actions 868 


BILLS   OP  EXCHANGE, 


PEOMISSORY     NOTES 


AJSTD 


NEGOTIABLE     INSTRUMENTa 


m*  •CHAPTER  IX. 

FBE8ENTSOCN1!   FOB  PAYMENT,  AKB  PAYMENT* 

§  663.  Demandj  when  necessary. — Ab  against  the  maker 
of  a  promissory  note,  or  the  acceptor  of  a  bill  of  exchange,  it  is 
not  necessary  for  the  holder  to  aver  or  prove  a  demand  of  pay- 
ment :  a  snit  is  a  sufficient  demand,  as  in  other  cases  of  a  pre- 
cedent debt  or  duty/  The  drawee,  by  accepting  the  bill,  be- 
comes the  principal  debtor,  and  thenceforth  stands  in  the  same 
relation  to  the  Iiolder  as  does  the  maker  of  a  note.* 

Where  a  bill  has  been  presented  for  acceptance  and  refused, 
no  farther  demand  of  payment  is  necessary  to  charge  the 
drawer  and  indorsere.' 

When  tlie  instrument  is  drawn  payable  generally,  that  is, 
without  specifying  any  place  of  payment,  the  contract  is  clearly 
not  the  same  thing  as  an  undertaking  to  pay  in  a  particular 
place ;  for  in  many  cases  the  place  of  payment  enters  into  the 

'  Foden  v.  Sharp,  4  John.  R,  183;  Wolcott  v.  Van  Santvoord,  17  John. 
R.,248;  Caldwcllv.  Cassidy,  8  CowenR.,271;  Haxtun  v.  Bishop,3Wend., 
13;  Green  v.  Goings,  7  Barb.  R,  652;  Hills  v.  Place,  48  N.  Y.,  520;  Bank 
of  U.  8.  V.  Smith,  11  Wheat.,  171;  Fenton  v.  Gondry,  18  East,  459;  Collins 
v.  Naylor,  10  Phila.  (Pa.),  437. 

» 4  John.  R,  183;  17  id..  248. 

» Plato  V.  Reynolds.  27  K  Y.,  580;  Bk.  of  Rochester  v.  Gray,  3  Hill, 
^;  Walker  v.  Stetson,  19  Ohio  St.,  400. 
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very  essence  of  the  agreement  between  the  pai^ties.  A  promise 
to  pay  a  given  sum  of  money  in  tlio  city  of  New  York,  imposes 
upon  the  promisor  a  different  obligation  from  a  promise  to  pay 
the  same  sum  in  London  or  in  Calcutta.  On  this  ground  it 
was  decided  in  England,  after  thorough  and  elaborate  discus- 
sion, that  an  acceptance  payable  at  a  particular  banking-house 
in  London,  the  bill  being  drawn  on  another  place,  is  a  special 
engagement ;  so  as  to  render  it  incumbent  upon  the  holder  of 
the  bill,  in  an  action  thereon  against  the  acceptor,  to  aver  and 

prove  a  demand  of  payment  at  the  place  named.*  Of 
480*  course  the  substance  of  the  contract  is  the  *sarae,  no 

matter  where  it  is  made ;  and  the  promisor  may  discharge 
his  stipulation  at  the  place  where  he  engaged  to  pay.  But  in 
this  country  the  rule  of  pleading  and  evidence  does  not  requii-e 
the  holder  to  take  any  notice  of  the  place  of  payment ;"  though 
the  ipght  of  the  promisor  to  fulfill  his  engagement  at  the  place 
appointed  is  conceded  in  all  the  cases,  both  here  and  in 
England.' 

§  664.  In  this  state,  as  we  have  already  seen,  the  holder  of 
a  bill  of  exchange  need  not  show  a  demand  of  payment  of  the 
acceptor,  any  more  than  of  the  maker  of  a  note.  It  is  the  busi- 
ness of  the  acceptor  to  show  that  he  was  ready,  at  the  day  and 
place  appointed,  but  that  no  one  came  to  receive  the  money,  and 
that  he  was  always  ready  afterwards  to  pay.*  The  rule  was 
the  same  in  Westminster  Hall  at  the  time  of  its  adoption  here. 
In  an  action  against  the  acceptor  of  an  inland  bill  of  exchange 
payable  at  the  bank  of  Utica,  where  the  question  came  up  on  a 


»  Rowe  V.  Young,  2  Bligh  R.,  391 ;  2  Brod.  &  B.,  165.  The  act  of  1  and 
2  €reo.  IV.,  c.  78,  passed  in  1831,  makes  all  bills  accepted,  paj-able  at  a  par- 
ticular place  or  bouse,  pajable  the  same  as  if  accepted  generally;  unless  the 
acceptance  makes  the  bill  payable  at  that  "  place  only,  and  not  otherwise  or 
elsewhere."  Rowe  v.  Young  was  decided  the  year  before  the  passtige  of 
the  statute.     Turner  v.  Ilaydcn,  4  Barn.  &  Cres.,  1. 

8  Hills  V.  Place,  48  N.  Y.,  520;  Salt  Springs  Nat.  Bk.  v.  Burton,  58  N. 
Y.,  435;  Wallace  v.  McConnell,  13  Pet.,  136;  Yeaton  v.  Berney,  63  111.,  01; 
Blair  v.  Bk.,  of  Tennessee,  11  Humph.,  G4;Hall  v.  Allen,  37  Ind.,  541;  Mer- 
chants' Bk.  V.  Evans,  9  W.  Va.,  373;  McNairy  v.  Bell,  1  Serg,,  502;  Mont- 
gomery  v.  Tutt,  11  Cal.,  307;  Reeve  v.  Pack,  G  Mich.,  240;  Howard  v.  Bow- 
man,  17  Wis.,  459;  Thielv.  Conrad,  21  La.  Ann.,  459;  Armisteadv.  Armis- 
tcad,  10  Leigh.  525. 

B  Smith  V.  Thatcher,  4  Barn.  &  Aid.,  200,  and  American  cases  cited 
above.   Hills  v.  Place,  48  N.  Y.,  520. 

4  Foden  v.  Sharp,  4  John.  R.,  184. 
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"emnrrer  to  a  declaration,  on  the  ground  that  it  contained  no 
^^^Ggation  of  a  presentment  at  tlie  bank  named  for  payment, 
^^iief  Justice  Spenceb,  after  reviewing  the  authorities  on  the 
^^oject,  concludes,  "  that  the  time  and  place  of  payment  are 
JJierely  modal^  forming  no  essential  part  of  the  contract ;  tliat 
^^  incumbent  on  the  defendant,  wlietlicr  tlie  payee  was  at 
.>  ^  place  at  the  time  appointed  or  not,  to  show  in  his  defense 
j;  j^  lie  was  there  ready  and  willing  to  pay,  and  that  the  payee 
Q^     ^ot  come;  that  the  consequences  of  the  absence  of  the 
*  J^^,  under  such  circumstances,  unless  he  makes  a  subsequent 
Sl^ial  demand  and  there  be  then  a  refusal,  are  merely  that  he 
must  bo  content  with  receiving  the  sum  originally  payable ; 
and  if  he  sue  without  having  made  a  special  demand,  he  loses 
all  claim  to  damages  and  costs,  and  will  himself  be  subject  to 
them.    This  I  consider  not  only  entirely  equitable  and  just,  as 
between  the  parties,  but  the  old  and  settled  law  of  the 
land.'"    The  doctrine  so  laid  down  *lias  been  generally  *481 
followed  in  this  country,'  and  applies  with  equal  force 
where  the  action  is  against  the  maker  of  a  promissory  note  pay- 
able at  a  particular  place.'  If  the  place  of  payment  be  material  to 
the  promisor,  it  is  for  him  to  the  take  necessary  steps  to  secure 
the  advantage  resulting  from  tlie  stipulation  in  that  respect. 
In  other  words,  a  demand  at  the  place  named  is  not  a  condition 
precedent,  and  need  not  be  averred  by  the  payee  or  holder  of 
a  note ;  at  the  same  time  the  maker  is  at  liberty  to  plead  his 
readiness  to  pay  at  the  time  and  place  appointed,  in  bar  of 
damages,  though  not  in  bar  of^the  action.* 

^  Wolcottv.  Van  Santvoord,  17  John.  R,  248.  Mr.  Justice  Van  Ness 
dissented  from  the  opinion  pronounced  in  this  case,  holding  w  demand  of 
the  mailer  and  acceptor  necessary  in  order  to  charge  them.  See  cases  cited 
l)y  him. 

'Green  v.  Goings,  7 Barb.  R,  652;  1  Peters  R,  604;  11  Wheat.,  171; 
SRicbanisonR,  311.  ■ 

•CaldweU  v.  Cassidy,  SCowen  R,  271. 

^Ruggies  V.  Patten,  0  Mass.  R,  430;  Armistead  v.  Armistead,  10  Leigh, 

^25;  Penton  v.  Grondry,  18  East,  473;  Turner  v.  Hayden,  4  Barn.  &  Cres., 

^-    Wliere  the  holder  of  a  bill  of  exchange,  accepted  payable  at  a  banker's, 

b^t  TXiii  made  payable  *'  there  only,"  did  not  present  it  for  payment,  and  the 

^*"^er  about  three  wee!is  afterwards  failed,  having  had  in  his  hands  all 

w*at  time  a  l^alancc  in  favor  of  the  acceptor  exceeding  the  amount  of  the 

DiU.     j£si^^  tiuit  the  latter  was  not  discharged  by  the  omission  to  present 

,^  bin  for  payment,  the  acceptance  being  in  law  a  general  acceptance;  de- 

c'cie^  in  182o.     In  Fayle  v.  Bird.  6  Barn.  &  Cres.,  531,  which  was  an  action 

^  \>ill  of  exchange  drawn  by  plaintiff  on,  and  accepted  by  the  defendant, 

^**^le  at  a  particular  place;  and  /i<?W,  that  it  was  a  general  acceptance 
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The  readiness  to  pay  at  the  time  and  place  is  in  the  nature 
of  a  tender  and  must  be  kept  good  ;  if  the  maker,  after  the  time 
of  payment,  withdraws  the  money  from  the  bank  at  which  the 
note  was  payable,  the  plaintiff  will  be  entitled  to  recover  the 
amount  of  the  note  with  interest  and  costs/ 

§  665.  Bank  bills  which  are  promissory  notes  in  form  and 
substance,  were  for  a  time  spoken  of  in  the  courts  of  this  state 
as  forming  an  exception  to  the  general  rule ;  though  no  decision 
to  that  effect  was  formally  made.'  At  length  the  question 
came  up  for  adjudication,  and  the  court  in  passing  upon  it, 
say  :  ^'  bank  notes  are  promissory  notes,  and  actions  founded 
upon  them  are  govenied  by  the  same  rules.  The  corporation 
being  a  person  in  law,  has  the  same  rights,  and  is  subject  to 
the  same  liabilities  as  an  individual,  unless  the  act  of  incorpoi'a- 
tion  varies  these  rights  and  liabilities.'  In  relation  to  promis- 
sory notes,  it  is  well  settled  that  in  an  action  on  a  note  payable 
on  demand,  or  payable  on  demand  after  a  specified  time, 
482*  generally  no  demand  need  be  proved ;  *the  commence- 
ment of  a  suit  is  a  demand.^  So  also,  in  an  action  on  a 
note,  payable  at  a  particular  place,  on  a  particular  day,  it  is  not 
necessary  to  aver  or  prove  a  demand  at  the  time  and  place ;  but 
the  readiness  of  the  defendant  is  matter  of  defense.  It  seems 
to  follow  that  in  an  action  on  a  note,  (bank  bill,)  payable  on 
demand  at  a  particular  place,  no  demand  need  be  averred  or 
shown ;  but  if  the  defendant  pleads  that  when  the  demand 
was  made,  that  is,  when  the  suk  was  commenced,  he  was  ready 
at  the  place  mentioned  in  the  note  to  make  payment,  and 
brings  the  money  into  court,  he  discharges  himself  from  inter- 
est and  costs."* 

The  case  is  different  where  an  action  is  brought  by  the 

under  the  statute,  and  that  it  was  not  necessary  to  prove  presentment  at 
that  place.  See  stat.  1  and  2  Geo.  IV.,  c.  78;  decided  in  1827.  Hills  ▼. 
Place,  48  N.  Y.,  523. 

>  HiUs  v.  Place.  48  N.  Y.,  628. 

*  Bank  of  Niagara  v.  McCrackcn,  18  John.  R,  493;  The  Jefferson  Co. 
Bank  v.  Cbapman,  19  id.,  o22;  8  Cowen  R,  271. 

'McKinney  v.  Whipple,  21  Me.,  98;  Gammon  v.  Everett,  25  id.,  66; 
New  Hope  D.  B.  v.  Perry,  11  III.,  467;  Cash  v.  Martin,  5  Smed.  &  M., 
879. 

^  The  Bank  of  Utica  v.  Magher,  18  John.  R,  341;  Coaunonwealth  v. 
Simmons,  14  Gray,  59. 

^  Ilaxtun  V.  Bishop,  8  Wend.,  18;  15  Mass.,  447;  Montgomery  v.  Elliott, 
6  Ala.,  701. 
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^^Wr  on  the  half  of  a  bank  note  that  has  been  severed  for  safe 

^^suiission  by  mail  from  one  place  to  another ;  for  hero  the 

^'^er  of  the  bill  has  no  right  of  action  njwn  the  instrument  it- 

.  jj-    »*  and  is  not  entitled  to  recover  the  face  of  the  note  until 

3L  ^^*i  shown  liimself  the  owner,  and  accounted  for  the  lost  or 

a(.^.^^t  half.*    And  if  he  neglects  to  do  this  before  bringing  his 

co^  J^^,  it  lias  l>een  held  that  he  cannot  recover  either  interest  or 

,        ^^  of  snif 

§  666.  When  property  is  given  in  pledge  or  as  collateral 
secnrity  for  the  payment  of  a  promissory  note,  a  demand  of  pay- 
ment must  l>e  made  before  the  pledgee  can  pi'oceed  to  sell  the 
security  deposited  with  him.  And  the  rule  is  the  same,  al- 
thongh  the  debt  is  payable  presently  and  without  demand,  and 
notwithstiinding,  by  the  terms  of  the  pledge,  the  creditor  may 
sell  at  public  or  private  sale,  without  giving  notice  to  the 
debtor.*  The  object  here  is  to  give  the  owner  an  opportunity 
to  redeem  the  pledge.* 

So  where  a  draft  on  a  third  person  is  given  in  settlement  of 
an  antecedent  debt,  it  is  the  duty  of  tlic  holder  to  present  it, 
and  give  notice  of  its  dishonor  if  not  paid,  and  a  failure  to  do 
so  will  discharge  the  debt.*  So  where  a  note  shows  on  its  face 
tliat  collaterals  have  l^een  deposited  with  the  payee  as  security 
for  its  payment,  a  demand  of  payment  without  producing  the 
collaterals  or  having  them  in  readiness  to  surrender  on  payment 
of  the  note,  will  not  be  sufficient  to  charge  the  indorser.' 

§  667.     *Althongh  a  presentment  for  payment  is  not  *483 

*  Hinwlale  v.  The  Bank  of  OraDge,  6  Wend.,  878;  Com.  Bank  v.  Bene- 
^H  18  B.  Mon.,  807,  506. 

*  Baok  of  Viiiginia  v.  Ward,  6  Munf.,  166;  Farmers'  Bank  v.  Reynolds, 
^^fid..  186. 

4  Rand.,  186.  In  Kentucky  it  is  necessary  to  show  on  the  trial  n.  prc- 
'''^ont  of  notes  made  payable  at  a  bank,  for  payment,  but  it  is  not  neces- 
ny  to  aver  a  demand  in  the  complaint.    Bank  of  K.  v.  Hickey,  4  Lilt., 

*  "Wilson  ▼.  Little,  2  Comst.  R.,  448. 
tidwards  on  Bailm.,  250.    The  pledgee  has  no  right  to  sell  negotiable 
jv*^^*",  unless  the  right  be  specially  given  him  by  the  tenns  of  the  pledge;  3 
g]^^^.  660;  12  John.,  146;  16  N.  Y.  Rep.,  892;  Ferner  v.  Williams,  37 
^|**-»  9;  Watkins  v.  Crouch,  5  Leigh,  522;  Bk.  of  U.  S.  v.  Smith,  11 
**^\t.,  171;  Nicols  v.  Eool.  2  Jones  (N.  C),  28. 
^  ^auney  v.  Coit,  80  N.  C,  300. 

Ocean  Nat.  Bk.  v.  Pant,  60  N.  Y.,  474. 
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necessary  for  the  purpose  of  perfecting  or  completing  the 
liability  of  the  acceptor  of  a  bill  or  of  the  maker  of  a  note, 
it  is  a  condition  precedent  to  the  liability  of  the  drawer  and  in, 
doreer.'  And  where  the  note  is  payable  on  demand  there  must 
be  a  presentment  and  notice  within  a  reasonable  time  to  charge 
the  indorser.'  The  holder  is  required  to  perform  two  distinct 
acts  in  order  to  charge  these  parties,  or,  what  is  the  same  thing, 
in  order  to  convert  the  conditional  contract  made  by  them  into 
an  absolute  undertaking.  And  hence  a  waiver  of  notice  of 
non-payment  by  an  indorser  does  not,  according  to  the  law 
merchant,  dispense  with  the  demand  itself.'  But  a  waiver  of 
protest^  where  the  term  is  evidently  used  in  it's  popular  accep- 
tation, is  a  waiver  of  both  demand  and  notice.* 

In  one  of  the  earlier  cases  the  duty  of  the  holder  in  pre- 
senting for  payment  is  stated  by  Lord  Mansfield  in  these 
words:  "We  are  all  of  opinion  tliat  in  actions  upon  inland 
bills  of  exchange,  by  an  indorsee  against  an  indorser,  the  plaints- 
iff  must  prove  a  demand  of  or  due  diligence  to  get  the  money 
from  the  di-awee  (or  acceptor),  but  need  not  prove  any  demand 
of  the  drawer :  and  that  in  actions  upon  promissory  notes,  by 
an  indoi^ee  against  the  indoreer,  the  plaintiff  must  prove  a  de- 
mand of  or  duo  diligence  to  get  the  money  from  the  maker  of  the 
note."*  The  same  rule  applies  with  equal  force  to  foreign  as 
well  as  inland  bills ;'  and  includes  within  itself  an  exception  in 
favor  of  those  cases  in  which  the  holder  is  unable  to  make  a 
demand,  with  the  exercise  of  due  diligence.' 

Mr.  Justice  Kent  states  the  rule  with  the  same  qualification : 

"  I  have  always  uoderatood  the  law  to  be  well  settled  that 

484*  the  "drawer  of  a  bill  is  only  responsible  after  a  default  on 

the  part  of  the  acceptor;  and  that  the  holder  must  liret 


'  Cuyler  v.  Stevens,  4  Wend.,  560;  Cayuga  Co.  Bank  v.  Warden.  1 
Comst.  R.,  413.  Notice  of  non-payment  to  the  drawer  or  indorser  is  also  a 
condition  precedent.    Lawrence  v.  Dabyns,  30  Mo.,  100. 

« Salmon  v.  Grosvenor,  66  Barb,,  160;  Strong  v.  Duke,  5  Alb.  L.  J., 
350. 

'  Berkshire  Bank  v.  Jones,  6  Mass.  R,  524;  Backus  v.  Shipberd,  11 
Wend.,  629. 

*  Coddington  v.  Davis,  1  Comst.  R.,  186. 

'  Heylyn  v.  Adamson,  2  Burr.,  669.  This  case  shows  that  from  inaccu- 
racy in  the  previous  reports,  it  had  been  inferred  .that  a  demand  of  payment 
was  also  necessary  to  be  made  upon  the  drawer. 

•  Bromley  v.  Frazier,  1  Strange,  141. 
» 2  Burr.,  669. 
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demand  payment  or  nse  diligence  to  demand  it  of  the  ac- 
ceptor, before  he  can  resort  to  the  drawer."*  And  the  indorser, 
being  a  new  drawer,  is  responsible  on  the  same  terms,  whether 
his  indorsement  was  made  before  or  after  the  bill  became  due.* 
When  the  holder  of  a  note  that  is  overdue,  transfers  it  by  in- 
dorsement, it  is  to  be  considered  as  a  note  payable  on  demand, 
and  the  demand  and  notice  must  be  made  within  a  reasonable 
time.* 

§  668.  TFAo^  vyiU  exavse  non-presentment  for  payment. — 
Wheit)  the  maker  of  a  note  or  the  acceptor  of  a  l)ill  has  ab- 
sconded, or  cannot  be  found  with  the  use  of  duo  diligence,  a 
personal  demand  is  out  of  the  question  ;  and,  iii  such  cases,  the 
former  practice  was  to  aver  presentment  and  notice,  as  if  the 
same  had  been  made  and  given  in  the  ordinary  manner ;  and 
it  was  held  that  evidence  of  due  diligence  in  the  holder,  to  ob- 
tain payment,  without  an  actual  demand,  would  support  the 
averment,  and  be  received  as  equivalent  to  an  actual  prcsen- 
tation  of  it  t^  the  maker  or  acceptor.*  But  it  has  been  sug- 
gested, with  great  propriety,  that  the  averment  should  corre- 
spond with  the  fact — a  suggestion  that  has  the  force  of  law  in 


'  Munroe  v.  EastoD,  3  John.  Cas.,  75. 

*  Berry  v.  RobinsoD,  9  John.  R,  121.  "The  plaintiff  was  properly  non- 
sdted,  for  not  proving  demand  of  payment  of  the  maker,  and  notice  of  his 
default  to  the  indorser.  Though  the  note  was  indorsed  long  after  it  was 
dac,  yet  the  indorsee  took  it  subject  to  this  condition.  The  indorsement,  in 
every  case  where  a  drawer  n^olly  exists,  is  a  conditional  contract  to  pay  in 
the  event  of  a  demand,  or  due  diligence  to  make  a  demand  on  the  maker, 
and  his  default.  It  was  equivalent,  in  this  case,  to  an  order  on  the  drawer 
to  pay  the  amount." 

*  Van  Hoesen  v.  Van  Alstyne,  3  Wend.,  75.  This  case  seems  to  assume 
that  the  holder  of  such  a  note  is  not  bound,  as  in  other  cases,  to  give  im- 
mediate notice  of  dishonor.  See  1  Cowen,  887;  3  id.,  253;  3  Comst., 
494. 

*  Stewart  v.  Eden,  2  Caines,  127;  Williams  v.  Matthews,  3  Cowen,  282; 
Saundeisonv.  Judge,  1  H.  Bl.,  510;  Ogden  v.  Cowley,  2  John.  R,  274; 
Gist  V.  Sybrand,  8  Ohio,  807;  Putnam  v.  Sullivan,  4  Mass.,  45;  0  id.,  449; 
8  Met.,  495;  Duncan  v.  McCullough,  4  Serg.  <ft;  R.,  480;  4  Leigh. 
114.  When  the  notary  makes  inquiry  for  the  makers  of  a  note  at  their  last 
place  of  business,  and  diligently  follows  up  the  inquiry  from  the  person  to 
whom  he  is  there  referred  as  the  agent  of  the  makcra,  demanding  payment 
of  such  supposed  agent,  and  being  by  him  informed  that  the  makers 
arc  supposed  to  be  out  West,  he  uses  due  diligence.    Adams  v.  Leland,  6 

BoBw.,  411. 
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those  states  where  it  is  appropriate  or  necessary  that  the  plead- 
ings should  be  verified.* 

§  669.  The  fact  that  the  maker  of  a  note  has  absconded, 
does  not  at  all  affect  tlie  contract  of  the  indorser ;  it  oper- 
485*  ates  only  *npon  the  question  of  diligence,  in  respect  to 
the  proper  steps  to  be  taken  by  the  holder  in  order  to 
charge  him.  Thus,  where  the  objection  was  made  by  the  de- 
fendants, who  were  sued  as  indorsere,  that  no  demand  had  been 
made  on  the  promisor,  when  the  note  became  payable,  Chief 
Justice  Parsons,  pronouncing  the  opinion  of  the  court,  says : 
"  As  to  this  objection,  the  facts  are,  that  on  the  first  day  of  gmce, 
which  was  the  last  day  of  February,  notice  was  left  at  the 
lodgings  of  the  promisor,  that  the  note  would  be  due  on  the  last 
day  of  grace,  with  a  request  to  pay  it  then  ;  but  it  also  appears 
that  before  that  time  it  was  known  to  the  parties  that  he  had 
absconded,  and,  when  the  note  was  payable,  he  was  not  to  be 
found.  The  condition  on  which  an  indoi-ser  of  a  note  is  holden, 
is,  that  the  indorsee  shall  present  the  note  to  the  promisor,  when 
due,  and  demand  payment  of  it,  if  it  can  be  done  by  using  due 
diligence.  Now,  it  appears  that  when  the  note,  in  this  case, 
was  due,  it  could  not  be  presented  to  the  pix)misor  for  payment, 
and  that  there  was  no  neglect  in  the  indorsees.  We  are  all, 
therefore,  satisfied  that  the  indorsers  arc  holden  on  the  indorse- 
ment in  this  case,  notM*ithstanding  there  was  no  demand  on  the 
promisor.'"  So,  where  the  maker  has  removed  from  the  state, 
or  gone  out  of  the  country,  after  having  made  the  note,  the 
holder  is  excused  from  demanding  payment  of  him  personally.* 
The  diligence  demanded  by  the  law  does  not  require  the  holder 
to  hunt  up  an  absconnding  debtor,  or  to  follow  one  who  removes 
from  the  state  or  country,  in  order  to  present  his  note  for  pay- 
ment.* But  where  there  has  been  no  removal  after  the  making 
of  the  note,  the  holder  must  present  it  for  payment  to  the 
maker  personally  or  at  his  residence  or  place  of  business,  no 


1  Blakely  v.  Grant,  6  Mass.,  886;  see  cbap.  vi,  tide  IL  Code  of  Civil 
Procedure. 

'  Putnam  y.  Sullivan,  4  Mass.,  58;  Lefl^gwell  v.  White,  1  John.  Cas., 
99. 

*Widgeryv.  Muaroe,  6  Mass.,  449;  Anderson  v.  Drake,  14  John.  B., 
114.  As  to  effect  of  debtor's  removal  on  contract  of  guaranty,  see  ante, 
286. 

« Galpin  v.  Hard.  8  McCord,  894;  14  John.  R,  114;  see  anU,  159. 
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matter  whether  that  be  in  the  state  where  the  note  was  made  or 
in  a  foreign  country.* 

The  exceptions  to  tlie  general  rule  requiring  demand 
and  notice  are :  where  the  *maker  has  absconded  ;"  when  *486 
the  maker  is  a  seaman  on  a  voyage,  having  no  domicil  in 
the  state ;'  when  he  has  no  known  residence  or  place  of  busi- 
ness at  which  the  note  can  be  presented  for  payment  ;*  when 
the  bill  is  drawn  without  funds  in  the  hands  of  tlie  drawer  and 
in  bad  faith,'  death  ^f  the  drawer,*  illness,  or  other  reasonable 
cause  or  accident  f  breaking  out  of  war,  blocking  up  the  chan- 
nels of  communication  ;  prevalence  of  epidemics ;  inevitable 
accident,'  have  been  treated  of  in  a  former  part  of  this  work, 
and  when  the  maker  of  a  note  removes  from  the  state,  and 
takes  up  a  permanence  residence  elsewhere,  before  it  becomes 
payable,  the  holder  is  not  bound  to  follow  and  search  him  oat, 
for  the  purpose  of  making  the  usual  demand  of  payment.*    It 
would  be  unreasonable  to  compel  the  holder  to  find  an  abscond- 
ing debtor,  at  the  peril  of  losing  his  recourse  to  the  indorsers ; 
or  to  foilow  a  sailor  on  his  voyage,  or  to  seek  out  a  person  who 
lias  no  fixed  residence  or  place  of  business ;  or  to  follow  a  per- 
son who  resides  and  makes  a  note  here,  into  another  state  or 
foreign  country,  in  order  to  present  the  same  for  payment. 
l^either  the  payee  nor  the  indorsee  of  a  note  could  have  anti- 
cipated the  absconding,  absence  or  removal  of  the  maker ;  and 

1  Gilmore  v.  Spies,  1  Barb.  R,  168;  8.  C,  1  Comst  R.,  821;  Qillespie 
v^Hatmahan,  4  McCord,  508;  Bruce  v.  Lytle,  18  Barb.,  168;  Hunt  v.  May- 
bee,  7  N.  Y.,  266;  Wolfe  v.  Jewett,  10  La.  Ann.,  883;  Hale  v.  Burr,  12 
Mass.,  80;  but  see  Grafton  Bk.  v.  Cox,  18  Gray,  508. 

*  1  Lord  Raym.,  448,  742;  Putnam  y.  Sullivan,  4  Mass.  R,  68;  Lechnuui 
y.  Jones,  1  Watts  &  Berg.,  126;  Ratcllff  y.  Planters'  Bank,  2  Sneed,  426, 
655;  anU,  159,  899.  456. 

*  Barnett  y.  Willes,  4  Leigb,  114. 

4  Denniey.  Walker,  7  N.  Hamp.,  199;  Whittiery.  Graflam,  8  Greenl.,  82. 
If  the  party  have  a  residence  here,  a  demand  must  be  made  at  his  residence. 
Putnam  y.  Sullivan,  supra  ;  Duncan  v.  McCullough,  4  8.  &  R,  480. 

*  Ante,  449. 

*  AnU,  454 
^  Ante,  458. 

*  AnU,  459. 

*  McGruder  y.  Bank  of  Washington,  9  Wheat.,  688;  Anderson  y.  Drake, 
UJohn.  R,  114;  Gillespie  v.  Hanahan,  4  McCord  R,  508;  Reid  y.  Mor- 
rison, 2Watts&  Serg.,  401;  Wheeler  v.  Field,  6  Metcalf,  200;  8  Ohio  R, 
807;  Loaisiana  State  Ins.  Co.  v.  Shamburgh,  14  Martin  R,  511;  Central 
B&nk  V.  Allen,  16  Maine  R,  41;  Taylor  v.  Snyder,.  8  Denio,  151;  Grafton 
Bk.y.  Cox,  13  Gray,  508;  Herrick  v.  Baldwin,  17  Min.,  209. 
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it  would  not  be  just  to  cast  upon  him  a  new  burden  in  con- 
sequence of  this  unexpected  event.  And  in  such  cases  it  is 
not  necessary  that  a  demand  should  be  made  at  the  last  place 
of  residence.' 

§  670.  It  is  clear  from  what  has  been  said,  as  well  as  from 
the  adjudged  cases,  that  neither  the  bankruptcy,  insolvency, 
nor  death  of  the  acceptor  of  a  bill,  or  of  the  maker  of  a 
promissory  note,  is  of  itself  sufficient  to  dispense  with  the  ne- 
cessity of  a  regular  demand  of  payment.'     But  the  insolvency 


»  Foster  et  al.  v.  JuHen,  24  N.  Y.,  28,  36;  Adams  v.  Lcland,  30  id.,  309; 
Eaton  V.  McMahon,  43  Wis.,  487;  Dennie  v.  Walker,  7  N.  H.,  199;  Gbt 
V.  Lybrand,  3  Ohio,  307;  but  see  Grafton  Bk.  v.  Cox,  13  Gray,  503. 

'Armstrong  v.  Thurston,  11  Md.,  148;  May  v.  Coflin.  4  Muss.,  341; 
Benedict  v.  Caffe,  5  Duer,  226;  Higlitower  v.  Ivy,  2  Port.  (Ahu),  308; 
Galpin  v.  Hard,  3  McCord,  394.  The  necessity  of  demand  is  superseded  in 
cases  where  the  maker  of  a  note  or  the  acceptor  of  a  bill  has  absconded  or 
removed  into  a  distant  countrj'^;  but  in  other  cases,  where  the  drawee  of  a 
bill  or  the  maker  of  a  note  has  removed  from  the  place  where  the  instru- 
ment represents  him  to  reside,  or  where  he  did  reside  at  the  time  it  was 
drawn  or  made,  the  holder  is  bound  to  use  every  reasonable  endeavor  to 
find  out  w^hither  he  has  removed,  and  if  he  succeed  he  must  present  it  for 
payment,  to  charge  the  indorser.  The  circumstance  of  its  being  dated  at 
a  particular  place  does  not  make  it  payable  at  thsit  place  alone.  jDecided  la 
1825. 

Barton  v.  Baker,  1  tSerg.  &  R,  334.  If  the  drawer  of  a  promissory  note 
be  known  by  the  indorser  to  have  been  insolvent  when  the  note  was  made 
and  when  it  became  due,  the  indorser  is  nevertheless  entitled  to  notice  of 
non-payment  by  the  drawer.  But  if  the  indorser  has  accepted  from  the 
drawer  a  general  assignment  of  his  estate  and  effects,  notice  is  not  necessary. 
Decided  in  1815. 

The  Juniata  Bank  v.  Hale,  16  Serg.  &  R ,  157.  The  death  of  the  drawer 
of  a  promissory  note  before  it  becomes  due,  and  the  taking  out  of  letters  of 
administration  upon  his  estate  by  the  indorsers  and  others,  before  the  note 
comes  to  maturity,  do  not  dispense  with  the  necessity  of  notice  to  the  in- 
dorsers, of  non-payment  by  the  drawer.    Decided  in  1827. 

Clair  v.  Barr,  2  Marshall's  R,  255.  Action  against  the  indorser  of  a 
promissory  note;  ?ield,  that  the  insolvency  of  the  maker  does  not  absolve 
the  holder  from  his  duty  to  use  diligence  in  collecting  the  same  of  the 
maker,  in  the  manner  pointed  out  by  the  laws  of  Kentucky. 

Price  v.  Young,  1  McCord,  339.  Action  against  the  indorser  of  a  note, 
the  maker  of  which  had  died  before  it  became  due,  and  the  excuse  alleged 
for  not  making  demand  was,  that  there  was  no  legal  representative  on  whom 
demand  could  be  made.  Per  Curiam.  "Where  a  demand  cannot  be  made, 
the  law  does  not  dispense  with  notice.  The  circumstances  which  prevented 
it  and  the  notice  are  still  required.  It  was  the  duty  of  the  holder  in  this 
case,  admitting  that  a  demand  could  not  have  been  made,  to  have  given  the 
defendant  notice  in  as  short  a  period  after  having  ascertained  that  the  dc- 
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of  the  *maker  or  acceptor  is  often  an  important  circnm-  *487 
stance,  with  other  evidence,  tending  to  show  a  waiver  of 


mand  could  not  be  made,  as  she  could  have  been  required  to  do,  if  a 
demand  liad  been  made.  Suppose  the  demand  bad  been  mndc  on  the  26tli 
of  October,  and  no  notice  to  tlic  defendant  had  been  given  until  the  lOtb  or 
15th  of  November,  could  this  have  been  considered  a  reasonable  time,  when 
the  parties  were  so  contiguous  to  each  other  as  to  have  enablcil  the  plaintift 
to  have  given  the  notice  in  five  hours,  or  at  most  in  one  day?  I  pri'sume 
not.  The  law  is  express  that  the  notice  shall  be  given  as  soon  as  shall  be 
conveniently  practicable."  1  Nott  &  McCord,  438. 

Tread  way  v.  Nicks  &  Johnson,  3  McCord,  195.  Action  against  defend- 
ants as  dniwers.  Held,  that  the  complaint,  which  did  not  allege  present- 
ment, non-payment  and  notice  to  the  defendants,  was  insufficient. 

The  Commercial  Bank  v.  St.  Croix  Manufacturing  Co.,  23  Maine  R., 
280.  This  action  wis  bro\ight  on  three  bills  of  exchange  drawn  by  Smith, 
aii  agent  of  the  defendants,  on  Copoland,  their  treasurer,  and  accepted  by 
Lim,  and  also  indorsed  in  the  same  manner  by  defendants;  and  it  was  held 
that  tlio  treasurer  being  the  disbursing  officer  of  the  corporation,  hisknowl- 
ed^  that  the  drafts  in  question  had  been  dishonored  must  be  considered  as 
notice  to  the  defendants.    Decided  in  1843. 

Moore  v.  Waitt.  18  New  Hump.,  415.  The  drawer's  liability  is  not 
changed  by  a  notice,  when  the  bill  is  drawn,  that  it  will  be  discounted  or 
left  for  collection  at  a  certain  bank  in  the  vicinity,  where  the  usage  is  not 
to  make  presentment  when  the  bill  becomes  due,  but  to  give  notice  to  the 
acceptor  and  drawer.    Decided  in  1843. 

Hunt  V.  Wadleigh,  20  Maine,  271.  The  insolvency  of  the  acceptor  of  a 
bill  or  draft  is  no  excuse  for  neglecting  to  present  the  same  for  payment. 
Tiic  transfer  of  a  dishonored  bill  is  equivalent  to  dmwing  a  new  draft  on 
the  acceptor  payable  on  demand  or  at  sight;  and  the  holder  must  make  de- 
mand v/ithin  a  reasonable  time,  and  give  notice  of  non-payment  to  the  in- 
dorscr  as  in  other  cases.  A  promise  to  pay  with  full  knowledge  of  the  hold- 
er's laches,  made  after  the  dishonor,  will  bind  the  promisor;  but  will  not 
bind  him  if  made  in  ignorance  of  the  facts. 

Whitney  v.  Abbott,  5  N.  Hamp.,  378.  In  this  case,  after  it  was  ascer- 
tained liy  the  parties  that  the  makers  of  the  note  had  failed,  and  before  the 
note  hod  become  due,  the  defendant,  wKo  was  sued  as  an  indorscr,  told  the 
plaintiff  that  the  latter  should  have  no  trouble  about  it,  that  he,  the  defend- 
ant, would  pay  it,  and  that  he  was  going  to  procure  the  money  to  pay  it: 
and  it  was  held  that  this  was  equivalent  to  an  absolute  promise  to  pay  the 
note,  and  a  waiver  of  demand  and  notice.    Decided  in  1831. 

Gibbs  V.  Cannon,  9  Serg.  &  R,  198.  On  a  guaranty  of  a  promissory 
note,  drown  and  indorsed  by  others,  if  the  drawer  and  in  jorser  arc  insolv- 
ent when  the  note  becomes  duo,  this  would  prima  facie  be  evidence  that  the 
guarantor  was  not  prejudiced,  and  therefore  the  giving  him  notice  of  non- 
payment is  in  such  case  dispensed  with.    Decided  in  1822. 

In  Xiawrenco  v.  Ralston,  3  Bibb,  102,  it  was  held  that  the  absence  of 
the  defendant  from  his  residence  was  no  excuse  for  not  giving  him  notice  at 
his  residence  of  the  non-payment  of  a  bill  drawn  on  New  York.  The  de- 
fendant was  sued  as  an  indoreer  of  a  bill  of  exchange  drawn  by  Aaron 
Burr,  in  December,  1806,  and  the  defendant  was  absent  for  some  time,  hav- 
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demand  and  notice ;'  just  as  the  absence  or  death  of  the  maker 
or  acceptor  may  be  shown,  by  way  of  dispensing  with  tlie  ne- 
cessity of  a  formal  or  personal  demand.*  While  in  themselves 
neither  of  tliese  facts  or  events  works  the  slightest  alteration 
in  the  terms  of  the  contract  by  which  the  parties  are  respect- 
ively bound,  each  of  them  does  or  may  vary  the  mode  of  ful- 
filling the  conditions  precedent  to  the  liability  of  the  drawer 

and  indorsers.  If  the  maker  of  a  note  be  dejid,  the 
488*  demand  *shonld  be  made  upon  his  legal  representative ;' 

unless  the  note  is  payable  at  a  particular  place,  and  then 
it  may  be  presented  for  payment  at  the  place  agreed  upon  be- 
tween the  parties/ 

And  where  the  note  falls  due  after  the  death  of  the  maker 
and  before  any  legal  representative  has  been  appointed,  the  de- 


ing  gone  down  the  river,  and  the  notice  of  dishonor  was  not  served  tiU  his 
return  to  his  home  in  Louisville. 

In  Camidge  v.  AUcnby,  G  Barn.  &  Ci'es.,  373.  It  appears  that  certain 
notes  of  the  bank  of  Dobson  &  Co.  were  delivered  in  payment  of  the  pur- 
chase-money of  soms  g  >ods,  and  that  the  bank  failed  on  the  same  day  in 
the  afternoon,  neither  of  the  parties  knowing  of  the  insolvency  of  the  bank 
at  the  time;  the  notes  were  not  circulated  or  presented  for  payment,  but  re- 
turned to  the  purchaser  a  week  after  the  sale:  Held,  under  the  circum- 
stances, that  the  vendor  of  the  goods  was  guilty  of  Inches,  and  had  thei*eby 
made  the  notes  his  own,  and  consequently  that  they  operated  as  a  satisfac- 
tion of  the  debt.     Decided  in  1837. 

Esdaile  V.  Sowerby,  11  East,  114.  Lord  Ellenborouoh,  C.  J.:  "It  is 
too  late  now  to  contend  that  the  insolvency  of  the  drawer  or  acceptor  dis- 
penses wiih  the  necessity  of  a  demand  of  payment,  or  of  notice  of  the  dis- 
honor. And  as  to  knowledge  of  the  dishonor  by  the  person  to  be  charged 
on  the  bill  being  equivalent  to  due  notice  of  it  given  to  him  by  the  holder, 
the  case  of  Kicholson  v.  Gouthit,  is  so  decisive  an  authority  against  that 
doctrine,  that  we  cuimot  enter  again  into  the  discussion  of  it."  Nicholson 
v.  Gouthit,  2  H.  Black.,  009. 

Philpot  V.  Bryant,  3  Carr.  &  P.,  244.  It  appeared  in  this  case  that  the 
drawee  had  died  before  the  bill  became  due;  and  the  objection  was  raised 
that  the  holder  of  this  bill,  which  was  payable  after  date,  should  have  al- 
leged  presentment  for  acceptance:  but  it  was  held  not  necessary,  and  that  a 
bill  accepted  payable  at  No.  18  Bishopsgate  street,  was  properly  pre- 
sented at  that  place  for  payment,  notwithstanding  the  death  of  the  drawee. 
Decided  in  1827. 

>  Leonard  V.  Gary,  10  Wend..  504;  Whitney  v.  Abbott,  5  N.  Hamp., 
878;  Lefflngwell  &  Rerpont  v.  White,  1  John.  Cas.,  09. 

•  1  McCord,  389. 

» 5  Hill  R.,  284;  Shepherd  v.  Hawlcy.  1  Conn.  R,  307;  White  v.  Stod- 
dard, 11  Gniy,  528;  Landry  v.  Sansbury,  10  La.,  484. 

*  Philpot  V.  Bryant,  8  Carr.  &  P..  244;  Story  on  Notes,  §  258. 
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mand  may  be  made  at  the  residence  of  the  deceased,  or  if  the 
house  be  closed,  the  note  may  be  treated  as  dishonored,  and 
notice  gi^eu  accordingly;  so  in  the  case  of  a  bill  of 
exchange.'  Bat  the  facts  showing  or  dispensing  with 
the  *deraand,  must  be  proved  by  the  holder  or  party  *489 
seeking  to  recover  upon  the  instrument.  Proof  that  the 
defendant  indorsed  the  note  after  and  with  knowledge  of  the 
inaker^s  death,  dispenses  with  the  necessity  of  a  demand, 
especially  where  the  law  gives  to  the  representative  already 
appointed,  a  certain  length  of  time  for  the  settlement  of  the 
estate  and  for  the  payment  of  the  debts  of  the  deceased.* 

§  671.  Where  the  house  of  the  maker  or  acceptor  is  closed, 
it  is  the  duty  of  the  holder  to  make  diligent  inquiry  for  him  ;* 
and  in  case  he  lias  removed  to  another  residence  in  the  same 
state,  he  is  bound  to  follow  him  and  present  the  bill  or  note  for 
payment.*  The  rule  here  is  tliat  the  holder  must  exercise 
reasonable  diligence  in  order  to  find  the  party.*  But  if  the 
note  specifies  the  place  of  payment,  or  a  bill  be  ad- 
dressed to  *the  acceptor  at  a  certain  number  of  a  street  *490 
named,  a  presentment  at  the  place  indicated  will  be  suffi- 
cient, if  made  in  the  usual  houra  of  business,  though  the  place  be 
closed  and  no  person  found  there  to  give  an  answer  respecting 
the  bill.'  In  such  a  case  the  place  as  well  as  the  time  of  pay- 
ment, is  fixed  by  the  agreement  between  the  parties ;  and  it  is 

» 10  Berg.  &  R,  157;  5  HiU  R,  281^236;  1  McCord,  389;  McGruder  v. 
Bk.  of  Georgetown,  3  Pet.,  87.  The  circumstances  which  dispense  with 
the  necessity  of  a  demand,  do  not  relieve  the  holder  from  the  duty  of  giving 
du€  notice  to  the  indorscr.    Landry  v.  Sianshury,  10  Louia  Rep.,  484. 

Presentment  to  the  personal  representative  of  a  deceased  acceptor  is  suf- 
ficient; but  it  must  be  shown  that  the  acceptor  was  dead,  and  that  the 
party  on  whom  the  demand  was  made,  was  his  representative.  The  notary's 
certificate  is  not  evidence  of  these  facts.  Weams  v.  Farmers'  Bank  of 
Maryland,  15  Md.,  431. 

*  Davis  v.  Francisco,  11  Missouri,  572;  llale  v.  Burr,  12  Mass.  R.,  86.  | 
Mr.  Justice  Stort  questions  the  decision  in  this  latter  case  as  not  founded 

on  principle.    Story  on  Notes,  §  253  and  note;  Oriental  Bk.  v.  Blake,  22  | 

Pick.,  206.  , 

'  Ellis  V.  Commercial  Bank,  7  Howard  (Miss.),  204.    The  holder  should  | 

inquire  for  the  acceptor  in  the  neighborhood. 

*  Anderson  v.  Drake,  14  John.  R  .  114;  19  id.,  331;  Woodworth  v.  Bk. 
of  America,  2  Watts  &  Scrg.,  401;  Wheeler  v.  Field,  6  Mete,  200;  Packard 
v.  Lyon,  5  Duer,  82. 

*  Carroll  v.  Upton,  2  Sand.,  171 ;  5  Ducr,  82. 

*  De  Wolf  v.  Murray,  2  Sand.  R.,  100;  ante,  381,  399. 
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the  duty  of  the  debtor  to  be  there  witliin  the  proper  honrs  of 
business,  ready  to  pay,  either  himself  personally  or  by  his  agent. 
Where  a  person  goes  abroad,  leaving ,  an  agent  at  home 
authorized  to  accept  bills,  and  he  accepts  one  for  him,  the 
bill  when  due  should  be  presented  to  the  agent  for  pay- 
ment ;*  or  if  the  acceptor  go  abroad  after  having  accepted  the 
bill,  the  presentment  should  be  made  at  his  residence  or  place 
of  business,  or  to  his  known  and  general  agent.* 

§  672.  Presentinent^  liow  made  in  case  of  loss  of  hill  or  note. 
— The  loss  or  destruction  of  the  instrument,  so  that  the  holder  is 
not  in  a  position  to  deliver  it  upon  payment,  is  no  excuse  fur  a 
failure  to  demand  payment  and  give  notice.'  In  such  case 
presentment  may  be  made  by  a  copy  or  a  statement  in  writing 
describing  the  instrument,*  but  in  such  case  presentment  and 
demand  must  be  accompanied  by  an  undertaking  to  indemnify 
the  party  for  all  responsibiUty  upon  the  instrument.*  Where  a 
bill  or  note  is  drawn  payable  at  sight  its  loss  will  excuse  a  rea- 
sonable delay  in  making  presentment,"  and  if  a  duplicate  thereof 
be  given,  necessary  delay  in  presenting  it  will  be  excused  ;'  but 
where  the  party  has  been  discharged  by  failure  to  present  the 
original,  the  giving  of  a  duplicate  bill  will  not  excuse  the  hold- 
er's f  oiTiier  delay.' 

§  673.  Not  necessary  to  charge  the  drawer. — As  against 
the  drawer,  wliere  he  has  no  ground  to  expect  that  his 
491*  bill  will  be  paid,  and  no  effects  in  the  hands  of  the  *drawee, 
a  presentment  of  the  bill  for  payment  is  not  necessjiry 
to  charge  him.  The  defendant  drew  his  bill  on  John  Twist, 
payable  six  months  after  date ;  and  the  complaint  against  him 
alleged  that  he  had  not  at  tlie  time  of  drawing,  nor  at  any  time 
afterwards  before  it  became  dne,  any  effects  in  the  hands 
of  the  drawee,  nor  any  reasonable  grounds  to  expect  that 
he  would  have  a!iy,  or  that  the  bill  would  be  paid,  and 
further,   that  he  had   not   sustained   any  injury  or  damage 

»  Phillips  V.  Astling,  2  Taunt.,  206. 

•  CromweU  v.  lliuson,  2  Esp.  11.,  511. 
»  Story  on  Notes,  21)0. 

•  Font,  508. 

»  Post,  508;  sec  Lost  BiUs  and  Notes. 

•  Aborn  v.  Coswortli,  1  U.  I.,  403. 

'  Benton  v.  Martin,  31  N.  Y.,  382;  S.  C,  40  N.  Y.,  845. 
«S.  C,  52N.  Y.,  570. 
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by  reason  of  the  bill's  not  having  been  presented  for  pay- 
meat  on  the  day  it  became  due ;  and  a  verdict  having  been 
rendered  for  the  plaintiff,  Lord  Denman,  C.  J.,  delivering  the 
opinion  of  the  King's  Bench,  said :'  '^  Many  eases  establish 
that  notice  of  dishonor  need  not  be  given  to  the  drawer  in  sncli 
a  case ;  and  the  reason  assigned  is,  because  he  is  in  no  respect 
prejudiced  by  want  of  sncli  notice,  having  no  remedy  against 
any  other  pai'ty  on  the  bill.  This  reason  equally  applies  to 
want  of  presentment  for  payment,  since,  if  the  bill  were  pre- 
sented and  paid  by  the  drawee,  the  drawee  would  become  in- 
debted to  him  in  the  amount,  instead  of  bemg  indebted  to  the 
holder  of  the  bill,  and  would  be  in  no  way  benefited  by  such 
presentment  and  payment."  It  was  accordingly  held  that  want 
of  effects  will  operate  as  an  excuse  for  a  failure  to  present  for 
payment,  under  such  circumstances  as  will  dispense  with  a  no- 
tice of  dishonor ;  and  the  rule  in  arrest  of  judgment  was  refused." 

§  674.    Excmsed,  2^Aen.— *The  duty  of  the  holder  to  *492 
use  diligence  in  presenting  the  bill  for  payment,  neces- 
sarily implies  an  exception  in  favor  of  those  unavoidable  acci- 
dents which  must  prevent  the  j)arty  from  doing  it  within  the 


1  Tcriy  V.  Parker,  6  Adolphus  &  Ellis,  502.  The  marginal  note  to  this 
case  18  in  these  words:  **  If  the  drawer  of  a  biU  of  exchange  have  no  effects 
in  the  hands  of  the  drawee  at  the  time  of  drawing  the  bill,  and  of  its  nia- 
turitj.  and  have  no  ground  to  expect  that  it  wiU  be  paid,  it  is  not  necessary 
to  present  the  bill  at  maturity;  and  if  it  be  presented  two  days  alter  and 
payment  be  refused,  the  drawer  is  liable. "  The  bill  in  this  case  had  not 
been  presented  for  acceptance.  Mobley  v.  Clark,  28  Barb.,  390,  802;  ante, 
449;  Dickens  v.  Beal,  10  Pet.,  572;  Rhett  v.  Poe,  2  How.,  457. 

'  The  opinion  contained  the  following  criticism  on  two  cases  cited  on 
the  argument:  ''The  case  of  Do  Berdt  v.  Atkinson,  2  H.  Bh,  886,  was  an 
action  on  a  promissory  note  against  the  payee  and  indorser,  who  had  lent 
his  name,  knowing  that  the  maker  was  insolvent;  and  it  was  held  that  he 
was  not  discharged  by  the  note  not  having  been  presented  till  the  day  after 
it  was  due,  and  notice  of  dishonor  not  having  been  given  for  several  days. 
Bat  that  case  can  hardly  be  supported,  inasmuch  as  the  defendant  was  not 
the  party  for  whose  accommodation  the  note  was  made;  on  the  contrary, 
he  lent  his  name  to  accommodate  the  maker.  Neither  is  the  case  of  Ilap- 
ley  V.  Dufresne,  15  East,  275,  an  authority  the  other  way;  for,  although 
that  was  n  case  of  an  acceptance  for  the  accommodation  of  the  defendant. 
Lord  ELLE29BOIIOUOH  nonsuited  the  plaintiff,  because  the  bill  was  pre- 
sented to  the  acceptor's  bankers  after  banking  hours;  yet  that  nonsuit  was 
set  aside  on  the  ground  of  there  being  evidence  of  a  subsequent  waiver;  and 
the  point,  whether  the  drawer  was  entitled  to  object  to  the  want  of  due  pre- 
sentment was  not  determined."    Ante,  449. 
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regular  time.*  Inevitable  accident,  superior  force,  or  a  conta- 
gious disease  that  prcvails  so  as  to  interrupt  all  business,  will 
excuse, a  delay  to  present  for  payment  so  long  as  the  prevent- 
ing cause  continues.*  The  true  question  in  such  cases  appears 
to  be,  whether  it  was  physically  or  moi*ally  impossible  for  tlie 
holder  to  pi-esent  the  bill  or  note  for  payment  in  due  time.' 
Mr.  Justice  Story  mentions  among  the  accidents  that  excuse 
delay,  political  events  which  internipt  intercourse  between 
different  countries,  or  different  paits  of  the  same  country,  the 
stoppage  of  the  mail  by  ice  or  snow  or  freshets,  the  detention 
of  a  vessel  by  coatraiy  winds,  a  loss  of  tlie  bill  by  I'obbeiy,  the 
sudden  death  of  the  holder,  or  of  his  correspondent  to  whom 
the  bill  has  been  sent  for  presentment.*  But  it  requires  to  be 
noticed  that  neither  of  these  events  will  excuse  a  delay,  which 
is  not  the  direct  and  necessary  consequence  of  the  event  or 
cause  preventing  the  demand.  For  instance,  the  mistake  of  a 
clerk  in  the  post-oftice,  occasioning  a  delay  in  the  transmission 
of  a  bill,  will  form  no  excuse,  if  it  also  appears  that  the  bill 
was  sent  in  a  wrong  direction  by  the  holder.  On  the  same 
principle,  if  the  bill  or  not,e  is  sent  by  mail  at  so  late  a  day  as 
to  render  it  uncertain  whether  it  will  arrive  in  time,  or  if  the 
holder  die,  or  if  a  loss  of  the  bill  occur  by  robbery  or  otherwise, 
a  sufficient  length  of  time  before  it  becomes  payable,  to  give 
the  holder  or  his  repi-esentative  an  opportunity  to  make  a  reg- 
ular demand,  it  is  evident  that  he  cannot  allege  either  of 
493*  the  causes  *mentioned  as  an  excuse  for  delay.*    Like  & 

'  Patience  v.  Townley,  2  Smith,  223;  ante,  892. 

«  Tunno  v.  Laguc,  1  John.  Cas.,  1 ;  Story  on  Billa,  §  308. 

»  Schoficld  V.  Bayard,  8  Wend.,  488. 

«  Story  on  Bills,  §g  808,  800.     See  ante,  456,  459. 

» 8  Wend.,  488;  The  Windham  Bank  v.  Norton.  Converse  &  Co.,  23 
Conn.  R.,  218,  decided  in  1852.  The  holder  is  bound  to  use  reasonable 
diligence  in  forwarding  and  presenting  a  bill  or  note  for  payment;  and  the 
negligence  of  his  agents  is  his  negligence.  But  the  holder  of  a  bill,  who 
forwards  it,  say  from  New  York  to  Philadelphia  by  mail,  in  time  to  reach, 
the  latter  place,  is  not  answerable  for  the  consequences  of  a  mistake,  made 
by  a  clerk  in  the  post-office  at  New  York,  by  marking  the  mail-bags  de- 
signed for  Philadelphia,  for  Washington,  through  which  mistake  they  are 
carried  forward  beyond  their  destination,  and  do  not  come  back  to  it  until 
it  is  too  laic  for  presentment  on  the  right  day.  The  same  general  principle 
is  applied  here,  that  was  adopted  in  Scholefield  v.  Bayard,  8  Wend..  488.  In 
the  latter  case  the  holder  had  sent  the  biU  to  Liverpool  when  he  should 
have  sent  it  direct  to  London,  and  the  mistake  or  negligence  of  the  holder 
was  treated  as  evincing  a  want  of  due  diligence  on  his  part.  On  the  other 
hand,  in  the  case  above  cited,  the  holder  had  »cat  his  bill,  by  mail,  direct 
16 
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common  carrier  who  may  excuse  or  justify  delay  in  the  carriage 
of  goods  by  sach  events  as  interrupt  the  navigation  or  prevent 
the  transportation  from  being  made  within  the  usual  time,  the 
holder  cannot  interpose  the  excuse  where  his  own  negligence 
has  contributed  to  the  delay.'  Nor  can  ho  excuse  a  failure  to 
present  a  note  for  payment  by  showing  that  a  violent  storm 
prevailed  on  the  day  it  fell  due,  unless  he  shows  that  the  roads 
were  thereby  rendered  impa£sahlo,  and  thas  proves  that  a  de- 
mand could  not,  in  fact,  be  made." 

The  holder  of  a  bill  of  exchange  is  under  a  perpetual  duty 
of  diligence  in  making  demand  of  the  acceptor,  if  he  wishes  to 
hold  the  drawer,  therefore,  although  demand  at  maturity  may 
be  rendered  impracticable  by  some  circumstance  beyond  the 
holder^B  control,  e.  g.,  a  war,  he  is  bound  to  make  demand 
promptly  as  soon  as  the  hindering  cause  is  removed." 

Where  a  person  enters  a  into  contract,  and  in  express  terms 
undertakes    the  performance  of    a  condition  precedent^  he 


to  Fhiladelpliia,  in  time  te  reach  that  place  in  t eaaon  for  a  due  presentment. 
So,  where  a  bank  at  C,  holding  for  collection  a  note  payable  at  a  bank  in  St. 
Paul,  seasonably  sent  it  forward  in  an  envelope  imprinted  "From  the  bank 
of  C,"  and  the  postmaster  returned  it  indorsed  "  bank  failed,"  and  the  holder 
thereupoiL  mailed  the  note  to  another  agent  at  St.  Paul,  who  caused  it  to  be 
protested  for  non-payment  on  the  day  it  was  received;  but  several  days 
after  its  maturity  it  was  held  that  the  holder  had  used  due  diligence  in 
making  demand;  see  Pier  y.  HeinHchshofFen,  67  Mo.,  168;  see  Presentment 
for  Acceptance. 

AlH>m  V.  Bosworth,  1  R  Island  R,  401.  This  was  an  action  against 
the  drawer  of  a  bill  of  exchange  payable  at  sight,  and  declared  upon  as  lost, 
and  the  platntiif  was  allowed  to  prove  the  loss  by  his  own  oath,  and  then 
show  its  contents;  and  the  court,  in  charging  the  Jury,  said :  "  As  a  general 
proposition  it  is  not  enough  to  prove  Iocs;  unless  the  bill  was  cither  de- 
stroyed, or  so  indorsed,  or  so  left  without  indorsement,  that  the  finder,  or 
any  subsequent  holder,  could  not  recover  upon  it.  •  •  •  ♦  Another 
defense  is  the  delay  in  making  the  demand  upon  the  drawee,  and  the  want 
of  protest.  The  fact  that  the  bill  is  lost  is  an  excuse  for  delay,  but  for  no 
more  than  reasonable  delay.  The  holder  was  bound  to  exercise  reasonable 
diligence,  and  to  make  a  reasonable  presentment  of  his  claim  as  upon  a  lost 
bm." 

*  Edwards  on  Bailm.,  523-526.  The  cases  excusing  a  delay  by  the  car- 
rier-are referred  to  only  as  an  illustration  of  this  principle,  that  the  excuse 
will  not  be  allowed  in  any  case  where  the  party's  own  neglect  brings  the 
goods  to  be  carried  under  the  operation  of  forces  causing  delay,  nor  will 
such  an  excuse  be  valid  after  the  preventing  cause  has  ceased  to  operate. 

«  Barker  v.  Parker,  0  Pick.,  80. 

•  Dunbar  v.  Tyler,  44  Miss.,  1;  Durden  v.  Smith,  id.,  54a 
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494*  will  *not  be  excused  or  released  from  his  nndertaking  by 
accident  or  inevitable  necessity,  without  fault  on  his  part.* 

§  675.  By  whom  to  he  Tnade. — ^Notes  and  bills  ought  to  be 
presented  for  payment  by  the  holder,  or  by  his  authorized 
agent ;'  and  a  person  to  whom  a  note  or  bill  is  indorsed  for 
collection,  is  to  be  regiuxled  as  a  holder,  for  the  purpose  of 
making  a  demand  and  giving  notice.*  But  an  authority  to  de- 
mand payment,  conferred  on  a  agent,  need  not  be  in  writing/ 
and  need  not  be  given  in  express  terms  ;*  if  the  notary  or  agent 
have  the  paper  in  his  possession,  ready  to  be  delivered  up,  his 
his  right  to  demand  and  receive  payment  will  be  implied.*  A 
mere  stranger  cannot  charge  the  parties  by  giving  them  notice 
of  dishonor ;'  but  a  party  in  possession  of  the  paper,  though 
it  comes  into  his  hands  by  accident,  as  by  the  death  of  an  agent, 
may  and  ought  to  present  it  for  payment,  and  give  the  usual 
notice  of  refusal.*  And  when  a  negotiable  note  or  bill  comes 
into  the  hands  of  any  person  under  a  blank  indoreement,  ^rima 
facie  he  is  the  holder,  and  entitled  to  demand  and  recover  the 
amount  due  thereon.* 

And  even  though  not  indorsed,  if  in  the  hands  of  the  per- 
sonal representative  of  the  payee,  the  same  rule  applies."  But 
the  mere  possession  of  a  note  payable  to  the  order  of  the  payee 
and  not  indorsed  by  him  is  not  alone  sufficient  evidence  of  his 
authority  to  authorize  payment  to  him."  Where,  however,  the 
holder  has  a  conveyance  of  the  title  to  the  bill  or  note  not- 
withstanding it  was  unindorsed  to  him,  he  would  have  a  right 

*  Carpenter  v.  Stevens,  12  Wend.,  589;  Oakley  v.  Morton,  1  Kemon  R., 
25,  and  cases  tlicrc  cited. 

«  Bacheller  V,  Priest,  13Pick.,  399;  Sussex Bk.  v.  Baldwin,  2 Harrison, 489. 

»  10  Mod.,  286;  5  East,  470;  Cliitty  on  Bills,  365;  5  Cowen,  303;  1  HiU 
R,  263;  2  id..  451;  Bachelor  v.  Priest,  12  Pick.,  399;  post,  622;  Seaver  v. 
Lincoln,  21  Pick.,  267. 

*  Bank  of  Utlca  v.  Smith,  18  Johns.  231;  Shed  v.  Brett,  1  Pick.,  401. 

» Idem;  and  Hartford  Bank  v.  Parry,  17  Mass.,  95;  Freeman  v.  Boyn- 
ton,  7  id.,  486;  9  id.,  423. 

•  Sussex  Bank  v.  Baldwin,  2  Harrison,  487,  and  cases  above  cited. 
'  3  Wend.,  179;  Jones  v.  Fort,  9  Barn.  &  Cres.,  764. 

«  Chitty  on  Bills,  365. 

•  3Iauran  v.  Lamb,  7  Cowen  R.,  174.  The  case  is  the  same  when  the 
instrument  is  drawn  payable  to  bearer.  Sherwood  v.  Roys,  14  Pick,,  172; 
Bachelor  v.  Priest.  12  Pick.,  399;  Cone  v.  Brown,  15  Rich.  (S.  C),  263. 

»o  Scoville  V.  Landon,  50  N.  Y.,  686. 

"  Donbletlay  v.  Kress,  50  N.  Y.,  410;  Wardrop  v.  Dunlop,  1  Hun,  325; 
Dodge  V.  Nat.  Exch.  Bk..  30" Ohio  St.,  1. 
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to  demand  payment,  and  the  party  to  wliom  it  is  presented 
would  have  no  right  to  refuse  payment  on  the  ground  of  its 
non-indorsement.*  Presentment  by  a  notary  of  a  promissory 
note  is  not  necessary  to  charge  an  indorser ;  it  may  be  done  by  an 
agent  of  the  holder.* 

§  676.  In  the  case  of  foreign  bills  the  notary  who  protests 
the  bill  for  non-payment  should  himself  make  the  demand  ;  the 
presentment  and  demand  by  a  clerk  of  the  notary  will  not  under 
the  common  law  be  sufficient.*  But,  if  there  be  a  general  cus- 
tom or  statutory  enactment  authorizing  a  clerk  to  make  such 
presentment  and  demand  it  may  be  shown.*  If  reliance  is 
placed  on  a  custom,  such  custom  must  l>e  shown  to  apply  to  the 
particular  clause  of  the  bill,  i.  e.,  foreign  or  inland,  in  question ; 
merely  showing  such  a  custom  in  isolation  to  inland  bills  will 
not  prove  the  usage  as  to  foreign  bills.* 

Section  923  of  the  Code  of  Civil  Procedure,  which  follows 
in  substance  the  language  of  and  is  a  substitute  for  the  provis- 
ions of  the  Revised  Statutes,  makes  the  "  certificate  of  a  notary  of 
the  state  under  his  hand  and  seal  of  office  of  the  prcsentmcnt 
hy  him  for  acceptance  or  payment,  or  of  the  ]>rotest  for 
non-acceptance,  presumptive  evid'^nco  of  the  facts  certi- 
fied ;"  it  would  seem,  therefore,  that  unless  the  presentment  be 
made  hy  himself  his  certificate  would  not  be  evidence,  but  the 
question  under  the  statute  is  one  of  evidence,  entirely  ;  it  does 
not  attempt  to  define  what  constitutes  a  protest,  nor  does  it  limit 
proof  of  such  protest  to  the  certificate  alone.* 

Where  the  holder  dies  before  the  note  or  bill  becomes  due,  it 
should  be  presented  for  payment  by  his  legal  representatives.' 
And  if  there  be  no  legal  representatives  at  the  time  of  the  ma- 
turity  of  the  note,  presentment  and  demand  within  a  reasonable 

*  Pease  v.  Warren,  25  Mich.,  9. 

*  Baer  v.  Leppcrt,  13  Hun,  516. 

•Leftlj  V.  Mills,  4  T.  U.,  170;  Onondaga  Co.  Bk.  t.  Bates,  8  Hill,  57; 
VandenwaU  v.  Tyrrell,  1  Mood,  and  Malk.,  87;  Commercial  Bk.  v.  Var- 
num,  49  N.  Y.,  269. 

*  Commercial  Bk.  v.  Vamum,  mpra;  Cribb  v.  Adams.  38  Gray,  597; 
Chenowith  v.  Chamberlain,  6  B.  Mod.,  00;  Carter  v.  Brown,  7  Humph., 
548;  Commercial  Bk.  v.  Barksdalc,  83  Mo.,  503;  Wittfcnl)erger  v.  Spauld- 
ing.  33  Mo..  421;  Burch  v.  Hill,  24  Tex.,  153;  Locke  v.  Huling,  id.,  311; 
D«negan  v.  Wood,  49  Ala.,  242;  Nelson  v.  Fotterall,  7  Leigh,  179. 

*  Ocean  Nat.  Bk.  v.  Williams,  102  Mass..  143. 

*  Commercial  Bk.  v.  Vamum,  49  N.  Y.,  275. 

^  Byles  on  Bills,  159;  Story  on  B.  Ss  Notes,  %  249. 
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time  after  tbeir  appointment  will  be  sufficient  to  cbai^  Bahse- 
quent  parties.'  And  bo  whero  the  holder  assigns  his  personal 
estate  for  the  benefit  of  cixxiitorSy  the  presentment  should  be 
made  \>y  his  assignee ;'  and  on  the  same  ground,  tnistees  acting 
as  a  committee  of  an  insane  person,  and  receivei*s  appointed 

by  authority  of  law,  should  take  care  to  present,  in  due 
495^  time,  all  *bilis  and  notes  belonging  to  the  estate  oom- 

mitted  to  them,  for  payment.' 
In  brief,  the  I'cceipts  of  a  bill  or  note  for  collection,*  as 
collatend  security,*  or  on  a  sale  of  goods,'  implies  an  undertak- 
ing from  the  I'eceiver  to  the  party  to  the  instrument,  who  would 
be  entitled  to  bring  an  action  on  paying  it,  or  taking  it  up,  to 
present  the  same  in  proper  time  for  payment  and  take  the 
necessary  steps  to  charge  the  parties  thereto. 

§  677.  To  wham. — In  the  next  place,  to  whom  and  where 
should  bills  and  notes  be  presented  for  payment?  The  same 
general  miles  prevail  here  as  in  the  presentment  of  bills  for  ac- 
ceptance.^ If  the  note  be  di'awn,  or  the  bill  accepted,  payable 
at  large,  that  is  to  say,  without  specifying  any  place  of  pay- 
ment, the  instrument  should  be  presented  for  payment  to  the 
maker  or  acceptor  either  at  his  i*esidence  or  place  of  business,* 
but  where  the  maker  or  acceptor  has  more  than  one  place  of 
business  in  the  same  place  a  presentment  at  only  one  of  such 
places  will  not  be  sufficient.*  It  would  seem  that  if  the  maker 
or  acceptor  have  a  well  known  place  of  business,  the  demand,  if 
made  during  the  hours  of  business,  should  be  made  at  that 
place,"  but  if  the  place  of  business  amnot  be  found,  or  if  the 

J  White  V.  Stoddard.  11  Gray,  23. 
«  Jones  V.  Fort,  9  Barn.  &  Ores.,  764. 

'  In  such  cases  the  assignment  operates  as  a  transfer  of  the  title,  so  thai 
the  receiver  is  to  be  regarded  as  u  holder. 

•  Bayley  on  Bills,  ch.  7,  §  1 ;  20  Wend.,  831. 

B  Russell  y.  Hester,  10  Ala.,  535;  Foot  v.  Brown,  2  M'Lean,  369. 

•  Tobey  V.  Barber,  5  John.  R,  68;  Jones  v.  Savage,  6  Wend.,  658;  Day- 
ton V.  Trull,  23  Wend.,  845. 

^  See  former  chapter  on  that  subject;  ante,  881,  309,  400. 

•Degrand  v.  Banks,  10  Louis.  401;  14  John.  R,  114;  1  Comst.,  821. 
Local  statutes  sometimes  point  out  the  mode  of  presenting  and  protesting 
negotiable  paper,  and  these,  of  course,  are  to  be  examined  carefully  to  de- 
termine the  steps  to  be  taken  in  particular  coses.  Cokey  v.  Beouvois,  11 
La.,  487;  Story  on  Bills,  g§  2£0,  £51;  Lonussa  v.  Massicott,  3  Mort.  La,, 
861;  Sussex  Bk.  v.  Baldwin,  2  Harrison,  487;  see  notes  on  a  former  pagoi 

•  Brooks  V.  Iliijby,  11  Ilun,  236. 
"  1  Pareons  on  N.  &  B.,  433. 
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demand  be  made  after  bnsiness  hours  it  shonld  be  made  al  the 
i^idence.'    Where  the  party  has  no  place  of  business,  present- 
ment nnless  made  to  him  personally  must  be  made  at  the  resi- 
dence.*   If,  however,  the  presentment  be  made  to  the  maker 
or  acceptor  personally,  the  place  is  not  important  if  thei*e  be  no 
objection  made  to  the  place  of  demand.'    It  has  been  held, 
iowever,  that  a  party  is  not  bound  to  pay  any  attention  to  a 
demand  made  upon  him  in  the  street,  but  if  he  do  so  without 
objecting  to  such  demand  he  will  waive  a  demand  at  any  other 
place.*    So  in  a  late  case  in  Maine,  it  was  held  that  a  demand 
upon  the  maker  of  a  note  in  the  street,  he  having  no  place  of 
business,  and  raising  no  objection  to  tlie  place  where  the  demand 
was  made,  was  sufficient.'    The  exceptions  to  this  principle,  in 
the  case  of  removal  from  the  state  or  country,  or  other  cause 
preventing  a  presentment,  have  been  noticed  in  a  former  place.' 

§  678.  The  demand  of  payment  is  not  a  mere  form  ;  it  is 
an  act  necessary  to  be  performed  by  the  holder  in  order  to 
charge  the  drawer  and  indorsers;  and  accordingly,  iu  an  action 
against  either  of  these  parties,  the  plaintiff  must  allege  a  pre- 
sentment to  the  makor  or  acceptor  for  payment.^  But  it  is  not 
necessary  for  him  to  prove  in  support  of  this  averment  that  the 
paper  was  presented  to  the  maker  or  acceptor  personally  ;* 
it  *\b  sufficient,  if  shown  to  have  been  presented  at  his  ^496 
honse  or  place  of  business.* 

But  where  a  bill  payable  at  a  particular  bank  is  in  point  of 
i^  in  the  bank,  but  the  bank  is  wholly  ignorant  of  the  fact, 
B8  where  a  bill  is  sent  in  a  letter  and  the  carxier  laid  the  letter 
upon  the  cashier's  desk,  but  it  slipped  througti  a  crack  and  was 
not  seen,  the  fact  that  the  bill  was  then  really  in  the  bank  does 
not  constitute  a  presentment.'*    So,  where  presentment  is  made 

» Jiirvis  V.  Gamett,  89  Mo. ,  271. 

•  Packard  v.  Lyon,  5  Duer,  82;  Granite  Bk.  v.  Ayrea,  16  Pick.,  892. 

•  Baldwin  v.  Farnswortb,  1  Fairfax,  414. 
^Eingv.  Holmes,  11  Pa.  St.,  456. 

»  King  V.  Ciowell.  01  Mc,  244. 

•  9  Wheat.,  598,  and,  ante,  pp.  484-489. 

^Jackson  v.  Henderson,  8  Leigli,  197;  7  Wend.,  460;  2  Show.,  180;  7 
East,  231. 

•  Brown  r.  ITDermot,  5  Esp.  R,  266.  Presentment  to  his  book-keeper 
in  liis  office,  while  he  is  al)sent,  is  sufficient;  Dickinson  v.  Turner,  12  Ind., 
283;  Gates  ▼.  Beechcr,  00  N.  Y.,  522:  Holtz  v.  Boppe,  'd7  id.,  681 

» 3  Denio,  145;  2  Hill  R,  635;  2  Sand.,  100;  15  N.  Y.  Rep.,  675. 
^  Chicopee  Bank  v.  Philadelphia  Bk.,  8  Wall.,  041. 
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■ 

at  the  place  of  business  of  the  maker  or  acceptor,  it  v/ill  be  suffi- 
cient to  present  it  to  a  clerk  who  is  found  there  in  the  absence 
of  the  party.'  But  where  the  certificate  of  protest  simply 
shows  a  presentment  "at  the  office  of  the  maker"  it  will  be  in- 
sufficient as  not  sliowing  a  presentment  to  a  person  authorized 
to  make  or  refuse  payment.*  In  cases  of  partnership  present- 
ment to  one  member  of  the  firm  is  sufficient.*  And  this  is  so 
though  the  partnership  has  been  dissolved.*  So  it  has  been  lieid 
that  a  demand  of  the  agent  of  one  partner  after  dissolution  was 
sufficient.* 

When  a  bill  of  exchange  is  addressed  to  the  drawee  at  a 
particular  place  and  accepted  in  general  terms,  it  is  enough  if 
tlie  notary  take  the  bill  to  the  place  designated  and  present  it 
there  for  payment  within  the  usual  hours  of  business ;  and  if 
the  place  be  found  closed,  and  no  j)erson  there  to  give  an  an- 
swer respecting  the  bill,  a  certificate  of  such  presentment  will 
be  sufficient  proof  of  demand.* 

§  679.  Where  presented, — ^When  a  bill  or  note  is  drawn 
payable  at  a  place  named,  it  is  essential  to  show,  in  an  action 
against  the  drawer  or  indorser,  a  presentment  at  the  place  ap- 
pointed.^ This  is  so  both  in  this  country  and  in  England,  where 
all  acceptances  arc  declared  general  by  statute,  unle^  made  pay- 
able at  a  particular  place  and  not  elsewhere."  A  note  drawn 
payable  "  at  any  bank  in  "  a  particular  place  should  be  pre- 
sented at  an  incorporated  bank  for  payment.*  The  rule  is  that 
a  demand  must  be  made  on  the  maker  of  a  note  on  the  day  it 

'  Bk.  of  CommoQwealtli  v.  Mudgeit,  44  N.  Y.,  514;  Williams  v.  Hoogen- 
werflf,  25  Md.,  128. 

« Nave  V.  Richardson,  86  Mo.,  130. 

'Branch  of  St.  Bk.  v.  McLeran,  26  la.,  306;  Shed  v.  Brett,  1  Pick^ 
401;  En\'in  v.  Downs,  1/5  N.  Y.,  575. 

*  Gates  V.  Beeclicr,  60  N.  Y..  518;  Hubbard  v.  Matthews,  54  K  Y.,  iO; 
Fourth  Xat.  Bk.  v.  Ilcnschuh,  52  Mo.,  207;  Brown  v.  Turner,  15  Ala,,  N. 
S.,  832;  Caster  v.  Thomason,  19  id.,  717. 

^  Brown  v.  Turner,  15  Ala.,  N.  8.,  832. 

« Do  AVolf  V.  Murray,  2  S.vid.,  103;  2  HiU  R,  635;  Hine  v.  AUely,  4  B. 
&  Adol.,  624;  Wiseman  r.  Chiapella,  23  How.  U.  S.,  368;  ante,  381.  899. 

'  Seneca  Co.  Bank  v.  Neass,  5  Denio,  329;  Woodworth  ▼.  Bank  of 
America,  10  John.  R.,  391;  18  id.,  315;  8  John.  R.,  207;  Gibbs  v.  Mather, 
8Bing.,  214. 

8  8Bin2r.,  214;  Wilmot  v.  Williams,  8  Man.  &  Gr.,  1017;  5  id.,  840;  4 
id.,  7;  1  Moore  &  Scott,  387. 

•  Way  V.  Butter  worth,  108  Mass.,  609. 
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falls  due ;  the  exception  is  that  when  the  note  is  payable  at  a 
particular  place,  sacli  demand  need  not  bo  made,  if  the  holder 
or  any  one  for  him,  is  at  the  place  with  the  note,  so  that  he 
^ay  receive  the  money  and  give  up  the  note.*    So  if  a  note  be 
inade  payable  at  a  certiiin  l»X5ality,  without  designating  a  partic- 
ular place  therein,  if  the  maker  has  no  place  of  business  or  resi- 
^-acein  such  locality,  it  will  be  sufficient  to  constitute  a  present- 
ment and  demand,  if  the  holder  be  within  such  locality  on  tlie 
^y  of  payment  with  the  note,  ready  to  receive  payment.*   13ut 
^c  burden  of  proof  would  be  on  the  holder  to  show  that  the 
ftaker  Lid  no  residence  or  place  of  business  in  such  locality.* 
And  hence,  a  note  made  payable  at  a  particular  bank  is  suffi- 
dentlj  demanded,  if  left  there  for  collection  on  the  day  it  be- 
comes due  :*  or  if  prcsented  at  the  bank  for  payment  on  that 
day,  within  the  time  allowed  by  the  custom  of  the  bank 
for  such  presentation.*  *The  instrument  being  made  pay-  *497 
able  at  a  specified  place,  it  is  immaterial  where  the  maker 
or  acceptor  resides,  and  it  is  suflBcient  if  the  presentment  be 
made  at  the  place  so  named  or  otherwise  agreed  upon  between 
the  parties." 

» 13  Mass.,  538;  Meyer  v.  liibschcr,  47  N.  Y.,  265. 
•  Meyer  v.  Hibsber,  supra  ;  Maiden  Bk.  v.  Bed  win,  13  Gray,  154. 
'  Meyer  V.  Hibsber,  supra. 

*Nicbols  V.  Goldsniitb,  7  Wend.,  160;  poitt,  527,  528. 
*Wolcott  V.  Van  Santvoord,  17  Jobn.  R,  248;  Flint  v.  Rogers.  15 
Hnine  K.,  67.    The  presentment  of  a  draft  payable  at  a  particular  bank,  to 
the  cashier  for  payment  at  Ibc  bank,  on  tbe  day  it  fell  due,  but  after  busi- 
ness hours,  who  refused  payment  because  tbe  acceptors  had  provided  no 
innds,  is  sufficient.    The  objection  that  the  demand  was  not  seasonable, 
^t  \i  to  say,  was  not  in  business  hours,  comes  too  late  if  it  is  not  made  at 
^e  time  of  presentment.    The  casbier,  in  tbis  case,  whose  duty  it  is  to 
attend  to  business  of  this  sort,  was  at  the  bank  and  answered  tbe  demand 
^  *he  time  it  was  made,  aud  it  appearing  that  the  acceptors  had  provided 
j^^funds,  the  court  held  the  demand  sufficient.    See  Garnet t  v.  Woocock, 
1  Stark.  R,  475;  post,  527,  528. 

^'^imjh  V.  Clark,  21  Pick.,  310.    A  note  is  due  on  demand,  made  at  any 

th      ^^  ^^^  third  day  of  grace;  but  where  a  note  is  drawn  payable  at  a  bank, 

^    ^5ect  of  the  contract  is,  that  the  note  shall  be  paid  at  some  time  during 

Visual  hours  of  business  at  such  bank;  and  there  is  no  default  on  which 

^ciioQ  can  be  commenced  until  tbe  close  of  the  hours  of  biisinc<«.     So 

T^>  ^here  the  action  was  commenced  at  one  minute  past  12  o'clock  at 

S**t  on  the  morning  of  the  third  day  of  grace. 

g^  Smith  V.  Little,  10  N.  llamp.,  520:  Sanderson  v.  Oakey,  14  Louis.  R, 

J^»  Central  Bank  v.  AlleB,  IG  Maine,  41;  11  Wheat.,  171;  2  Peters,  543;  5 

5^^^.  U.  8.,  60;  12  Mass.,  172;  Easton  v.  Isabell,  42  Ala.,  456;  Brant's 

**^P.  T.  Bk.  of  Metropolis,  1  Pet.,  02. 
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^'*)-'  And.. it  is  peibpetent  for  all  the  parties  to  a  note  to  agree 

to  make 
The  place 
prima  facie  evidence  that  the  maker's  resi- 
,.  denco  is  in  the  same  place,  and,  if  payable  generally,  it  will  be 
sufficient  to  make  inquiries  as  to  his  residence  or  place  of  busi- 
ness in  such  place ;'  but  where  a  note  is  made  and  dated  in  one 
state  by  a  person  known  to  reside  in  another  state,  payment 
must  be  demanded  at  the  maker's  residence  and  notice  given  as 
usual  to  the  indorsers.* 

§  680.  But  if  a  note  or  bill  drawn  payable  at  a  bank  be  not 
left  or  presented  there  for  payment  at  its  maturity,  the  drawer 
and  indorsers  are  prima  fade  discharged/  The  note  or  bill 
being  in  the  bank  ready  to  be  surrendered  upon  payment,  dis- 
penses with  the  necessity  of  making  any  formal  demand ;  and 
it  is  understood  to  be  the  custom  of  banks  holding  bills  or 
promissory  notes,  payable  at  their  own  counter,  to  wait,  on  the 
day  of  the  maturity  of  the  note  or  bill  until  the  close  of  busi- 
ness hours,  and  then,  if  the  maker  or  acceptor  does  not  come 
to  pay  and  has  no  funds,  to  giro  notice  of  non-payment,  with- 
out making  any  other  demand.*  If  the  bank  is  th^  owner  of 
the  note  or  bill,  it  will  be  presumed^in  the  absence  of  proof  to 
the  contrary,  that  the  instrument  was  at  the  bank  ready  to  be 
delivered  up  on  payment ;  which  is  all  that  the  holder  is  bound 
to  do.*  So,  if  the  person  at  whose  house  the  note  or  bill  is 
payable  be  himself  the  holder,  it  is  a  sufficient  demand  if  h^ 
examine  his  books,  or  in  any  other  manner  ascertain  that  no 
funds  have  been  left  for  its  payment ;  and  the  failure  of  the 
acceptor  or  maker  to  appear  and  pay  the  bill  or  note  is 
498*  ^sufficient  proof  of  a  refusal  to  pay.^    In  all  such  cases 


»  Meyer  v.  Hibsher,  47  K  Y.,  265. 
^  Smith  V.  Philbrick,  10  Gray,  253. 
»  Spies  V.  Gilmore,  1  N.  Y.,  321. 

•  Folgcr  V.  Chase,  18  Pick.,  63;  pc%t,  527,  628. 

•  Gillett  V.  AveriU,  5  Denio,  85;  2  Peters,  548;  9  Mass.,  524;  Tuckerman 
V.  Hartwcll.  8  Greenl.,  147;  Evans  v.  St.  John,  0  Porter,  186;  Peoples*  Bk. 
▼.  Brooks,  81  Md.,  7;  Woodln  v.  Foster,  16  Barb.,  146;  Folger  v.  Chase, 
18  Pick.,  68;  Huffaker  v.  Nt  Bk.,  18  Bush,  640. 

•  Folger  V.  Chase,  18  Pick.,  68;  Bk.  of  U.  S.  v.  Cameal,  3  Pet.,  548; 
State  Bk.  v.  Napier,  6  Humph.,  270. 

'  2  H.  Bla.,  50&;  5  Denio,  85;  Bk.  of  S.  C.  v.  Plagg,  1  Hill  (S.  C),  177; 
Marvm  t.  Perat,  16  La.,  276. 
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the  indorsers  as  well  as  the  maker  and   aN(^tor/^t^gag» 
that  payment  Bhall  be  made  at  the  place  named  Khs^hat 
po6e.' 


§  681.  In  some  instances  it  becomes  the  dntjof  the  make] 
of  a  note  and  of  the  acceptor  of  a  bill  to  make  inquiries  for 
the  instmment,  to  the  end  that  he  may  find  and  pay  it  on  tlie 
day  it  is  payable ;  as  where  a  note  is  made  payable  at  a  certain 
bank  that  ceases  to  exist,  or  at  the  connting-room  of  a  firm 
that  is  dissolved  before  the  note  matures.'  Neither  the  dis* 
continuance  of  the  bank,  nor  the  dissolution  of  the  firm,  can  in 
any  respect  lessen  the  binding  force  of  the  contract  entered 
into  by  the  parties  to  the  instrument ;  and  therefore  it  has  been 
held  in  such  cases,  that  the  note  may  be  presented  for  pay- 
ment at  the  firm   or  bank  doing  business  in  the  place  of 

those  which  have  been  discontinued*'    But  where  the  maker 

*"  III     ■»  ■  ■     ■■■.■■    ■-  ■ 

^OMass.,  525. 

*  Central  Bank  v.  Allen.  16  Maine;  Sanderson  ▼.  Oakey,  14  Louis.  R, 
878;  Roberts  ▼.  Mason,  1  Ala.,  878. 

'  Idem;  Central  Bank  v.  Allen,  15  Maine  R,  41.  The  action  was  against 
the  indorser  of  a  promissoiy  note.  Per  Curiam:  "The  maker  had  prom- 
ised to  pay  it  at  a  day  and  place  certain.  The  place,  tlie  Branch  Bank  in 
Portland,  was  well  known  and  understood  at  the  date  of  the  note.  Before 
its  matarity,  that  bank  ceased  to  have  a  place  of  business  in  that  city.  It 
has  been  held  that  where  a  bill  is  drawn  and  accepted,  payable  at  a  partic- 
ular house,  going  to  that  house  with  the  bill  on  the  day  of  payment,  and 
finding  it  closed,  is  a  sufficient  presentment.  And  we  are  inclined  to  the 
opinion  that  the  Branch  Bank  having  ceased  to  operate,  if  their  banking- 
house  had  not  been  occupied  by  a  similar  institution,  presentment  would 
have  been  excused.  •  *  •  But  if  the  discontinuance  of  the  Branch 
Bank  of  Portland  has  the  same  effect  as  If  no  place  of  payment  had  been 
appointed,  we  are  of  opinion  that  such  diligence  was  used  by  the  messenger 
of  the  holder,  as  excused  a  personal  demand  upon  the  maker.  He  testiflea 
that  he  made  diligent  inquiry  for  his  place  of  residence,  which  it  appears 
had  been  at  Portland,  and  was  informed  that  he  had  gone  into  the  Western 
country,  and  particularly  that  he  had  this  information  from  the  maker's 
brother,  who  had  been  connected  with  him  in  business. .  The  answers  he 
obtained  upon  these  inqtdrics,  were  very  clearly  admissible  as  a  part  of  the 
resgata.  The  holder  was  under  no  obligation  to  send  into  the  Western 
country  to  make  demand,  but  the  written  demand  of  payment,  left  at  Moor- 
head's,  Ms  former  residence  in  Portland,  was  sufficient."  McOurder  v. 
B&nk  of  Washington,  9  Wheat.,  598;  Anderson  v.  Drake,  11  John.  R, 
114. 

In  Sanderson  r.  Oakey  et  aL,  14  Louis.  R,  878,  the  action  was  against 
the  defendants  as  makers  of  a  promissory  note,  payable  to  the  order  of 
"Joshua  Fisher,  at  his  counting-house  in  New  York."  The  payee  took 
Henry  Fisher,  his  brother,  into  partnership  before  the  note  became  due, 
and  continued  bunness  in  the  same  place;  and  the  firm  indorsed  the  note 
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^resides  in  the  same  village  or  city,  doubtless  the  prudent  *4:99 
couree  would  be  to  present  the  note  for  payment  in  the 
same  manner  as  if  it  had  been  drawn  payable  at  large,  es- 
pecially where  no  bank  or  firm  succeeds  the  other  in  the  same 
room. 

§  682.  Where  a  note  is  made  payable  at  a  bank,  the  de- 
mand of  payment  mast  be  made  (U  thehank^  it  is  not  sufficient 
to  show  a  demand  made  of  the  cashier.*  So  also  the  demand 
must  be  made  daring  banking  hours.'  Thus,  in  an  action 
against  the  indorser,  it  appeared  that  on  the  day  the  note  be- 
came due  the  indoreer  was  ready  to  pay  it,  and  sent  the  maker 
to  the  bank  several  times  to  see  if  the  note  was  there,  and  to 
ascertain  the  amount,  but  the  note  was  not  presented  for  pay- 
ment until  an  hour  after  the  close  of  the  customary  banking 
hours,  when  the  holder  was  admitted  into  the  bank,  found  the 
cashier,  and  demanded  payment,  which  was  refused  ou  the 
ground  that  no  funds  had  been  left  with  the  bank  to  pay  ;  it 
was  held  that  the  demand  was  sufficient  to  diai'ge  the  in- 
dorser.'   So  where  made  payable  at  a  particular  place  other 

over  to  the  plaintiff;  and  payment  of  tbe  note  was  demanded  at  the  oount- 
ing-room  of  the  fiim  at  its  maturity;  and  it  was  held  that  the  indorsement 
was  valid  and  the  demand  properly  mode. 

In  Roberts  v.  Mason,  1  Ala.  li.,  New  Series,  374,  the  action  was  against 
an  indorser  of  a  promissory  note  "  negotiable  and  payable  nt  the  office  of 
discount  and  deposit  of  the  Bank  of  the  United  States,  at  Mobile."  On  the 
trial,  proof  was  adduced  to  show  that  the  otUce  ot  discount  and  deposit  of 
the  Bank  of  the  U.  S.,  at  Mobile,  was  sold  out  to  the  Bank  of  Mobile,  and 
ceased  to  have  a  place  of  business  in  that  city  before  the  note  matured;  and 
evidence  was  also  introduced,  tending  to  show  that  one  of  the  makers 
resided  there  all  the  time,  or,  at  least,  at  the  time  the  note  became  due,  and 
bad  a  known  place  of  business  there.  The  note  having  been  presented  at 
the  Branch  of  the  Bank  of  the  State  of  Alabama,  at  Mobile,  and  not  else- 
where, it  was  held  that  the  circumstances  disclosed  dispensed  with  the 
necessity  of  making  a  personal  demand  of  the  makers,  and  that  ii  waa 
enough  to  present  *the  note  for  payment  at  the  place  designated.  **This 
l)eing  impracticable  for  the  reasons  already  stated,  was  the  holder  bound  to 
call  on  the  makers  for  payment?  We  tJjink  not."  The  indorser's  contract 
was  to  pay,  in  a  certain  event,  and  as  that  event  was  rendered  impossible  o\ 
performance  by  an  event  over  which  the  holder  had  no  control,  it  did  no^ 
operate  to  inteipoUite  a  new  condition  into  his  contract. 

»  Seneca  Co.  Bank  v.  Neass,  C  Denio.  a2»;  8.  C,  8  Comst.,  442;  6 Met 
808;  17N.  Y.  Rep.,  46. 

«  Newark  India  Rubber  Co.  ▼.  Bishop,  «  E.  D.  Smith,  48;  but  see  Bl 
of  Syracuse  v.  Hollister,  17  N.  Y.,  46. 

•  Salt  Springs  Nat.  Bk.  v.  Burton,  58  N.  Y.,  4da 
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than  a  bank,  a  presentation  at  siich  place  at  a  i*easonable  time 
during  hnsiness  hours  and  notice  of  non-payment  will  be  suf- 
ficicDt  to  chai'ge  an  indoi"ser ;  and  this  is  so  though  afterwards 
on  the  same  day  the  maker  had  provided  the  funds  for  the 
payment  of  the  note ;  the  holder  is  not  bound  to  make  a  second 
presentation.^  But  where  a  note  is  made  payable  at  the 
maker^s  dwelling-house,  and  the  same  is  presented  to  him  per- 
sonally for  payment  in  the  neighborhood,  and  he  makes  no  ob- 
jection to  the  place  of  demand,  it  is  held  sufficient.' 

§  683.  When  a  bill  or  note  is  drawn  payable  at  either  of 
two  places,  the  holder  may  present  it  for  payment  at  either, 
and  treat  it  as  dishonored  in  case  it  is  not  duly  paid.'  So 
a  note  *or  bill  made  payable  in  a  particular  city,  where  *500 
the  maker  or  acceptor  does  not  reside,  specifying  no  place 
of  payment,  may  be  protested  for  non-payment,  or  treated  as  dis- 
honored, and  notice  given  accordingly ;  a  search  for  the  party 
being  unnecessary,  where  it  is  certain  to  prove  unavailing.*  So 
where  a  note  is  made  payable  "  at  any  bank  in  Boston,"  or 
'^  at  either  of  the  banks  in  Boston,"  and  in  like  cases  it  is  op- 
tional with  the  payee  at  which  bank  lie  will  present  the  same ; 
and  if  upon  such  presentment  payment  is  refused  and  proper 
notice  thereof  given  the  indorsers  will  he  bound,*  But  where 
it  is  made  payable  at  a  bank  in  a  particular  city  it  should  be 
presented  at  some  incorporated  bank.'  The  same  rule  applies 
to  bills  of  exchange  accepted  payable  at  any  bank  in  a  particu- 
lar place.* 

§  684.    If  a  note  be  made,  or  a  bill  be  accepted  by  several 

1  Ethridge  ▼.  Ladd,  44  Barb.,  GD. 

*  Baldwin  v,  Fanisworth,  1  Fairf.,  414;  to  same  effect  King  v.  Crowell, 
61  Me.,  244;King  v.  Holmes.  11  Pa.  St.,  456. 

» Beeching  v.  Gower,  1  Holt,  N,  P.,  313.  Where  a  note  is  made  payable 
at  either  of  the  Ijanks  in  a  large  city,  where  there  are  some  twenty  banks,  it 
seems  the  note  is  not  payable  at  a  place  certain,  and  tbat  it  is  tbe  duty  of 
the  holder  to  notify  the  maker  at  which  of  them  it  wiU  be  left  for  payment. 
North  Bank  r.  Abbott,  13  Pick.,  465. 

<  Mason  V.  Franklin,  3  John.  R,  202,  and  Boot  v.  Franklin,  id.,  207; 
Cmnming  v.  Fisher,  Anthon,  N.  P.,  1;  Meyer  v.  Hibshcr,  47  N.  Y., 
265. 

*  Way  ▼.  Butterworth,  108  Mass.,  509;  Page  v.  Webster,  15  Me.,  24d; 
Freeman's  Bk.  v.  Ruckman,  16  Gratt.,  126;  Laiigley  v.  Palmer,  30  Me., 
467;  Brickett  v.  Spaulding.  83  Vt.,  109;  Boit  v.  Corr,  54  Ala.,  113. 

•Way  V.  Butterworth,  108  Mass.,  609. 
^  Jackson  t.  Packer,  18  Ck>nn.,  842. 
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persons  who  are  not  partners,  a  demand  of  payment  mnst  be 
made  upon  each,  as  in  other  eases,  personally,  or  at  his  dwelUng- 
honse  or  place  of  business/  And  if  one  of  them  dies  before 
the  day  of  payment  arrives,  the  demand  mast  be  made  upon 
his  legal  rej)re8entative8.*  But  where  a  Arm  accepts  a  bill, 
and  one  of  the  partners  dies  before  it  becomes  due,  the  pre- 
sentment for  payment  should  be  made  to  the  survivor,  on 
whom,  in  the  fii-st  instance,  the  liability  of  the  firm  devolves.' 
If,  however,  the  bill  or  note  is  made  payable  at  a  particular 
place,  the  death  of  a  maker  or  acceptor  does  not  impose  upon 
the  holder  any  new  duty ;  it  is  enough  if  he  present  it  for  pay- 
ment at  the  place  appointed/ 

§  685.  The  contract  of  the  indorser  being  raised  or  im- 
plied by  law,  is  fixed  and  rendered  certain  by  the  act  of  in- 
dorsement ;  so  that  if  a  note  payable  generally,  be  indorsed 
and  afterwards  altered  by  the  maker  and  made  payable  at  a 
particular  bank,  and  payment  is  accordingly  demanded  only  at 
the  bank,  the  indorser  is  discharged/  But  where  the  maker 
altered  a  note  by  making  it  payable  at  a  particular  bank  in  tlie 
same  place  where  the  maker  and  payee  resided,  it  was  held  an 
immaterial  alteration  that  did  not  discharge  the  indorser/ 
But  where  the  note  of  a  married  woman  was  altered  by  in- 
serting in  the  body  thereof  words  charging  her  separate  estate, 
it  was  held  that  the  indorser  would  be  discharged/ 

But  a  mere  memorauvlum  at  the  foot  of  a  note,  naming  or 

appointing  a  place  of  payment,  is  not  a  material  alteration  of 

the  contract,  and  a  presentment  made  according  to  such 

501*  direction  will  be  good/    Such  a  ^memorandum,  made 

1  Blake  v.  McMillcn,  23  la.,  258;  S.  C,  33  id.,  150;  Arnold  v.  Dresser  8 
Allen,  485;  Gates  v.  Beecher,  60  N.  Y.,  523;  Britt  v.  Lawft>n,  15  Hun, 
123;  Union  Bank,  <Skc.  v.  WUlis,  8  Met.,  504. 

•  5  Hill  R.,  234;  Shepherd  v.  Hawley,  1  Conn.  R..  307. 

*  Cayuga  Co.  Bank  v.  Hunt,  2  Hill,  635.  In  Ohio  it  has  been  held  that 
the  makers  of  a  joint  and  several  promissory  note  are  to  be  considered 
gtiotid  hoc  partners,  so  that  a  demand  on  one  of  them  is  sufficient.  Harris 
T.  Clark,  10  Oh}o,  5. 

*  Philpot  V.  Bryant,  8  Carr.  A  P.,  244;  1  Moore  &  P.,  754;  4  Bing., 
717. 

»  Wood  worth  V.  Bank  of  America,  19  John.  R,  891;  24  Wend.,  874. 
8ee  Alteration. 

•  Shulcr  V.  Gillette,  12  Hun,  278. 
»  Reeves  v.  Pierson,  23  Hun,  185. 

"  See  cases  cited  and  commented  on  by  Ch.  J.  Spencer,  in  Bank  of 
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merely  as  information  to  tli(B  holder,  is  no  more  an  altera- 
itOD  of  the  instrument,  than  the  acceptance  of  a  bill  making  it 
payable  at  a  bank  ia  the  same  place  is  a  special  acceptance. 
But  we  have  seen  that  an  acceptance  of  a  bill  making  it  pay- 
able in  a  distant  place,  is  a  special  acceptance,  because  it  post- 
pones the  time  witliin  whicli  the  drawer  or  indoi'ser  is  entitled 
lo  be  notified  in  case  of  dishonor :'  and  on  the  same  ground,  it 
is^dear  tliat  the  maker  of  the  note  cannot,  in  any  manner,  ap- 
point a  distant  place  of  payment,  without  the  consent  of  the 
indorser,  that  will  or  may  postpone  the  time  within  which  the 
mdorser  has  a  right  to  know  whether  or  not  the  note  has  been 
paid.'  Neither  has  the  payee  a  right  to  add  to  the  note  a 
memorandum  specifying  the  place  of  payment,  without  having 
ihe  assent  of  the  makers  to  the  alteration  ;  for  although  it  is 
not  necessary  in  an  action  against  the  maker  to  allege  a  pr^ 
sentment  for  payment  at  the  place  specified,  the 
^inserting  of  a  place  of  payment  clearly  affects  the  con-  ''^502 

AmericA  v.  Wood  worth.  18  John.  R,  810.  It  is  a  queition  of  fact  whether 
It  be  only  a  private  memorandum,  or  an  actual  alteration  of  the  note.  24 
Wend..  374. 

Williams  v.  Waring.  10  Bam.  &  Ores..  2,  was  an  action  of  assumpsit  on 
a  promissory  note  by  the  indorsee  against  the  maker.  The  note  was  drawn 
as  follows:  "Slst  January,  1827.  Two  montlis  after  date.  I  promise  to 
pay  A.  B.  251.,  value  i^eoeived.  J.  Waring.  At  Messrs.  B.  &  Co.'s  BanlLers, 
London."  On  the  trial  the  objection  was  raised  by  coonsel  for  defend- 
ant that  the  declaration  should  have  described  the  note  as  payable  at  Messrs. 
B.  &  Co.'s.  and  should  have  alleged  or  proved  presentment  there  for  payment. 
Lord  TsTiTEBDEN:  "  In  point  of  practice,  the  distinction  between  mention- 
ing a  part'cular  place  fox  payment  of  a  note,  in  the  bofly  and  in  tho  margin 
of  the  instrument,  has  been  frequently  acted  on.  In  the  latter  case  it  hua 
been  treated  as  a  memorandum  only,  and  not  as  a  part  of  the  contract;  and 
I  do  not  see  any  sufficient  reason  for  dei)aiting  from  that  course." 

£xon  V.  Russell.  4  Maule  &  Selw..  505.  A  memorandum  mode  nt  the 
foot  of  the  note,  such  as  this;  "at  Messrs.  B.  C.  <&  Co.'s  Bankers,  Lon- 
don." 19  no  part  of  the  instrument;  and  hence  it  is  a  misdescription  to  de- 
KTibe  the  note  as  if  that  formed  a  part  of  the  note. 

Tuckerman  v.  Ilartwell,  8  Qrecnl.,  147.  If  the  place  of  'payment  is  de- 
signated in  a  memorandum  at  the  bottom,  or  if  to  the  acceptance  ol  u  bill  is 
added  a  particular  place  of  payment,  with  the  assent  of  the  holder;  such 
memorandum  or  qualification  is  part  of  the  contract.  And  if  only  the 
name  of  the  place  be  written  at  the  bottom  of  the  note  or  of  tho  acceplunce. 
it  is  for  the  jury  to  determine  when,  by  whom,  and  for  what  purpose  it  was 
plitced  there.  What  is  a  miiterial  alteration?  See  Chappell  v.  bpencer,  23 
Barb..  584. 

iRowo  V.  Young.  2  Brod.  &  Bingh.,  165;  Wallace  v.  McOonnell,  18 
PeterH,  186.  and  authorities  there  died. 

*19John.  R,  391. 
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tract,  by  restricting  or  limiting  the  place  at  which  the  maker' 
is  at  liberty  to  make  a  tender  of  payment/ 

§  686.  The  result  of  the  authorities  appears  to  be  this :  if 
a  note  is  drawn  payable  generally,  and  the  holder  or  payee  or 
maker  inserts  a  place  of  payment  so  as  to  make  it  a  part  of 
the  contract,  the  alteration  is  material ;  and  if  done  after  in- 
dorsement without  consent  of  the  indorser,  it  •will  dis(*liarge 
the  latter  ;'  while  a  memorandum  written  subsequently  to  the 
indorsement,  at  the  bottom  of  the  note,  forming  no  part  of  the 
contract,  but  naming  a  place  of  payment,  affects  no  one  but  the 
party  making  it  ;*  and  is  not  a  stipulation  that  enters  into  the 
agreement  made  by  the  other  parties  to  the  instrument.  As 
an  appointment  of  the  place  of  payment,  it  binds  the  maker 
when  made  by  him  ;  just  as  an  acceptance  pa^'able  at  a  bank 
renders  a  presentment  at  the  bank  sufficient.* 

§  687.  An  authorized  alteration  of  a  general  acceptance  of 
a  bill  by  the  addition  of  a  place  of  payment,  discharges  the 
acceptor,  even  as  against  a  honajide  holder,  subsequently  tak- 
ing the  bill  for  value  and  without  notice  of  the  alteration:*  so 
held  in  England,  notwithstanding  the  statute  before  referred 
to  making  all  acceptances  general,  unless  otherwise  specially  ex- 
pressed/ 

>  Nazro  v.  Fuller,  24  Wend.,  874     See  Alteration. 

'  Rowe  V.  Young,  svpra;  Bank  of  America  v.  Woodworth,  18  John.  R, 
816,  and  19  id.,  801;  and  24  Wend.,  874;  10  Barn.  &  Crcs.,  2;  4  Maule  & 
Bel.,  605;  quere,  by  adding  a  new  maker  to  a  note,  28  Barb.,  584.  See 
Alteration. 

»  Saunderson  v.  Judge,  2  H.  Bl.,  509;  4  Campb.,  N.  P.,  200;  8  Esp.,  57; 
7  East,  385.     See  Alteration. 

If  the  maker  alter  it,  tbc  indorser  is  discharged,  but  the  maker  is  not; 
Haskcl  V.  Champion,  30  Miss.  (9  Jones),  186;  but  see  Shuler  v.  Gillette,  19 
Hun,  278. 

*  Treacher  v.  Hinton,  4  Bam.  &  Aid.,  413. 

» Birchficld  v.  Moore,  8  Ellis  &  Blackburn's  R.,  683;  decided  in  1854. 
See  Alteration. 

*'  •  Cowic  V.  Halsall,  4  Barn.  &  Aid..  197,  decided  before  the  statute  was 
passed:  and  M'Intosh  v.  Hayden,  1  R}'.  &  Mood.,  362,  and  Taylor  v.  Mosely, 
6  Carr.  &  Payne,  273;  and  Birchfiold  v.  Moore,  supra,  decided  after  the 
act:  see  Gardiner  v.  Walsh,  83  Eng.  Law  and  Eq.  R.,  162.  See  Alter- 
ation. 

It  will  not  be  presumed  that  an  alteration  by  erasure  or  by  interlineation, 
apparent  on  tlie  face  of  a  note,  which  tends  to  diniinisli  the  rights  of  the  party 
to  whom  it  was  given,  was  made  after  the  note  was  executed.    Bailey  v. 
:\0 
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§  688.  As  between  the  maker  and  payee  of  a  promissory 
note,  a  memorandum  written  at  the  bottom  on  the  face  of  tlie 
note,  after  it  has  been  signed,  but  before  its  delivery,  is  to  be 
considered  as  a  part  of  the  contract,  in  the  same  manner  as  if 
it  had  been  inchided  in  t'le  bodv  of  the  note,  or  written 
over  *the  maker's  signature  ;*  and  there  is  no  reason  why  *503 
a  person  who  afterwards  indorses  the  note  should  not  be 
held  responsible  thereon  according  to  the  terms  of  the  in- 
strument.* 

§  689.  Mode  of  presentment'—H\\Q  mode  of  presenting 
bills  and  notes  for  payment  has  already  been  considered,  in 
respect  to  the  degree  of  diligence  required  in  finding  the  maker 
or  acceptor,  and  what  is  deemed  in  law  equivalent  to  a  demand 
in  certain  cases.  It  remains  for  us  now  to  consider  the  man- 
ner of  presenting  and  demanding  payment  where  there  are  no 
special  circumstances  qualifying  the  duty  of  the  holder. 

§  690.  In  the  first  place,  then,  the  demand  may  bo  made 
upon  the  maker  or  acceptor  pei'sonally  ;  but  must  bo  made  at 
a  reasonable  time  and  place.  A  demand  in  the  street  is  not 
sufficient,  unless  the  party  on  whom  it  is  made  declines  wholly 
to  pay,  or  offers  something  which  is  not  a  payment,  and  does 
not  object  to  the  place  on  the  ground  that  he  is  not  there  ready 
to  pay.'  The  presumption  always  is  that  tlie  maker  or  acceptor 
is  prepared  to  pay  at  his  residence  or  place  of  business  ;*  and 
if  the  notary  meets  him  in  the  street  and  presents  the  bill  or 
note  for  payment,  and  he  offers  to  pay  at  his  place  of  business, 


Taylor,  11  Conn.,  531;  23  Barb.,  647:  canlrn,  Ileffner  v.  Wcnrich,  83  Penn. 
SUiie,  433;  und  it  has  been  frequently  held,  though  the  authorities  are  not 
harmonious,  that  no  such  presumption  wiU  bo  raised  even  where  the  alter- 
ation would  inure  to  the  advantage  of  the  payee  or  holder  of  the  note  nr  draft. 
Agawam  Bank  v.  Sears,  4  Gray,  95;  Sloncr  v.  El. is,  0  Ind..  152;  I^ankin  v. 
Blackwell,  3  John.  Cases,  198;  Maybce  v-.  Sniffen,  2  E.  D.  Smith.  1.  and 
cases  tlicrc  cited.  The  English  rule  calls  for  explanation  of  the  alteration 
from  the  party  producing  the  bill  or  note.  Johnson  v.  Duke  of  Marl. ,  2 
Stark.,  378;  Knight  v.  Clements,  8  Adol.  &  El.,  215:  llenman  v.  Dickin-^ 
Bon.  5  Bing.,  183;  Clifford  v.  Parker,  2  Man.  &  Gr.,  909. 
'  Hey  wood  v.  Perrin,  10  Pick.,  228. 

*  Tappim  v.  Ely,  15  Wend..  362;  8  John.  R,  485 

'  King  v.  Holmes,  11  Penn.  Stale  R.,  450;  King  v.  Crowell,  61  Me..  344; 
ante,  495. 

*  The  Branch  Bank  of  Decatur  v.  Hodges,  18  Ala.  N.  8.  R,  42,  decided 
inlS^. 
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or  at  his  i«e8idence,  tlio  notary  is  boand  to  give  him  an  opportan- 

ity  to  do  so.* 
604*        *For  the  same  reason,  where  the  drawees  of  a  bill  of 

exchange  absent  themselves  from  their  place  of  business 
and  make  no  provision  for  its  payment,  a  presentment  iliero  to 
a  clerk  or  book-keeper  is  a  sufficient  presentment  to  charge  th^ 
drawer  and  indorsers.*  The  undertaking  of  the  acceptor  is  to 
pay  the  bill  at  its  maturity,  on  due  presentment ;  and  that,  as 
wc  have  seen,  may  be  made  either  at  his  place  of  business  or 
at  his  residence.'  £ut  it  will  not  be  good  if  made  at  his  former 
place  of  residence;  or  at  a  store  formerly  occupied  by  him, 
unless  there  are  other  circumstances  excusing  a  further  de- 
mand.^ 

§  691.  In  the  next  place,  it  is  necessary  that  the  bill  or 
note  sliould  be  actually  presented  for  payment ;  that  it  should 
be  exhibited  or  shown  to  the  maker  or  acceptor,  and  payment 
thereof  demanded.  A  demand  made  by  a  person  who  has  not 
the  draft  or  bill  in  his  possession,  is  insufficient.*    A  request  of 

1  King  V.  Holmes,  mpra;  M'Gurder  v.  Bank  of  Washington,  0  Wheat., 
598.  This  ease  decides  that  a  removal  into  another  state  or  jurisdictioa 
excuses  a  fallura  to  make  an  actual  demand  of  payment  on  the  maker  of  a 
note.  **  A  demand  on  the  maker  is  in  general  indispensable;  and  that  de- 
mand must  be  mode  at  his  pLice  of  abode  or  place  of  business.  That  it 
should  be  strictly  personal^  in  the  language  of  the  submission,  is  not  re- 
quired; it  is  enough  if  it  be  at  his  place  of  abode,  or  generally,  at  the  place 
where  he  ought  to  l>e  found."    Decided  in  1824 

Louisiana  Ins.  Co.  y.  Shamburgh,  3  Martin's  R  N.  8.,  511.  This  cose 
decides  that  when  the  maker  of  a  note  cannot  be  found,  payment  must  be 
demanded  nt  his  domicil  if  within  the  state.  It  was  a  case  of  removal 
f  jom  New  Orleans  to  Plaquemine,  in  the  same  state,  and  the  omission  to 
present  the  note  for  payment  was  not  sufficiently  excused  by  showing 
diligence. 

Dclievre  v.  Bird,  4  id.,  186,  is  a  similar  case;  the  maker  had  removed 
from  Baton  Rouge  to  New  Orleans,  and  a  sufficient  search,  that  is,  due 
diligence  was  not  used  by  the  notary  to  find  out  the  residence  of  the  maker 
of  tlie  note. 

*  18  Ala.  N.  S.  Rep.,  42;  Dickerson  v.  Turner,  12  Ind.,  223;  Steinbock 
V.  Bk.  of  Va..  11  Grot.,  260;  Draper  v.  Clemous,  4  Mo.,  52;  Stewart  v. 
Eden,  2  Calues,  121 ;  see  aiUe,  To  whom  Presented. 

« Moodic  v.  Morroll,  1  8.  Car.  R,  867;  Shed  v.  Brett,  1  Pick.,  418. 

*  Freeman  v.  Boy n ton,  7  Mass.  R,  483;  Bond  v.  Farnham,  5  Mass.  R., 
170;  Benedict  v.  Gaffe,  5  Duer,  226.  A  removal  out  of  the  count r}^  or  out 
of  tL«  state,  itself  excuses  a  presentment  and  demand.    0  Wheat.  R.,  508. 

Nor  will  it  be  good  if  made  of  the  assignee  of  the  insolvent.  Armstrong 
T.  Thurston,  11  Md..  14S;  5  Duer,  220. 

*  Crandall  v.  8chro€ppel,  1  Hun,  5o7;  Ethridge  v.  Ladd,  44  Barb.,  09; 
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payment,  commuBicated  to  the  maker  of  a  promissory  note,  by 
letter  through  the  postoiBce,  is  not  such  a  demand  as  the  law 
requires :  the  holder  or  his  agent  should  call  on  the  maker  and 
present  the  note  and  demand  payment  of  it.'  So  delivery  of  a 
written  demand  to  a  servant  at  the  residence  of  the  maker  of  a 
note  is  insnfiicient.*  If,  however,  the  promisor  could  not  be  seen 
by  reason  of  sickness,  perhaps  the  rule  would  be  otherwise. 
The  inatrument  itself  should  be  produced ;'  for  the  acceptor  has 
a  i^^btt  to  see  the  bill  before  he  determines  whether  he  will  pay 
itornot;  and  if  he  pays  it,  ho  has  a  right  to  have  it  delivered  to 
him  aa  a  vooeher  in  his  settlement  with  the  drawer.^  And  for 
the  same  mson,  the  maker  of  a  promissory  note  is  entitled  to 
have  it  surrendered  on  payment.  Being  negotiable  paper, 
neither  the  acceptor  nor  the  maker  is  bound  to  make  payment 
without  receiving  the  note  or  bill  as  his  voucher,  or  evidence 
that  it  is  not  outstanding  in  the  hands  of  some  otlier  person.* 
Where,  however,  the  party  declines  to  pay  on  other  grounds, 
the  mere  formal  production  of  the  paper  is  waived.*  If  a  note 
or  bill  he  payable  at  a  bank  or  a  particular  j)lace,  it  is  a  sufficient 
presentment  if  it  be  at  the  place  ready  to  be  surrendered  on 
payment  of  the  amount ;'  and  if  the  paper  be  the  property  of 
the  bank,  in  the  absence  of  proof  to  the  contrary,  it  will  be  pre- 
sumed it  was  there  at  maturity.'  The  demand  of  payment 
must  be  according  to  the  terms  of  the  instrument ;  thus,  if  pay- 
Draper  V.  demons,  4  Mo.,  53;  Shaw  v.  Reed,  12  Pick.,  132;  Nailor  v. 
Bowie,  3  Md.,  251;  Posey  v.  Decatur  Bk.,  2  Ala.,  802;  Fisher  v.  Beck  with, 
19  Vt.,  31;  see  Presentment  for  Acceptance,  304,  399;  Musson  v.  Lake,  4 
How.  U.  8.  Rep. ,  262. 

^  Hartford  Bk.  y.  Green,  11  Is.,  476;  Barnes  v.  Vaughn,  G  R  L,  259; 
Stnckert  v.  Anderson,  3  Wliart.  116;  9  Wheat.  598. 

« Duke  of  Norfolk  v.  Howard,  2  Shaw,  285. 

*  Draper  v.  demons,  4  Mo.,  52. 

*  The  Bank  of  Vergennes  v.  Cameron,  7  Barb.  R,  143,  per  Harris,  J. 

*  Smith  y.  Rockwell,  2  Hill  R ,  482.  The  indorser,  tendering  the  amount 
due  on  a  note,  has  a  right  to  inslbt  on  its  delivery  to  him.  Wilder  y.  See- 
lye,  8  Barb.  R,  408. 

*  Lock  wood  V.  Crawford,  18  Conn.,  361;  King  v.  Crowell,  61  Me., 
244. 

'  Chicopec  Bk.  v.  Phila.  Bk.,  8  Wall.,  641;  Woodin  y.  Foster,  16  Barb., 
146;  State  Bk.  y.  Napier,  6  Humph.,  270;  Ward  y.  Northern  Bk.,  14  B. 
Mon.,  351;  Nicholl  y.  Goldsmith,  7  Wend,  160;  Hunt  y.  Maybee,  7  N.  Y., 
266;  Woodbridge  y.  Brigbam,  13  Mass.,  556;  ante,  497;  Gale  y.  Kemper, 
10  La.,  205. 

»Fullertoa  y.  Bk.  of  U.  S.,  1  Pet.,  604;  Folger  y.  Chase,  18  Pick.,  63; 
Bk.  of  U.  S.  V.  Carneal,  2  Pet.,  543. 
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able  simply  in  money  a  demand  for  payment  in  gold  would  not 
be  in  accordance  with  the  t^rms  of  the  instrument  and  would 
be  insufficient  to  charge  an  indorser.' 

505*  §  692.  ^Drafts  payable  at  sight  show  on  their  face 
that  they  are  to  be  presented  for  payment.  Where  the 
cashier  of  a  bank  that  had  received  a  draft  as  security  for  a 
loan,  met  Chase,  one  of  the  house  upon  which  the  bill  was 
drawn,  and  informed  him  that  the  bank  had  the  draft,  upon 
which  Chase  told  him  that  they  should  not  accept  or  pay  it,  the 
question  arose  whether  this  conversation  amounted  to  a  present- 
ment for  acceptance ;  and  the  court  say :"  "  The  term  present- 
ment imports  not  a  mere  notice  of  the  existence  of  a  draft  which 
the  party  has  in  his  possession,  but  the  exhibiting  of  it  to  the 
person  on  whom  it  is  drawn,  that  he  may  see  the  same,  and  ex- 
amine his  accounts  or  correspondence,  and  judge  what  he  shall 
do;  whether  he  shall  accept  the  draft  or  not.  Here  there  appears 
to  have  been  nothing  more  than  a  casual  meeting  of  the  parties 
and  the  conversation  on  the  subject  of  the  draft  ensued.  If 
this  had  been  communicated,  it  would  have  created  no  obli- 
gation on  the  part  of  the  indorser  to  make  present  payment,  and 
consequently  such  conversation  imposed  no  present  duty  on  the 
holders,  as  to  the  other  parties  to  the  bill."  These  remarks 
were  made  in  an  action  brought  on  a  bill  payable  six  months 
after  date,  where  it  was  not  the  duty  of  the  holder  to  present 
the  same  for  payment  until  it  became  payable. 

§  693.  The  duty  of  the  holder  in  presenting  a  draft  for  ac- 
ceptance, manifestly,  is  not  governed  by  rules  or  rather  circum- 
stances so  urgent  as  those  that  attend  the  presentment  and  de- 
mand for  payment  ;*  in  the  former  case,  the  time  within  which 
the  act  may  be  done  is  not  precisely  Hxed,  while  in  the  latter, 

*  Langenberger  v.  Kroeger,  48  Cal.,  147. 

'  Fall  River  Union  Bank  v.  Willard,  5  Mete,  216.  This  case  also  shows 
that  the  holder  is  at  liberty  to  agree  with  the  drawer  not  to  present  a  bill 
payable  a  certain  time  after  date,  until  it  becomes  due,  notwiMistandlng  the 
same  has  been  indorsed  for  the  accommodation  of  the  drawer.  He  has  a 
right  to  omit  preseniing  it,  and  he  may  agree  to  do  so. 

*  Mr.  Justice  Stort  intimates  an  opinion  that  this  distinction  is  founded 
more  in  courtesy  than  in  duty;  but  allows  that  in  practice  the  holder  baa 
greater  freedom,  iu  calling  again  to  find  the  drawee  ]vheu  he  is  not  at  home, 
and  in  waiting  for  his  decision,  than  can  be  exercised  in  presenting  bills 
and  notes  for  payment.     Story  on  BilLs,  §  850. 
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the  day  of  payment  cannot  be  delayed,  nor  can  the  holder  in 
any  case  wait  till  the  following  day  to  find  the  acceptor 
or  receive  *his  answer  to  the  bill,  as  he  may  do  when  he  *506 
mercly  presents  it  for  acceptance.'  In  other  words,  the 
holder  is  under  a  necessity  of  presenting  the  bill  for  payment 
on  the  very  day  it  becomes  due,  if  he  wishes  to  cliarge  the 
drawer  and  indoi-sers ;  and  is  not  at  liberty  to  leave  the  bill 
with  the  drawee  on  the  day  it  becomes  due,  until  the  following 
day,  before  protesting  it  for  non-payment,  notwithstanding  it 
has  not  been  previously  presented  for  acceptance." 

§  694.  According  to  Mr.  Chitty,  the  bill  or  note  should 
not  be  left  in  the  hands  of  the  drawee  or  maker  without  im- 
mediate actual  payment  in  money ;  at  least,  if  it  be,  the  prescnt- 
ment  is  not  considered  as  made  until  the  money  is  called  for  ;• 
and  though  it  has  been  decided  that  neither  the  holder  nor  a 
banker,  acting  as  agent,  is  guilty  of  neglect  by  giving  up  a  bill 
to  the  acceptor  upon  his  delivering  to  them  his  check  on  another 
banker,*  that  doctrine  may  now  be  questionable ;  and  he  adds, 
that  most  of  the  London  bankers,  on  presenting  a  bill  for  pay- 
ment in  the  morning,  leave  a  ticket  where  it  lies  due,  declaring 
that  "  in  consequence  of  great  injr.ry  having  arisen  from  the 
non-payment  of  drafts  taken  for  bills,  no  draft  can  in  future  1)0 
received  for  bills,  but  that  the  parties  may  address  them  lor 
payment  to  their  bankers,  or  attach  a  draft  to  the  bill  when  pre- 
sented."* 

§  695.  Receiving  a  check  on  a  bank  in  payment  of  a  draft 
or  note,  would  not  extinguish  the  latter,  in  the  absence  of  any 
intention  to  give  the  maker  or  acceptor  a  further  credit  ;•  but 

*  Bank  of  WasliiDgton  v.  Triplett,  1  Peters  R,  26;  Mitchell  v.  Degrand, 
1  Mason  R.,  170. 

*  Montgomery  Co.  Bank  v.  Albany  City  Bank  and  the  Bank  of  the 
State  of  New  York.  8  Barb..  898;  8.  C.  3  Selden  R.,  459;  12  Abbt.,  139. 

*  Ilaysvard  v.  Bank  of  England,  1  Stra.,  550. 

*  Russell  V.  Hanliey,  6  Term  R.,  13.  The  practice  of  notaries  in  New 
York  is  to  take  nothing  in  payment  of  bills  or  notes  but  money  or  a  certi- 
fied check. 

*  Chitty  on  Bills,  369. 

•The  People  v.  Howell,  4  John.  R,  296;  6  John.  R.,  68;  Olcott  v. 
Rathlxme,  5  Wend.,  490. 

If  a  check  be  left  with  a  bank  to  pay  a  note  not  yet  due,  and  the  bank 
charges  the  clieck  to  the  drawer,  on  his  account  becoming  good  some  days 
after  the  note. matures,  this  is  a  payment  of  the  note;  Pratt  ▼.  Foote,  5 
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a  surrender  of  the  note  or  bill  would  embarrass  the  holder 
in  his  attempt  to  recover  on  the  instrument/  and  a  delay 
507*  to  ^protest  the  same  for  non-payment  on  the  day  it  be- 
came payable  would  discharge  the  drawer  and  indorsers.* 
Hence  it  is  evident  that  the  notary  or  agent  for  collection,  can- 
not with  safety  surrender  the  note  or  draft  on  receiving  a  check 
for  the  amount ;  and  that  if  he  does  so,  he  ought  to  ascertain 
promptly  whether  the  check  will  be  honored,  so  that  in  case  it 
is  not  he  may  nevertheless  protest  the  note  or  draft  for  non- 
payment, and  give  regular  notice  of  its  dishonor  to  the  parties 
to  be  charged  thereon. 

§  696.  The  form  of  the  notarial  certificate  shows  suffi- 
ciently the  manner  in  which  the  presentment  and  demand  for 
payment  should  be  made.'  But  though  the  rule  be  general, 
requiring  that  a  promissory  note,  a  draft  or  bill  of  exchange  be 
exhibited  to  the  maker  or  acceptor  when  the  demand  of  pay- 
ment is  made,  there  are  exceptions  to  the  rule,  some  of  which 
we  have  already  noticed,*  and  others  that  deserve  to  be  men- 
tioned. Thus,  where  the  maker  of  a  promissory  note  went  to 
the  store  of  the  holder  on  the  last  day  of  graxje,  where  the  note 


Seld. ,  403.  But  if  a  bank  at  which  a  note  is  payable,  by  a  mistake  charge 
it  to  the  maker  assuming  that  his  account  is  good,  this  is  not  a  payment, 
provided  the  mistake  is  rectified  in  time  to  chai*g:e  the  indorsers;  IrviDg 
Bank  v.  Wethcrald.  34  Barb.,  323;  and  though  it  fail  to  do  that,  it  may  hold 
the  paper  as  a  purchaser;  Union  Bank  v.  GriiQn,  4  N.  Y.  Leg.  Obs.,  844; 
if  the  account  afterwards  Incomes  good,  it  is  a  payment.    1  Kern.,  203. 

Where,  as  between  the  banks  in  Albany,  the  custom  is  in  presenting 
commercial  paper  held  by  one  of  the  bunks  payable  at  another,  not  to  re- 
quire or  receive  payment  in  money  upon  presentation  of  the  paper,  but  to 
take  it  back  certifi(Kl  <70mZ  by  the  officer  of  the  bank  where  it  is  payable; 
and  the  paper  is  included  in  the  settlement  between  the  banks  on  the  day 
following  and  treated  as  an  obligation  of  the  bank  certifying  it;  the  cer- 
tification binds  the  bank  to  pay  the  note  or  bill ;  it  creates  an  obligation 
similar  to  that  which  a  bank  incurs  by  certifying  a  check;  Meads,  receiver, 
y.  Merchants'  Bank  of  Albany,  heard  before  Judge  Johnson,  liefcroc,  aud 
Just  decided  by  the  court  of  appeals;  see  also,  IG  N.  Y.  Rep.,  125,  ante, 
406.  In  New  York  city,  the  custom  seems  to  be  to  certify  the  paper  paid  ; 
see  Irvmg  Bank  v.  Wethcrald,  34  Barb.,  823. 

J  2  Hill  R,  482;  7  Barb.,  143. 

«  3  Selden  R,  459;  8  Barb.,  496;  11  N.  Y.  Rep.,  203. 

'  See  the  form  given  on  a  former  page,  showing  that  the  note  or  bill 
must  be  exhibited,  and  Story  on  Bills,  §  276,  and  note,  pout,  550-552. 

*  See  authorities  cited,  nupra,  in  reference  to  demand  where  notOB  or 
bills  are  made  payable  at  particular  places. 
86 
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Tras,  and  stated  that  he  was  unable  to  pay,  and  should  not  pay 
the  note,  and  wished  the  holder  to  notify  the  indorser ;  the 
ooart  were  of  opinion  that  this  was  a  sufficient  demand  and  re- 
fusal to  constitute  a  dishonor  of  the  note.*  To  render  the  de- 
mand good,  the  party  making  it  should  have  tlie  note  with 
him ;  and  the  demand  ought  to  be  so  made  that  this  fact  should 
appear  :*  otherwise  the  maker  may  well  refuse  to  pay,  on  the 
ground  that  he  has  the  right  to  have  his  obligation  or  note,  or 
to  see  it  canceled,  when  he  is  called  upon  to  discharge  it.' 

§  697.     The  possession  of  the  note  is.evidence  that  the  per- 
son making  the  demand  is  authorized  to  receive  the  money 
and  deliver  up  the  note.*    So,  if  payable  at  a  particular 
place,  *the  note  must  be  left  or  sent  there,  ready  to  be  *508 
surrendered  up  on  payment.* 

When  a  note  or  bill  has  been  lost,  the  presentment  may  be 

made  by  copy,  or  by  a  statement  in  writing  describing  the  in- 

,    strnnaent  ;•  but  the  demand  of  payment  should  be  accompanied 

^y  a  sufficient  tender  of  indemnity  against  any  future  liability 

f^ereon,  so  as  to  render  the  maker  safe  in  paying  it.*    In  due 

^onn,  the  holder  should  present  a  copy  or  description  of  tlie 

^08t  instrament,  proof  of  the  loss,  and  an  ample  indemnity,  to 

'*^^  xnaker  or  acceptor  in  place  of  the  note  or  bill,  and  demand 

^*^yment  thereof :  in  short,  he  should  do  all  that  he  would  be 

^^Hd  to  do,  in  order  to  recover  on  the  same  in  an  action  at 

^^^  or  in  equity  ;'  and  a  tender  of  indemnity  should  also  be 

^^<le  to  the  indorser  at  the  same  time,  so  that  he  may  be  in  a 

\^^ation  to  pay  the  demand  at  any  time,  and  look  to  the  prin- 

^Pal  debtor.* 

§  698.    Where  there  is  a  local  custom  or  usage  of  business, 


'  Gilbert  v.  Dennis,  8  Metcalf,  495;  Belmont  Bank  v.   Patterson,  17 
^^10.  78. 

•  Freeman  v.  Boy n ton,  7  Mass.,  483. 

•  Idem,  per  Parker,  J. 

*8hed  V.  Brett,  1  Pick.,  401;  Kidder  v.  Horrobin,  73  N".  Y.,  159. 

»  Shaw  V.  Reed,  13  Pick.,  133. 

•Hinsdale  V.  Miles,  5  Conn.  R.,  331;  Posey  &  Coffee  v.  The  Decatur 
^nk,  18  xVla.  N.  8.  R,  803. 

'  Smith  V.  Rockwell,  3  Hill  R,  483;  7  B:irn.  &  Cres.,  90;  3  Cowen  R, 
^;  7  Mass.,  486;  see  Lost  Bills  and  Notes. 

8 18  Ala.  N.  S.  R  ,  833;  5  Conn.  R,  331 ;  3  Hill  R,  483. 

»  Smith  V.  Rockwell,  3  Hill  R,  483. 
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the  parties  entering  into  a  contract  to  be  performed  where  the 
cubtom  prevails,  are  supposed  to  make  their  agreement  with 
reference  to  it ;  so  that,  in  substance,  where  the  terms  used  do 
not  negative  that  intention,  the  usage  being  known  to  the  par- 
ties, is  incorporated  into  and  made  a  part  of  the  contract  be- 
tween them/  Upon  this  ground  a  usage  of  banks  has  been 
sanctioned  judicially  in  Massachusetts  and  some  of  the  other 
states  of  the  Union,  dispensing  with  the  necessity  of  formally 
presenting  inland  bills  and  notes  for  payment  when  held  by  a 
bank  either  as  owner  or  for  collection."  The  usage  appears  to 
be  this :  when  the  note  or  bill  is  about  to  become  payable,  a 
messenger  of  the  bank  holding  it,  or  in  which  it  is  de- 
posited for  collection,  delivei's  a  notice  to  the  maker  or 
509*  ^acceptor,  or  leaves  it  for  him  at  his  place  of  business, 
stating  the  bank  where  tlie  note  or  bill  is  to  be  found, 
naming  the  day  on  which  it  will  become  payable,  and  request- 
ing payment  accordingly ;  and  in  case  he  fails  to  come  to  the 
bank  and  pay  the  bill  or  note  within  the  usual  hours  of  busi- 
ness on  the  day  named,  that  being  the  last  day  of  grace,  a  mere 
notice  is  then  sent  to  the  makers  and  indorsers  of  non-payment, 
and  the  paper  is  considered  dishonored.'  But  tliis  species  of 
demand  is  allowed  only  where  the  party  bound  to  pay  has 


J  4  Term  R.,  581 ;  8  Comst.  R,  322;  6  HUl  R,  157. 

'  4  Mass.,  245;  6  Mass.,  449;  WliitwcU  v.  Johnson,  17 Mass.,  449;  Shove 
V.  Wiley.  18  Pick.,  558;  Norlh  Bank  v.  Abbott,  13  Pick.,  465;  Central 
Banlc  V.  Davis,  19  Pick.,  873;  Maine  Bank  v.  Smith,  18  Maine,  99;  Cam- 
den V.  Doremus,  3  How.,  515. 

»  The  Boston  Bank  v.  Hodges,  9  Pick.,  420;  Maine  Bank  v.  Smith,  18 
Maine  R.,  99.  "A  written  notice,  demanding  payment  of  the  two  first 
notes  named,  was  sent  at  the  proper  time  to  the  dwelling-house  of  the 
maker,  but  the  notes  remained  in  the  bank.  The  residence  of  the  maker 
was  in  the  city.  The  plaintiffs  were  permitted  to  introduce  evidence,  that 
such  was  the  invariable  usa^e  of  the  bank,  respecting  inland  bills  and  notes; 
and  that  the  maker  and  defendant  had  done  business  at  the  bank;"  and  it 
was  held  that  the  evidence  was  proper,  and  that  the  usage  being  proved  the 
demand  was  proper. 

Contra.  Bank  of  Maryland  v.  Duval!,  7  Gill  &  John.,  78.  The  liability 
of  the  indorser  of  a  note  is  contingent,  and  depends  upon  a  demand  of  pay- 
ment being  made  upon  the  maker,  and  due  notification  to  the  indorser  of 
the  dishonor  of  the  note.  On  the  failure  of  either,  no  recovery  can  be  had 
against  him.  The  demand  should  be  made  on  the  last  day  of  grace,  and  if 
made  at  any  time  before  it  will  be  fruitless;  and  a  demand  of  payment 
without  the  presentation  of  the  note,  would  in  general  be  equivalent  to  no 
demand;  and  when  it  is  made  the  holder  or  agent  should  be  prepared  and 
ready  to  produce  it. 
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knowledge  of  the  cnstora,  and  is  recognized  as  valid  upon  the 
ground  that  he  in  fact  assents  to  this  qualified  mode  of  de- 
mand.   In  other  words,  such  previous  notice  to  the  promisor, 
and  neglect  on  his  part  to  pay  the  note  at  the  bank,  are  a  con- 
Tcntional  demand  and  refusiil,  amounting  to  a  dishonor  of  the 
note;  it  is  not* the  delivery  of  the  previous  notice  to  the  prom- 
isor which  constitutes  the  presentment,  nor  would  an  actual 
presentment,  demand  and  refusal,  before  tlie  last  day  of  grace, 
constitute  such  default  of  the  promisor,  as  to  be  a  dishonor  of 
the  note.     It  is  the  failure  to  pay  at  the  bank  during  bank 
lioui^s,  on  the  last  day  of  grace,  which  completes  the  disiionor; 
and,  it  k  conceded,  the  custom  does  not  accelerate  nor  alter  the 
day  of  payment.' 

§699.    *The  effect  of  this  custom,  where  the  in-  *510 
doreer  does  not  know  of  its  existence,  is  to  convert  a 
note  payable  at  large  into  a  debt  payable  at  a  particular  place, 
and  it  is  not  easy  to  perceive  upon  what  principle  it  can  be  de- 
fended.    An  incorporated  bank,  though  a  creation  of  the  leg- 
islature, is  only  a  person,  entitled  to  transact  banking  business ; 
and  a  custom  of  banks  is  entitled  to  no  more  respect  in  the  eye 
of  the  law  than  a  custom  establislied  among  gi'ocersor  dealers 
in  stocks.'    And  it  is  well  settled  that  a  usage  cannot  be  shown 
to  control  or  subvert  the  acknowledged  law  of  the  land.'     The 
objection  to  the  custom  is  still  stronger  where  an  individual 
bank  is  allowed  to  show  its  own  usage,  by  way  of  substituting 
something  else  in  place  of  the  presentment  and  demand  re- 
quired by  law ;  because  it  operates  to  permit  one  person  to  es- 
^Wi^h  a  custom  overriding  a  rule  of  law;   a  privilege   not 
S'^nted  to  a  private  individual.*    And  clearly,  as  a  matter  of 
contract,  it  can  hardly  be  maintained  that  the  indoi*ser  of  a 
^ote  payable  generally,  waives  his  right  to  insist  upon  a  legal 
^''^entment  and  demand,  in  case  the  note  happens  to  come 
^^^  the  possession  of  a  bank  having  a  special  custom ;  for  this 

^^      ^lechanics'  Bank  at  Baltimore  t.  Merchants'  Bank  at  Boston,  0  Mete  , 

•  l^er  Ch.  J.  Shaw. 
jj.  *  -Allen  V.  Dykers,  8  HiU  R.,  508;  8.  C,  7  id.,  497;  Hinton  v.  Locke,  6 

*U  437;  2  Sand.,  80,  127;  14  John.  R,  316. 
^.    *  Ikldie  V.  The  East  India  Co.,  2  Burr.,  1216;  Woodruff  v.  The  Mcr- 
y^nts'  Bank  of  the  city  of  N.  Y.,  25  Wend.,  073;  S.  C,  0  HUi  R,  174;  13 
^^ti.  R.,  40;  16  id.,  807. 

^  WhitipeU  V.  Johnson,  18  Mass.,  449;  18  Maine  R,  99. 
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would  be  equivalent  to  saying,  that  his  contract  is  one  thing  in 
the  hands  of  a  bank  and  another  in  the  hands  of  a  private  per- 
son. 

§  700.  When  a  note  or  bill  is  made  and  indorsed  payable 
at  a  particular  bank,  it  is  reasonable  to  presume  that  the  par- 
ties contract  with  reference  to  its  mode  of  doing  business,  and 

thus  make  it  the  law  of  the  contract  :*  and  so  where  a 
511*  ^negotiable  note  is  made  payable  in  a  particular  city, 

wliei'e  it  is  an  established  custom  of  all  the  banks  to  do  busi- 

1  Parker  v.  Gordon,  7  East,  385;  5  Smith,  358;  S.  C,  and  other  cases 
showing  that  sucb  a  bill  or  note  should  be  presented  during  the  usual 
hours  of  business,  within  banking  hours. 

Mills  V.  Bank  of  the  United  Stales,  11  Wheat,  431.  **  It  has  been  de- 
cided 1)7  this  court,  upon  full  consideration  and  argument,  in  the  case  of 
Renncr  V.  The  Bank  of  Columbia  (0  Wheat..  582),  that  where  a  note  is 
made  for  the  purpose  of  being  negotiated  at  a  bank,  whose  custom,  known 
to  the  parties,  it  is  to  demand  pa\'mcnt  and  give  notice  on  the  fourth  day 
of  grace,  that  custom  forms  a  part  of  the  law  of  such  contract,  at  least  so 
far  as  to  bind  their  rights.  In  the  present  case,  the  court  is  called  upon  to 
take  one  step  further;  and  upon  the  principles  and  reasoning  of  the  former 
case,  it  has  come  to  the  conclusion  that  when  a  note  is  made  pa3'^able  or  ne- 
gotiable at  a  bank,  whose  invariable  usage  is  to  demand  payment  and  give 
notice  on  the  fourth  day  of  grace,  the  parties  are  boimd  by  that  usage, 
whether  they  have  a  personal  knowledge  of  it  or  not.  In  the  case  of  such 
a  note,  the  parties  are  presumed  by  implication  to  be  governed  by  the 
usage  of  the  bank  at  which  they  have  chosen  to  make  the  security 
itself  negotiable."  Decided  in  18:26;  opinion  delivered  by  Mr.  Justice 
Story. 

Bridgeport  Bank  v.  Dyer,  19  Conn.  R. .  133.  A  usage  of  the  bank  to 
send  bills  and  checks  by  a  captiiin  of  a  steamboat  once  a  week  to  New 
York,  for  collection,  may  be  shown  in  an  action  against  the  indorse;*  of  a 
check,  by  way  of  proving  diligence,  or  accounting  for  delay.  Such  usage, 
known  to  the  parties,  is  evidence  of  an  agreement  to  dispense  with  or  noi 
to  insist  upon  the  usual  rule  of  law  regarding  the  transmission  of  checks. 
Decided  in  1848. 

In  Adams  v.  Otterbaok,  15  IIow.  U.  S.  R.,  589,  the  question  arose 
whether  a  demand  of  payment  could  be  postponed  till  the  fifth  day  after  it 
became  due,  by  showing  a  custom  of  two  years'  standing  established  by  the 
bank,  it  being  a  change  from  a  former  custom,  and  that  by  the  change,  if 
the  fourth  day  of  grace  happened  to  fall  on  Sunday  the  note  was  delivered 
to  the  nottiry  to  demand  payment  and  give  notice  on  Monday,  and  the 
court  delivering  their  opinion  say:  *' To  constitute  a  usage,  it  must  apply  to 
a  place,  rather  than  to  a  particular  bank.  It  must  be  a  rule  of  all  the  banks  of 
the  place,  or  it  cannot  consistently  be  called  a  usage.  If  every  bank  could 
establish  its  own  usage,  the  confusion  and  uncertainty  would  greatly  exceed 
any  local  convenience  resulting  from  the  arrangement.  *  *  The  us- 
age is  not  proved  in  this  case.''  The  bill  had  been  discounted  by  the  bank^ 
and  a  distinction  was  taken  between  this  and  former  cases.        % 
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ness  in  a  particular  manner,  the  parties  to  it  are  fairly  charge- 
able with  knowledge  of  a  usage  so  general  in  its  character. 

§  701.  Time  of  presentment  and  demand. — For  the  pur- 
pose of  charging  the  drawer  and  indorser,  the  rule  is  that  bills 
and  not^s  should  l)e  presented  and  payment  thereof  demanded 
on  the  very  day  they  become  payable ;  and  that  is  rendered 
certain  by  the  terms  of  the  instniment  as  modified  by  the  law 
or  custom  of  merchants.  The  time  can  neither  be  hastened 
nor  delayed  a  single  day.' 

§  702.  *K"ote8  that  are  drawn  payable  on  demand,  *612 
or  that  specify  no  time  of  payment,  are,  in  one  sense,  due 
immediately,  so  that  the  statute  of  limitations  begins  to  run 
against  them  from  the  day  of  their  date.'  But  inorder  to  charge 
the  indorser  of  a  note  payable  on  demand,  it  is  sufficient  if  the 
demand  of  payment  be  made  within  a  reasonable  time.*  What 
is  a  reasonable  time  within  which  a  draft  must  be  presented  to 
the  drawee  depends  upon  the  circumstances  of  the  case.*  Thus 
where  a  draft  was  drawn  on  New  York  by  a  bank  in  Erie, 
Penn.,  in  favor  of  a  traveling  agent,  who  in  pursuance  of  his 
business  did  not  return  to  his  home  in  New  Jersey,  where  he 
had  the  first  opportunity  to  negotiate  it,  until  ten  days  after  its 
date,  it  was  adjudged  that  the  delay  was  not  unreasonable  con- 
sidering the  agent's  business.*  Where  the  party  receiving  drafts 
took  them  with  him  to  Indiana,  where  he  resided,  and  by  so 
doing  the  drafts  were  delayed  several  days  beyond  the  time 
when,  in  the  exercise  of  legal  diligence  they  should  have  been 
presented,  and  in  consequence  of  which  delay  they  could  not 
be  collected,  it  was  held  that  knowledge  by  the  drawer  that  the 

»  Farmers'  Bank  v,  Duvall.  7  Gill  &  John.  R.  78;  C  Metcalf,  13.  Nor 
can  a  mistake  bo  shown  to  excuse  presentment  on  the  ri^bt  day.  B:mk  of 
Del.  Co.  V.  Broomhall,  33  Penn.  State.  135. 

«  Wenman  v.  The  Mohawk  Ids.  Co.,  13  Wend..  267.  The  rule  is  differ- 
ent where  a  notc^s  payable  a  certain  time  after  demand.  Cornell  v.  Moul- 
ton,  8  Denio  R,  12;  Norton  v.  Ellam,  2  Mecs,  &  Wels.,  461;  Thompson  v. 
Kclcham,  8  John.  R,  190,  374 

•1  Cowen  R,  897;  3  W^nd.,  75.  What  is  reasonable  time  has  been 
considered  in  a  former  place.  Salmon  v.  Grosvenor,  68  Barb.,  160;  Strong 
V.  Dnke.  5  Alb.  L.  J..  250;  Keys  v.  Fenstermaker,  24  Cal.,  331;  anU,  390- 
892,  150-160. 

<  Knott  V.  Venable,  42  Ala..  186;  Fugitt  v.  Nixon,  44  Mo.,  295;  Salis- 
bury V.  Renick,  id.,  554. 

»  Nat.  Newark  B'k'g  Co.  v.  Second  Nat.  Bk.,  08  Pa.  St.,  404. 
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payee  was  about  to  depart  immediately  for  his  home  in 
Indiana,  and  that  he  would  probably  take  the  drafts  with  him 
did  not  imply  sucli  an  agreement  or  consent  that  he  should  do 
80,  as  would  excuse  his  laches  in  presentation/  Where  a  bill 
is  made  payable,  on  demand  if  the  holder  reside  in  the  same 
place  where  it  is  payable,  the  bill  should  be  presented  on  the 
same  day  it  is  drawn  in  order  to  hold  the  drawer  and  indorser.* 
Where,  however,  the  holder  resides  in  a  place  other  than  that 
of  i>ayment  the  bill  should  be  forwarded  at  the  latest  by  the 
regular  post  the  day  after  it  is  received.* 

§  703.  These  rules,  however,  are  not  absolute,  but  if  the 
bill  be  presented  in  a  reasonable  time  it  will  be  sufficient. 

Thus,  where  the  draft  required  the  indorsement  by  a  school 
board,  for  which  purpose  it  was  necessaryto  convene  the  board, 
a  delay  of  a  week  was  held  not  unreasonable/  So  where  a  draft 
drawn  on  a  bank  in  Chicago  was  mailed  the  same  day  to  the 
payee  in  Dakotah,  and  was  received  by  him  after  some  delay 
in  the  mail,  and  he  upon  the  first  opportunity  put  the  same  in 
circulation,  and  it  was  kept  in  circulation  and  no  delay  was 
suffered  except  that  incident  to  the  transaction  of  business  in  a 
thinly  settled  countiy,  it  was  held  that  a  delay  of  thirty-five 
days  in  presenting  it  was  not  such  delay  as  would  discharge  the 
drawer.*  So  a  promissory  note  payable  on  demand  must,  like 
a  bill,  be  presented  in  a  reasonable  time  or  it  will  be  considered 
overdue  and  dishonored."  And  the  rule  is  the  same  even  if 
the  note  be  expressed  to  be  paj^able  with  interest.^  So  where 
a  bill  or  note  is  transferred  by  indorsement  after  maturity  it  is 
payable  on  demand,  and  such  demand  must  be  made  within  a 
reasonable  time.'  The  statute  of  limitations  begins  to  run 
immediately  on  a  note  payable  on  demand,  whether.it  be  with 

>  Damall  v.  Morehouse,  45  N.  Y.,  64. 

•  Byles  on  Bills,  387;  Chitly  on  Bills,  481;  Finer  v.  Clary,  17  B.  Men., 
645. 

»  Chitty  on  Bills,  482. 

^  Muney  Borough  School  Dist.  v.  Commonwealth,  84  t^a.  St,  464. 

»  Montelius  v.  Charles,  76  Dl.,  808. 

*  Sice  y.  Cunningham,  1  Cow.,  397;  and  see  Alexander  v.  Parsons,  8 
Lans..  833,  as  to  a  note  payable  one  day  after  sight. 

'  Herrick  v.  Woolverton,  41  N.  Y.,  590;  commenting  on  Merritt  v.  Todd, 
23  N.  Y.,  28;  Thompson  v.  Hale,  6  Rck.,  239;  Sylvester  y.  Crapo,  15  Pick., 
92;  Newman  v.  Kettelte,  18  id.,  418;  Nevins  v.  Townsend,  6  Conn.,  5;  Morey 
V.  Wakefield,  41  Vt,  24. 

•McKewer  V.  Kirkland,  38  la.,  852;  Berry  v.  Robinson,  9  Johns.,  121; 
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or  without  interest.'  By  some  authorities  the  question  of 
what  is  a  reasonable  time  is  held  to  be  a  question  of  fact  for 
the  jury.*  By  others  that  it  is  a  question  of  law  for  the  court,* 
where  the  facts  are  undisputed  it  is  undoubtedly  a  question  of 
law. 

And  where  bills  are  drawn  payable  so  many  days  or  months 
after  sight,  the  time  of  payment  is  fixed  by  the  act  of  presenting 
and  accepting  the  bills ;  and  the  rule  of  law  is  satisfied  if  the 
presentment  for  acceptance  be  made  within  a  reasonable  tiinc.* 
Where  a  draft  on  New  York,  indorsed  to  a  party  in  Wisconsin, 
was  not  mailed  to  New  York  to  be  presented  for  payment  un- 
til after  fourteen  days,  when  it  was  miscarritjd  and  the  second 
of  exchange  subsequently  sent  forward  was  presented,  it  was 
adjudged  that  the  delay  in  sending  the  first  was  presumptive 
evidence  of  laches.' 

§  704.    To  determine  with  accuracy  the  time  when  a  note 
or  bill  becomes  payable,  it  is  necessary  first  to  ascertain  the 
rules  of  computation — the  legal  principles  upon  which  time  is 
calculated.     On  checks  and  notes  and  drafts  payable  on  de- 
HMuid,  ordinarily  no  question  can  arise ;  they  are  payable  on 
demand,  strictly,  according  to  the  terms  of  the  instrument.* 
Snt  when  a  bank  check  is  postdated  on  a  Sunday,  or  a  note  or 
other  contract,  not  entitled  to  days  of  gi'ace,  falls  due  on  a  Sun- 
day, that  day  is  excluded  from  the  calculation  and  considered 
as  stricken  from  the  calendar  ;^  and  the  party  bound  has  the 
Monday  following  to  make  his  payment  in,  or  perform  his  en- 
gagement.    So,  in  computing  the  time  allowed  for  pleading 

Beebe  v.  Brooks,  12  Cal.,  308;  Light  v.  Kingsbury,  50  Mo.,  831;  Goodwin 
V.  Djivenport,  47  Me.,  112;  Levy  v.  Drew,  14  Ark.,  334;  D wight  v.  Emer- 
son, 2  X  H.,  159. 

»  Herrick  v.  Woolverton,  41  N.  Y.,  691. 

'Field  V.  Nickerson,  13  Mass.,  131;  I;ccle8  v.  Ballard,  2  McCord,  388; 
Gray  V.  Bell,  2  Rich.,  6. 

'Sice  V.  Cunningham,  1  Cow.,  408;  Himmelmann  v.  Hotaling,  40  Cal., 
Ill;  Dennett  v.  Wyman,  13  Vt.,  485. 

*20  John.  R,  146,  176;  7  Cowen  R,  705;  Fromme  v.  Kaylor,  30  Texas, 
754. 

« Walsh  V.  Dart,  23  Wis..  834. 

» Woodruff  V.  Merchants'  Bank.  &c.,  35  Wend.,  673;  Moyser  v.  Whitall, 
»Bam.  &  Cres..  409;  20  Wend.,  205;  2  Conn.  R,  69;  10  Ohio,  426;  1  Mct- 
calf,  47. 

'Avery  v.  Stewart,  2  Conn.  R.,  69;  Salter  v.  Burt,  20  WcBd.,  205; 
Ettntz  V.  Tempel,  48  Mo.,  475;  Barrett  v.  Allen,  10  Ohio,  426. 
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and  other  matters  of  practice,  under  the  niles  of  court,  it  is 
well  settled  that  when  the  last  day  falls  on  Sunday,  the  party- 
has  the  whole  of  the  next  day  in  which  to  perform  the  act  re- 
quired.'    But  in  computing  the  time  allowed  for  pleading,  or 

the  time  mentioned  in  a  contract  for  the  doing  of  an 
513*  act,  *intervening  Sundays  are  to  be  counted  like  other 

days ;'  except  in  cases  where  the  evident  intention  is  to 
give  business  time.' 

§  705.  Computation  of  time. — The  period  of  a  year  is  a 
determinate  space  of  time,  consisting  of  three  hundred  and 
sixty-iive  days ;  the  added  day  of  bissextile  or  leap  year  and 
the  day  immediately  preceding  being  counted  together  as  one 
day.*  At  common  law  the  period  of  a  month  was  reckoned 
in  two  ways ;  either  as  a  lunar  month,  consisting  of  twenty- 
eight  days,  or  as  a  calendar  month  ;  and  in  general,  when  the 
term  occurred  in  deeds  or  statutes,  it  was  formerly  constrncd 
to  mean  a  lunar  month,  or  twenty-eight  days,  unless  otherwise 
expressed.*  But  in  the  case  of  bills  of  exchange,  promissory 
notes  and  other  mercantile  contracts,  a  month  is  always  a  cal- 
endar month  ;  so  that  if  a  bill  or  note  is  dated  on  the  tenth  of 
January,  and  made  payable  one  month  after  date,  it  is  due,  the 
three  days  of  gi'ace  being  included,  on  the  thirteenth  of 
February.'  In  this  state,  the  computation  of  the  time  is  reg- 
ulated in  all  cases  by  statute,  and  the  term  "  month  "  is  de- 
clared to  mean  a  calendar  month,  when  used  in  deeds,  statutes 
or  contracts  ;^  though  for  the  purpose  of  calculating  interest,  a 
month  is  considered  the  twelfth  part  of  a  year,  and  as  con- 
sisting of  thirty  days.' 

§  706.  The  difference  between  the  old  and  the  new  style 
in  the  computation  of  time,  which  is  now  twelve  days,  requires 
to  be  noticed.'     Upon  a  bill  drawn  at  a  place  using  one  style, 

>  5  Wend.,  84;  1  Stra.,  86;  6  John.  R,  820;  2  Hill  R.,  877,  note  b;  Code 
of  Civil  Procedure,  §  788. 

*  20  Wend..  207;  Wooley  v.  Clements,  11  Ala.,  229. 
•Anon.,  2HiU  R.  875. 

*  21  Henry,  3;  2  R.  8.  of  New  York,  Banks'  5th  ed.,  828. 

*  2  Bla.  Com.,  141;  6  Term  R.  224;  McMarchey  v.  Robinson,  10  Ohio, 
498;  Thomas  v.  Shoemaker,  6  Watts  &  8.,  179. 

« 4  Term  R,  148:  Crockell  v.  Gray,  3  Brod.  <&  B.,  187. 
•I  2  R  8.  (Banks'  5th  cd.),  826. 

*  a  R  8.  (Banks'  5th  ed.),  73. 

*  Story  on  Bills,  §  S81. 
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and  payable  at  a  place  using  the  other,  if  the  time  is  to  be 

reckoned  from  tlic  date,  it  is  computed  according  to  the  style 

of  the  place  at  which  it  was  drawn ;  otherwise,  according  to  the 

style  of  the  place  where  it  is  payable  :  in  the  former  case,  the 

date  must  be  reduced  or  carried  forward  to  the  style  of  the 

place  where  the  bill  is  payable,  and  the  time  reckoned 

from  *thence.*     In  ether  words,  when  a  bill  is  drawn  in  *514 

a  conntry  using  the  old  style,  say  at  St.  Petei-sburg,  on  a 

conntry  using  the   new,  payable  one  month  from   date,  the 

time  is  to  be  calculated  from  the  day  corresponding  with  the 

date.    Thus,  on  a  bill  dated  the  fii-st  of  May,  old  style,  payable 

here  two  months  after  date,  the  time  must  be  computed  from 

the  corresponding  day  of  May,  new  style,  namely,  thirteenth 

May ;  and  on  a  bill  dated  May  first,  new  style,  payable  at  St. 

Petersburg,  two  months  after  date,  from  the  corresponding  day 

of  April,  old  style,  namely,  the  nineteenth  of  April.* 

§  707.     In  computing  the  time  when  bills  and  notes,  payable 
a  certain  number  of  days,  months  or  years  after  date,  become 
due,  the  mle  is  to  exclude  the  day  of  the  date  from  the  calcula- 
tion, and  include  the  day  of  payment,  assuming  that  no  days  of 
grace  are  allowed.'    For  instance,  a  note  dated  on  the  first  of  Jan- 
^^^Jj  payable  ten  days  after  date,  becomes  due  on  the  eleventh; 
aiid  if  made  payable  one  year  from  date  it  becomes  due  on  the 
wme  day  of  the  month  in  the  year  following  ;  and  if  entitled 
^  dajs  of  grace,  these  are  to  be  added  in  each  case  to  the  time 
^Mch  the  note  has  to  nm.*     So,  when  a  bill  is  drawn  payable 

^  Bayley  on  Bills,  ch.  7,  §  1. 

'  Chilty  on  Bills,  370.  The  reduction  of  time  from  one  style  to  the  other 
^  a  simple  matter,  that  requires  only  the  addition  of  twelve  days  to  the 
time  reckoned  by  the  old  style,  in  order  to  bring  it  to  the  corresponding 
^y  of  the  new  style.  And  of  course  the  latter  is  brought  back  to  the 
fonner  by  a  deduction  of  twelve  days.  See  the  article  CcUendar,  2  Ency- 
clopedia Americana. 

Bellasis  v.  Hester,  Lord  Raym.,  280;  Campbell  v.  French,  6  Term  R., 
^^»  Chitty  on  Bills,  370;  Roehner  v.  Knickerbocker  Life  Ins.  Co.,  68  N. 
''•1 163;  Henry  v.  Jones,  8  Mass.,  453;  Ammidon  v.  Woodman,  31  Me., 
^J  HiU  V.  Norvell.  8  McLean,  588. 

Hartford  Bank  v.  Barry,  17  Mass.  R.,  94.    In  this  case  the  note  sued 

^  ^as  dated  May  20th,  1819,  and  payable  in  four  months  from  date  and 

°^^,    Payment  was  demanded,  and  notice  of  non-payment  given  Septom- 

^^•^,  in  the  same  year;  and  the  demand  and  notice  were  held  8utTicient. 

^pley  V.   Greenleaf,  2  Vermont  R.,  129.     This  wns  an  action  against 

^  indoreer  of  a  note,  dated  Augwst  25th,  1818,  payable  in  four  years  from 

^^^,  and  the  demand  of  payment  was  made  on  the  28th  of  August,  four 
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ten  days  after  sight,  the  day  on  which  the  bill  is  accepted 
*515  is  exchided  from  the  computation  ;  ^and  adding  the  usual 
days  of  grace,  payment  thereof  may  be  demanded  on  the 
thirteenth  day  after  the  acceptance ;  thus,  if  accepted  on  the 
first  day  of  the  month,  the  ten  days  expire  on  the  eleventh,  and 
the  bill,  by  the  addition  of  the  days  of  grace,  when  they  are 
three  in  number,  becomes  due  on  the  fourteentli ;  which  is  the 
thirteenth  day  after  the  acceptance/  And  when  a  bill  is  drawn 
payable  so  many  months  after  date  or  after  sight,  the  computa- 
tion is  made  by  the  calendar,  and  without  counting  the  days  of 
grace,  the  bill  will  become  due  on  the  day  of  the  month  corre- 
sponding with  the  day  of  the  date  or  acceptance;  that  is  to  say, 
if  the  bill  be  jdated  or  accepted  on  the  tenth  of  the  month,  it 
will  mature  or  become  due  on  the  tenth.  Thus,  if  dated  or  ac- 
cepted on  tlM3  tenth  of  February,  payable  two  months  ,there- 
after,  it  will  become  due  on  the  tenth  of  April,  or  on  the 
thirteenth,  adding  the  days  of  grace.' 

But  when  a  bill  is  drawn  payable  one  month  after  date,  in 
a  month  longer  than  the  succeeding  one,  the  computation  is 
not  carried  into  the  third  month :  for  instance,  on  a  bill  dated 
the  thirtieth  or  thirty-first  of  January,  and  payable  one  month 
after  date,  the  time  expires  on  the  last  day  of  Februi-ary, 
whether  that  have  in  it  twenty-eight  or  twenty-nine  days.  So, 
if  dated  on  the  twenty-ninth,  or  thirtieth,  or  thirty-first  of 
August,  and  payable  six  months  after  date,  it  will  fall  due  on 
the  last  of  February,  and,  including  days  of  grace,  on  the  thii*d 
of  March.* 


years  after;  and  the  objection  being  taken  that  tlie  demand  should  have 
been  made  on  the  29th,  the  point  was  fully  considered  by  the  court,  and 
the  demand  made  on  the  28th  was  held  good.  The  four  years  expired  on 
the  day  of  the  date,  four  years  afterwards,  and  the  addition  of  the  three 
days  of  grace  brings  it  to  the  28th. 

*  Henry  v.  Jones,  8  Mass.  R.,  453.  Per  Curiam:  "  Where  a  note  is 
payable  a  certain  number  of  days  from  the  date  or  from  the  day  of  the 
date,  the  day  of  the  date  is  to  be  excluded  from  the  computation.  In  the 
case  at  bar,  the  note  was  made  payable  tn  sixty  days,  without  adding,  as  is 
customary,  from  the  date.  But  the  intention  is  apparent,  and  the  court 
will  supply  the  omission."  Ammidon  v.  Woodman,  81  Me.,  580.  In  this 
Btatr*,  by  the  act  of  1857,  checks  and  drafts  on  banks  and  bankers  are  pay- 
able as  drawn,  without  any  da^'s  of  grace. 

«  17  Mass.  R.,  94;  2  Verm.,  129. 

•Wagner  and  another  v.  Kcnner,  2  Robinson  (Louis.)  R,  120.     This 
action  was  brought  against  the  defendant  as  indorser  of  a  promissory  note 
dated  the  31st  of  September,  1839,  payable  six  months  after  date,  and  pro- 
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§  708-  *It  was  formerly  customary  to  draw  foreign  *516 
bills  of  exchange  payable  at  one,  two  or  more  usances ; 
but  more  recently  the  practice  Las  become  general  to  make  them 
payable  at  so  many  months  or  days  after  date  or  sight,  as  in  the 
case  of  inland  bills.*  The  term  usance  designates  the  time 
^vhich  is  allowed  by  the  usage  or  custom  of  countries,  between 
which  bills  arc  drawn,  for  their  payment ;  and  though  suffici- 
ently definite,  is  not  so  universally  underetood  as  the  computa- 
tion of  time  by  days  and  months.  Moreover,  bills  so  drawn 
arc  subject  to  this  further  disadvantage ;  the  usance  varies  be- 
tween dLfferent  places  and  countries,  bo  that  the  contract  does 
not  show  upon  its  face  when  it  falls  due.  In  other  words, 
courts  cannot  take  judicial  notice  of  foreign  usances  that  vary 
according  to  the  custom  of  business  established  between  differ- 
ent places ;  and  therefore  it  is  necessary  to  aver  and  prove  the 
duration  of  the  usance  at  which  the  bill  in  question  was  drawn 
payable.* 

tested  on  the  3d  of  April,  1840;  and  the  only  question  made  in  the  case  was, 

^vhclbe^  the  protest  was  made  in  time?    Martin,  J.,  delivering  the  [)revail- 

ing  opinion  of  the  court,  says :  * '  The  computalion  of  bills  or  notes  drawn  one 

or  men:  months  from  date  is  made  according  to  the  Gregorian  calendar,  that 

isio  say,  from  the  day  of  the  month  it  bears  date,  to  the  corresponding  day 

of  the  month  of  its  maturity,  without  any  attention  to  long  and  short 

ffiouibs.    For  instance,  a  note  drawn  on  the  23th,  2Dth,  80th,  or  31st  of 

January,  and  due  a  month  from  date,  will  be  due  on  the  28th  of  February, 

if  tlie  year  be  not  bissextile,  because  the  month  of  February  has  no  other 

'"•cnrespondiug  day;  those  drawn  on  the  28th  or  20th  of  February  and  due 

<>t<c  month  from  date,  will  be  due  on  the  28th  or  29th  of  March,  because  the 

corresponding  days  are  found  in  the  month  of  March.    A  bill  drawn  the 

^Ist  of  March,  and  due  one  month  from  date,  will  be  dne  on  the  oOth  of 

•April;  and,  on  the  other  hand,  one  drawn  (»n  the  80th  of  April,  will  be 

^yablc  on  the  30th  of  May,  and  not  the  Slst.    This  mode  of  calculation 

*''^'^liia(es  greatly  the  ascertaining  of  the  day  of  the  protest,  and  the  com- 

I'^luiion  of  interest.    It  is  extremely  simple.     ♦    ♦    *    A  majority  of  the 

*^^rt  concurring  in  this  opinion,  it  is  therefore  ordered  that  the  judgment 

*^C2  lower  court  be  reversed,  and  that  there  be  judgment  for  the  defend- 

•'*    The  judgment  of  the  court  proceeded  on  the  assumption  that  the 

^^^  Was  dated  on  the  30th  or  last  day  of  September,  and  the  computation 

gj^^^  made  on  that  basis.     See  2  John.  R.,  203;  2  Ld.  Raym.,  1071);  3  Cowen. 

^^»    4  Mass.  li.,  53.    Blanchard  v.  Hilliard,  11  Mass.,  88,  recognizes  the 

Ij     ^  of  a  bank  at  which  the  maker  and  indorser  were  accustomed  to  do 

^^*tiess,  not  as  rules  for  the  decision  of  the  court,  but  as  evidence  of  dieir 

^T^^t  to  the  usage,  and  the  notice  left  at  the  maker's  place  of  business  on 

Q^^  ^uy  the  note  became  due,  mentioning  the  third  day  of  grace  as  the  day 

^^ymcnt,  was  held  suCicient. 

^  Chitty  on  Bills,  870;  Byles  on  Bills,  160;  Bayley  on  Bills,  ch.  7,  §  1.  ^ 
*  Buckley  v.  Campbell.  Salk.,  131;  see  Smart  v.  Dean,  3  Keb.,  645. 
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617*  *The  table  given  by  Mr.  Chitty,  copied  in  the  note 
below,  shows  how  much  diversity  in  this  respect  exists  in 
the  usages  and  course  of  trade  between  diflEerent  cities ;  and 
may  serve  to  explain  the  superior  convenience  of  the  modern 
practice/ 

§  709.  DayB  of  graoe. — There  is  another  element  to  be 
taken  into  account  in  the  computation  of  the  time  when  bills  and 
notes  become  due,  known  as  days  of  grace.  At  an  early  period 
these  were  in  fact  what  the  words  imply,  an  indulgence  or  re- 
spite granted  to  the  acceptor  as  a  matter  of  favor  ;*  but  they 
have  at  length  ripened  into  a  right  as  clear  and  definite  as  any 
conferred  by  the  positive  stipulation  of  the  parties.  So  that 
for  all  practical  purposes,  a  bill  or  note  entitled  to  days  of  grace 
becomes  due  at  the'  same  time  and  in  the  same  manner  as  if 
these  days  were  added  to  the  time  it  has  to  run,  and  the  in- 
strument drawn  without  grace."  The  Code  Napoleon  abolishes 
them  altogether,  and  leaves  the  parties  to  fix  the  day  of  pay- 
ment without  any  I'efercnce  to  a  rule,  couched  in  words  that 

have  now  legitimately  only  a  historical  meaning.* 
518*        *In  computing  the  time  when  a  note  or  bill  becomes 

>  A  usance  between  London  and  places  mentioned  below  is  as  follows: 

Amsterdam  is  one  calendar  month  after  date:  America,  North,  is  said 
to  be  sixty  days:  Altona,  Antwerp,  Brabant,  Bruges,  Geneva,  Germany, 
Hamburgh,  Holland  and  the  Netherlands,  Middleburgh,  Paris,  Rotterdam, 
Rouen  and  Zealand,  is  one  calendar  month  after  date:  Berlin  and  Frank- 
fort-on-the-Mainc,  14  days  after  acceptance:  Cadiz,  Lisbon,  Madrid  and  all 
Spain,  2  calendar  months  after  date:  Genoa,  Leghorn,  Italy,  Milan,  Pal- 
ermo, Rome,  Venice,  and  Zantc,  3  calendar  months  after  date:  Constanti- 
nople, Smyrna  and  West  Indies,  31  days  after  date:  Oporto,  30  days  after 
date:  Sweden,  75  days  after  date. 

Bayley  on  Bills,  ch.  7,  §  1,  says:  A  usance  between  this  kingdom  and 
Amsterdam,  Rotterdam.  Hamburgh,  Altona,  Paris,  or  any  place  in  France,, 
is  one  calendar  month  from  tbe  date  of  tbc  bill;  a  usance  between  us  and 
Cadiz,  Madrid  and  Bilboa,  two;  a  usance  between  us  and  Leghorn.  Genoa 
or  Venice,  three.  Where  it  is  necessary  to  divide  a  month  upon  a  half 
usance,  which  is  the  case  where  the  usance  is  either  one  month  or  three,  the 
division,  notwithstanding  the  difference  in  the  length  of  the  months,  con- 
tains fifteen  days. 

These  usances  arc  calculated  exdudvdyoi  the  day  of  the  date  of  the  bilL 
Chitty  on  Bills.  373, 

«  Story  on  Bills,  §  838. 

•  Hogan  V.  Cuyler,  8  Cowen  R.,  203.  The  maker,  as  well  as  the  in- 
dorser  of  a  promissory  note,  is  entitled  to  days  of  grace.    2  Cowen  R.,  712. 

*  Commercial  Code,  art.  135,  ''all  days  of  grace,  of  favor,  of  usage,  or 
local  custom,  for  the  pajnment  of  bills  of  exchange,  are  abolished."  Art. 
187  extends  the  same  provision  to  promissory  notes. 
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dne,  the  days  of  graco  are  added;  and  what  shows  most 
coDclusively  that  there  is  now  no  idea  or  notion  of  favor  con- 
nected with  them,  is  the  fact  that  interest  is  charged  and  al- 
lowed for  them  just  the  same  as  if  they  formed  a  part  of  the 
note  or  bill  itself.^ 

■ 

§  710.  Days  of  grace  have  the  same  origin  as  usances,  and 
like  them  vary  in  namber  iu  different  places.  In  this  country 
auil  in  great  Britain,  three  days  are  allowed  as  days  of  grace,  to 
be  counted  exclusive  of  the  day  on  which  the  bill  or  note  falls 
due,  and  inclusive  of  the  last  day  of  grace ;  unless  the  last  day 
happens  to  fall  on  a  Sunday  or  on  a  general  holiday  or  day  of 
rest,  and  in  that  case  the  note  or  bill  becomes  due  on  the  day 
preceding.'  And  in  the  absence  of  proof  to  the  contrary,  our 
courts  always  presume  that  the  same  number  of  days  are  al- 
lowed by  way  of  grace  in  other  countries  ;*  that  is  to  say,  they 
decide  according  to  the  law  as  it  stands  here,  unless  the  party 
claiming  the  benefit  of  the  foreign  law  proves  it,  like  any 
other  fact  tending  to  modify  or  establish  his  right  of  action.* 

But  when  properly  proved,  the  law  of  the  plac3  where  the 
bill  or  note  is  made  payable,  prescribes  the  number  of  days  of 
grace  allowed,  and  the  mode  in  which  they  are  to  be  calcu- 
lated.' A  bill  drawn  on  Paris,  or  any  other  place  in  France, 
is  not  entitled  to  any  days  of  grace  ;*  while  a  bill  drawn  on 
Berlin  is  entitled  to  three  days,  and  a  foreign  bill  drawn  on 
Spain  is  generally  entitled  to  fourteen  days'  grace.* 


*  Bank  of  TJtica  v.  Weger,  2  Cowen  R,  713.  "  To  every  practical  pur- 
pose, therefore,  the  days  of  grace  arc  a  part  of  the  note  itaolf."  Ogden  v. 
Saunders,  12  Wheat. ,  2i:j. 

*  1  John.,  Caa.,  328;  2  Caines,  243;  4  Dal.,  127;  5  Bing.,  451;  4  Yerger, 
210;  10  Ohio  507;  1  Minor.  295;  8  N.  Uamp..  14;  2  Verm.,  129;  7  Gill  & 
John.  78;  0  Peters,  33;  4  Met.,  203;  2  HiU  R,  537;  12  John.   R,  423;  13 
d.,  430;  3  Wend.,  456;  Bussard  v.  Lovering,  0  Wheat.,  192;  Kuatz  v.  Tern 
pel,  48  Mo.,  75. 

*  DoUf us  V.  Frosch,  1  Denio,  307. 

*  Thompson  v,  Ketcham,  8  John.  R,  189;  Cowen  &  Hiirs  Notes  to  Phil. 
Et.,  1136,  7,  8,  and  cases  there  cited.  Wood  v.  Corl,  4  Met.,  203;  8  Ker- 
nan  R,  290. 

•iDcuio,  367;  Kyd.,  8;  Chitty  on  Bills,  876;  Story  on  Notes.  §§  216, 
247  ;  Story  on  BiUs,  §  334;  Bowen  v.  NeweU,  8  Kern.,  290;  Bk.  of  Wash- 
Inglon  V.  Triplett,  1  Pet.,  25;  Kilgore  v.  Buckley,  14  Conn.,  362;  Bryant  v. 
Edaon,  8  Vt.,  825. 

*  See  the  article  of  the  Code  quoted  above. 

'Mr.  Chitty,  ^ving  the  modem  usage,  says:  "The  number  of  these 
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519*        §  711.    *The  effect  of  a  local  custom  in  regalatiiig 
the  number  of  days  of  grace  has  given  rise  to  some  dia- 


dnys  varies,  accordin]?  to  the  ancicot  custom  or  express  law  prevailing  in 
each  particular  country.  In  iha  former  edition  of  tliis  work  was  given  a 
tabic  of  the  days  of  grace  allowed  in  the  time  of  Be-iwes;  but  various  alter- 
ations were  introchiced  by  the  Code  Napoleon,  and,  therefore,  the  follow- 
ing table,  acknowledged  to  be  most  accurate,  is  substituted. 
AUoTui.  Sundays  and  holidays  included,  aud  bills  falling  due  on  a  Sunday 
or  holiday  must  be  paid,  or  in  default  thereof,  protested  on  the  day  pre- 
vious, 12  days. 
America,  3  days. 

Amsterdam  and  Antioerp.  Abolished  since  the  Code  Napoleon,  none. 
Berlin.  When  bills,  including  them,  do  not  fall  due  on  a  Sunday  or  holi- 
da}',  in  which  case  they  must  be  paid  or  protested  the  day  previous,  3 
days. 
Brazi'..  Rio  Janeiro,  Bahia,  Including  Sunday's,  &c,,  as  in  the  last  case,  15 

days. 
England,  Scotland,  Wales  and  Ireland,  3  days. 

France.  Abolished  by  the  Code  Napoleon,  livre  1,  tit.  8,  S  5,  pi.  135;  1  Par- 
dess,   189.      Ten  days  were  formerly  allowed.    Pothier,  pi.   14,   15 ; 
none. 
Frarikfort-on4?te' Maine.  Except  on  bills  drawn  at  sight,  Sundays  and  holi- 
days not  included,  4  days. 
Genoa.  Abolished  by  the  Code  Napoleon,  none. 
Hamburg.  Same  as  Altona,  12  days. 
Ireland.  Jl  days. 
Leghorn.  None. 

Lubon  and  Oporto,  15  days  on  local,  and  6  on  foreign  bills;  but  if  not 
previously  accepted,  must  be  paid  on  the  day  they  fall  due,  6  or  15 
days. 
Palermo.  None. 

Feterfburgh.  Bills  drawn  after  date  are  entitled  to  10  days'  grace,  those 
drawn  at  sight  to  only  3  days,  and  those  at  any  number  of  days  after 
sight,  none  whatever.  But  bills  received  and  presented  after  they  are 
due  are  nevertheless  entitled  to  10  days'  grace.  In  these  days  of  grace 
are  included  Sundays  aud  holidays,  as  also  the  day  when  the  bill  falls 
due,  on  which  days  they  cannot  be  protested  for  non-payment,  but  on 
the  morning  of  the  last  day  of  grtice,  payment  must  be  demanded,  and 
if  not  complied  with,  the  bill  must  be  protested  before  sunset,  10  or 
8  days. 
Botterdam.  Abolished  by  the  Code  Napoleon,  none. 
Scotland.  3  days. 

Spain.  Vary  in  different  parts  of  Spain,  generally  14  days  on  foreign  and  8 
on  inland  bUls;  at  Cadiz,  only  6  days'  grace.  When  bills  are  drawn  at  a 
certain  date,  lixed  or  precise,  no  days  of  grace  are  allowed.  Bills  drawn 
at  sight  are  not  entitled  to  any  days  of  grace;  nor  any  bills  unless  accepted 
prior  to  maturity;  14  days,  but  vary. 
Trietfte.  3  days  on  bills  drawn  after  date,  or  any  term  after  sight  not  less 
than?  days,  or  payable  on  a  particular  day;  but  bills  presented  after  ma- 
turity must  be  paid  within  24  hours.  Sundays  aud  holidays  arc  included 
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cussion.  The  Supreme  Court  of  tlio  United  States  decided  in 
one  case  that  where  a  note  is  made  for  the  purpose  of  being 
De*;otiated  at  a  bank,  whose  custom,  known  to  the  parties,  it  is 
to  demand  payment  and  give  notice  on  the  fourth  day  of 
grnce,  the  custom  forms  a  part  of  tlie  law  of  the  contract;*  and 
hi\M  fullowed  that  decision  by  another  to  tliis  effect,  that  when 
a  note  is  made  payable  or  negotiable  at  a  banlc,  whose  invari- 
able usage  it  is  to  demand  payment  and  give  notice  on  the 
foHrtli  day  ot  grace,  the  parties  are  bound  by  the  usage, 
whether  they  have  a  personal  knowledge  of  it  or  not.*  And 
the  decision  was  placed  upon  the  ground  of  an  implied  agree- 
meut  between  the  parties  to  be  governed  by  the  usage  of 
tli«  bank  at  which  they  have  *made  the  security  nego-  *520 
liable.*     On  the  other  hand,  it  has  been  adjudged  in  this 

in  the  days  of  grace;  and  if  tbe  lust  day  of  gnicc  fall  on  such  a  day,  pay- 
ment miLit  be  made  or  the  bill  protested  on  the  first  following  open  day, 
3  days. 
Venice,  0  days,  in  which  Sundays,  holidays  and  the  days  when  the  bank  is 

shut,  are  not  included,  6  days. 
Vienna.  Same  as  at  Trieste,  3  days. 
Wale$.  3  days. 

'  Kenner  v.  The  Bank  of  Columbia,  9  Wheat.,  682.  The  question  arose 
m  reispcct  to  a  long  standing  usage  in  the  District  of  Columbia. 
*  Mills  V.  The  Bank  of  the  United  States,  11  Wheat.,  4ai. 
» Bank  of  V/ashiogton  v.  Triplctt  &  Neale,  1  Peters  li.,  25.  Chief  Jus- 
tice MABSHALii,  delivering  the  opinion  of  the  court  in  this  case,  says:  *'  The 
demand  was  made  ou  the  fourth  dav  after  that  mentioned  on  the  face  of  the 
bill,  as  the  day  of  payment.  The  defendants  in  error  insist  that  if  the  bill 
was  never  presented  for  acceptance,  payment  ought  to  have  been  demanded 
on  the  day  mentioned  on  its  face.  If  this  be  so,  tlien  it  ought  to  have  been 
demanded  on  the  third  day  afterwards,  which  is  the  last  day  of  grace. 
The  allowance  cf  days  of  grace  is  a  usage  which  pervades  tbe  whole 
commcrrial  world.  It  is  now  universally  understood  to  enter  into  every 
hill,  or  note  of  a  meraintile  character,  and  to  form  so  completely  a  part  of 
the  contract,  that  the  bill  docs  not  become  due,  in  fact  or  in  law,  on  the  day 
mcntioiied  on  its  face,  but  on  the  last  day  of  grace.  A  demand  of  payment, 
prcviios  to  that  day,  will  not  authorize  a  protest  or  cliarge  the  drawer  of 
the  bill." 

(Tbe  bill  had  l)een  dniwn  at  Alexandria,  on  a  person  residing  in  Wash- 
ington, and  demanded  according  to  the  usage  at  the  latter  place,  on  the 
fourth  day  of  graca) 

"The  usage  by  which  questions  of  this  sort  are  governed,  is  different  in 
different  places.  It  varies  from  three  to  thirty  days,  and  the  usage  of  the 
place  on  which  the  bill  is  drawn,  or  where  payment  is  to  be  demanded,  uni- 
formly negulaics  the  number  of  days  of  grace  which  must  be  allowed.  This 
bill,  being  dmwn  on  a  ix^rson  residing  in  Wjishington,  and  being  protested 
for  non-payment  in  the  same  place,  is,  according  to  the  law  merchant,  to  be 
governed  by  tbe  usage  of  Washington." 
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state  that  evidence  of  a  local  usage  in  the  city  of  New  York 
cannot  be  given  for  tJie  purpose  of  showing  that  a  draft  drawn 

upon  the  cashier  of  a  bank  and  accepted  by  him,  payable 
521*  at  a  certain  time  after  date,  is  not  *entitled  to  days  of 

grace.'  The  question  arose  on  a  draft  or  bill  of  exchange 
drawn  in  Detroit,  on  the  cashier  of  the  Oakland  County  Bank, 
Michigan,  payable  at  the  Phoenix  Bank,  in  the  city  of  New 
York,  sixty  days  after  date,  the  action  being  brought  against 
the  defendant  for  negligence  in  not  presenting  the  same  for 
payment  on  the  third  day  of  grace ;  and  the  offer  was  to  prove 
tliat  by  the  usage  and  custom  of  banks,  bankers  and  merchants 
in  the  city  of  New  York,  the  instrument  was  a  mere  bank 
clieck,  payable  without  days  of  grace,  and  that  consequently 
there  had  been  no  negligence  on  the  part  of  the  notary  in 
treating  it  as  a  bank  check.  The  ruling  of  the  court  upon  this 
state  of  facts  has  been  reaflSrmed  by  the  Court  of  Appeals,  in 
a  recent  case,  where  it  was  held  that  a  usage  of  banks  in  the 
state  of  Connecticut  could  not  be  received  in  evidence  to  show 
that  an  instrument  in  the  form  of  a  check,  payable  at  a  future 
day,  is  not  entitled  to  days  of  grace.* 

522*        §712.    *lt  is,  however,  well  settled  that  the  law  of 

the  place  where  a  draft  is  made  payable  is  to  govern,  in 

respect  to  the  allowance  of  grace  upon  a  bill  of  exchange  or 

check  drawn  in  one  state  upon  another.*    And  it  is  now  de- 


Tbc  usage  of  the  banks  in  the  District  of  Columbia,  to  make  demand  on 
the  fourth  day  of  grace,  applies  only  to  notes  negotiated  by  the  bank. 
Notes  left  in  bank  for  collection  are  due  on  the  third  day  of  grace.  HiU  t. 
Isorval,  3  McLean,  583.  This,  however,  is  a  change  from  the  former  usage. 
Cookendorf  v.  Preston,  4  How.  U.  8.,  317.  The  tendency  to  adopt  local 
usages  in  place  of  the  general  rule  of  commercial  law  has  been  materially 
cl)ccked  by  recent  decisions.  15  id.,  539;  4  Sclden  R,  190;  but  the  liiw  of 
the  plnce  of  payment  governs.  Bowen  v.  Newell,  8  Keman  U.,  290 f  8.  C, 
2  Ducr  li.,  584,  and  authorities  there  cited  by  Judge  Dueb. 

»  Vv^oodruif  v.  The  Merchants'  Bank  of  the  City  of  N.  Y.,  25  Wend.,  673; 
8.  C,  6  Hill  R.,  174. 

'  Bo\^cn  V.  Newell,  4  Sclden  R,  190.  The  check  was  drawn  in  this 
form;  "$2,000.  New  York,  October  5th,  1849.  Cashier  of  Thompson 
Biink,  pay  Zenas  Newell,  or  order,  two  thousand  dollars  on  the  12th  inst.** 

"Whether  days  of  grace  are  to  be  allowed  or  not,  depends  upon  the 
question  whether  the  instrument  is  payable  on  demand,  or  at  a  future 
day." 

*  Bowen  v.  Newell,  3  Eeman  R.,  290;  see  Tax  Loci;  Kilgore  Y.  Buck- 
le}', 14  Conn.,  802:  Bryant  v.  Edson,  8  Vt.,  825. 
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dared  by  statute,  that  such  a  draft  or  check,  drawn  on  a  bank 
or  banker  in  this  state,  is  not  entitled  to  days  of  grace.' 

§  713.     A  promissory  note  payable  at  a  certain  length  of 
time  after  date,  when  inade4>y  a  bank,  is  called  a  post  note ; 
and  it  has  been  held  in  Massachusetts,  under  a  statute  al1owin!> 
days  of  grace  on  all  negotiable  notes,  orders  and  drafts  pay- 
able at  a  future  day  certain,  that  no  usage  of  banks  or  business 
men  can  be  allowed  to  control  the  settled  law  of  the  state,  or 
to  take  from  such  a  note  the  days  of  grace  allowed  by  statute.' 
But 'where  it  is  uncertain  whether  or  not  days  of  grace  are  to 
be  allowed,  a  collecting  agent  acting  in  good  faith  and  with 
reasonable  skill  is  not  responsible  for  a  mistake  made  with  re- 
spect to  a  doubtful  question  of  law.*    Thus,  when  a  bank  re- 
ceives a  note  for  collection,  it  is  bound  to  use  reasonable  skill 
in  making  the  collection,  and  for  that  purpose  is  bound  to 
make  a  rea£onable  demand  on  the  promisor,  and  in  case  of 
dishonor  to  give  due  notice  to  the  indorsers,  so  that  the  secur- 
ity of  the  holder  shall  not  be  lost  or  essentially  impaired  by 
the  discharge  of  the  indorecrs.*    Like  any  other  agent,  such 
bank  is  bound  to  the  use  of  reasonable  skill  and  ordinary  dili- 
gence.   By  reasonable  skill,  is  understood  such  as  is  ordinarily 
possessed    and    exercised    by    persons    of  common  capacity, 
engaged  in  the  same  business  or  employment ;  and  by  ordinary 
diligence  is  understood  that  degree  of  diligence  which  persons 
of  common  prudence  are  accustomed  to  use  about  their  own 
affairs.*    As  a  general  nile,  every  man  is  bound  to  know 
the  *law ;  but  consummate  skill  and  absolute  knowledge  *523 
of  the  law  cannot  be  expected  of  men  engaged  in  the  or- 
dinary transactions  of  business,  and  is  not  required .*• 

§  714.     Checks,  drafts  and  notes  payable  on  demand  are 

*  See  statute  of  1857. 

Mechanics'  Bank  at  Baltimore  v.  Merchants'  Bank  at  Boston,  6  Metcalf , 
'^'  Perkins  v.  FrankUo  Bank,  21  Pick.  R,  483. 
'  0  Metcalf,  18. 

*  ^abens  v.  Mercantile  Bank,  2S  Pick.  R.,  330. 
Q.j^*er  Ch.  J.  8haw,  6  Met.,  26.  The  eamo  rule  applies  to  attorneys, 
jQ  ^**t  V-  "Williame,  8  Mass.,  51;  to  insurance  brokers.  Chapman  v.  Walton, 
g  *^g.,  57;  to  factors,  Leverickv.  Meigs,  1  Cow.,  645;  and  to  surgeons, 
^^^  V.  Prentice,  8  East,  348. 
{q.  It  seems  to  be  sufficient,  if  the  agent  on  a  doubtful  question  of  law 
^^>V8  the  prevailing  practice,  6  Met.,  32. 
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not  entitled  to  any  days  of  grace ;  while  notes,  bills  and  drafts, 
foreign  as  well  as  inland,  drawn  payable  at  sight,  are  by  the  law 
merchant  entitled  t)  the  usual  days  of  grace,  though  the  form 
of  the  instrument  does  not  appear  to  contemplate  any  delay/ 

By  a  statute,  all  bills  of  exchar^e  or  drafts,  drawn  payable 
at  sight,  at  any  place  within  this  state,  are  deemed  due  and 
payable  on  presentation,  without  any  days  of  grace  being  al- 
lowed thereon."  And  all  checks,  bills  of  exchange  or  drafts, 
appearing  on  their  face  to  have  been  drawn  upon  any  bank  or 
upon  any  banting  association  or  individual  banker,  carrying  on 
bankins:  business  under  the  act  to  authorize  the  business  of 
banking,  which  are  on  their  face  payable  on  any  specified  day, 
or  in  any  number  of  days  after  the  date  or  sight  thereof,  are 
deemed  due  and  payable  on  the  day  mentioned  for  the  pay- 
ment of  the  same,  without  any  days  of  grace  being  allowed ; 
and  it  is  not  necessary  to  protest  the  same  for  non-acceptance.* 

»  Chitty  on  Bills,  870;  Story  on  Bills,  §  842;  id.  on  Notes,  §  224;  Col- 
man  v.  Saycr,  1  Barnard  B.  R.,  303;  Bay  ley  on  Bills,  ch.  7,  §  1;  Selw.,  I^. 
P.,  344,  7tli  ed.;  Smith's  Mercantile  Law,  244;  6  C.  &  P.,  320;  Cribbs  v. 
Adams,  13  Gray.  597. 

«  Trask  v.  Martin,  1  E.  D.  Smith,  505. 

*' Act  "in  relation  to  commercial  paper,"  passed  April  17,  1857.  Ses- 
Bion  Laws  of  New  York.    The  statute  is  as  follows: 

The  People  of  the  State  of  Kew  York,  represented  in  Senate  and  Assembly ^ 
do  enact  asfoUoxcs : 

§  1.  All  bills  of  exchange  or  drafts,  drawn  payable  at  sight,  at  any  place 
within  this  State,  shall  bo  deemed  due  and  payable  on  presentation,  with- 
out any  days  of  grace  being  allowed  thereon. 

§  2.  All  checks,  bills  of  exchange  or  drafts,  appearing  on  their  face  to 
have  been  drawn  upon  any  bank  or  upon  any  banking  association  or  indi- 
vidual banker,  carrying  ou  banldng  business  under  the  act  to  authorize  the 
btisiness  of  banking,  which  are  on  their  face  payable  on  any  .specified  day 
or  in  any  number  of  dfiys  after  the  date  or  sight  thereof,  shall  be  deemed 
due  and  payable  on  the  day  mentioned  for  the  payment  of  the  same,  with- 
out any  days  of  grace  being  allowed,  and  it  shall  not  be  necessary  to  pro- 
test the  same  for  non-acceptance. 

§  3.  Whenever  the  residence  or  place  of  business  of  the  indorser  of  a 
promissory  note,  or  of  the  drawer  or  indorser  of  a  check,  draft  or  bill  of 
exchange,  shall  be  in  the  city  or  town,  or  whenever  the  city  or  town  indi- 
cated under  the  indorsement  or  signature  of  such  indorser  or  drawer,  as  his 
or  her  place  of  residence,  or  whenever  in  the  abFcnce  of  such  indication, 
the  city  or  town  where  such  indorser  or  drawer,  from  the  best  information 
obtained  by  diligent  inquiry,  is  reputed  to  reside  or  have  a  place  of  busi- 
ness, shall  be  the  same  city  or  town  where  such  promissory  note,  check, 
draft  or  bill  of  exchange  is  payable  or  legally  presented  for  payment,  or 
acceptance,  all  notices  of  non-payment  and  of  non-acceptance  of  such 
promissory  note,  check,  draft  or  bill  of  exchange  may  be  served  by  depos- 
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*  The  act,  Lowever,  only  abolislies  days  of  grace  npon  bills, 
&c,  which  are  0^1  ^AeaVya^j^  payable  on  a  specified  day  or  in 
any  number  of  days  after  sight  or  date  thereof ;  it  does  not  in- 
clude bills  payable  npon  their  face  in  months  or  years,*  In 
Georgia  it  is  held,  that  an  order  upon  a  bank,  payable  a  certain 
number  of  days  after  date,  is  not  a  check,  bnt  a  bill  of  exchange, 
on  which  days  of  grace  should  be  allowed.*  And  in  this  state, 
where  it  does  not  appear  on  the  face  to  be  drawn  on  a  bank, 
the  Bame  rule  would  hold  good.* 

§  715.  *It  deserves  to  be  mentioned  in  this  connection 
that  promissoT}-  notes,  being  made  negotiable  by  statute,  *524 
are  not  placed  upon  the  footing  of  bills  of  exchange  in  all  the 
states,  and  are  not  generally  entitled  to  days  of  grace,  in  the 
absence  of  any  statutory  law  on  the  subject.*  In  some  of  the 
states,  as  noticed  in  a  former  chapter,  notes  made  payable  to 
order  or  bearer,  at  a  bank,  are  made  negotiable  in  the  same 
manner  as  inland  bills,  leaving  other  common  notei  of  hand 
oiit  of  the  range  of  the  commercial  law.*  In  others,  as  in  this 
state,  the  statute  gives  to  promissory  notes,  in  writing,  for  the 
payment  of  money,  drawn  in  a  negotiable  form,  the  same  effect, 

Iting  them,  with  the  postage  thereon  prepaid,  in  the  post-offlee  of  the  city 
<^r  town  where  such  promissory  note,  check,  draft  or  bill  of  exchange  was 
Payabls  or  legally  presented  for  payment  or  acceptance,  directed  to  the 
mdorscr  or  drawer,  at  such  city  or  town.* 

§  4.  This  act  shall  t^ike  effect  on  the  first  day  of  July  next,  but  shall  not 
^Pply  to  any  bills  Of  exchange,  checks,  drafts  or  promissory  notes  bearing 
*^^e  prior  to  that  t4me. 

drafts  npon  banks  payable  a  certain  number  of  days  after  date,  must 

^^PPesented  for  payment  the  very  day  they  become  due,  under  the  act  of 

^^.  and  notice  of  dishonor  given  to  the  drawer;  but  a  failure  to  present 

^^y  be  excused  by  showing  presumptively  that  the  drawer  had  no  funds. 

^«Jaom  V.  Wheeler,  12  Abbt.,  139. 

'  Commercial  B*k.  of  Ky.  v.  Vnrnum,  49  N.  Y.,  269. 

Henderson  v.  Pope,  39  Ga.,  361. 
*  Taylor  v.  French.  4  E.  D.  Smith,  458. 
^  *  Ante,  pp.  264-284,  note;  Norton  v.  Lewis,  2  Conn.  R,  478;  Sharp  v. 
g!^*^"fd,  7  Ham.    [part  Ist]  (Ohio)  R.,  223;  Jones  v.  Fales,  4  Mass.,   245; 
**^l:fcherd  v.  Hall,  1  Conn.  R.,  329;  6  Rck.,  80;  Backus  v.  Danforth,  10 
^*^13.  R.,  297. 
I       *'  Pickard  v.  Valentine,  1  Shep.  (Maine)  R.,  412;  McDonald  v.  Smith.  2 
^•»    W;  Rca  V.  Dorrance,  6  Shep.,   137;  Branch  Bank  at  Montgomery  v. 
^^^ney,  9  Ahi.,  153;  Goddin  v.  Shipley,  7  B.  Mon.,  575. 

The  statute  does  not  dispense  with  the  necewity  of  making  diligent  inquiry  to  ascer- 
tile  indoner'8  rssidence.    Randall  v.  Smith,  34  Barb.,  453. 
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and  makes  them  negotiable  in  like  manner  as  inland  bilb  of 
exchange,  according  to  the  custom  of  merchants.*  In  others 
still,  the  statute  declares  them  negotiable,  without  giving  to 
them  the  usual  incidents  of  negotiable  paper.' 

525*  §  716.  *As  a  general  rule,  notes  that  are  not  negotij^- 
ble  are  not  entitled  to  days  of  grace.*  This  class  of  notes 
comprehends  such  as  are  not  drawn  in  negotiable  terms,*  such 
as  are  payable  in  specific  articles,*  and  such  as  neither  the 
statute  law  nor  any  recognized  and  established  custom  has  ren- 
dered negotiable.  If  entitled  to  days  of  grace  by  custom  and 
not  by  virtue  of  statute  law,  the  custom  must  be  proved  affirm- 
atively.' 

As  we  have  before  observed,  the  days  of  grace,  when  al- 
lowed, in  reality  form  a  part  of  the  time  during  which  the  note 
or  bill  has  to  run ;  as  a  consequence  of  this,  the  negotiability 
of  a  note  is  as  perfect  and  unrestricted  during  those  days  as  be- 
fore their  commencement ;'  and  no  action  can  be  brought  upon 
the  instrument  until  the  third  day  has  expired.*  The  bill  or 
note  is  dishonored  as  soon  as  payment  is  refused  on  a  demand 
made  at  a  suitable  hour  on  the  third  day  of  grace;  and  it  is 
held,  in'the  state  of  Massachusetts,  that  a  suit  may  be  brought 
on  the  note  on  the  very  day  it  becomes  due,  after  demand  and 
notice.*  And  an  opinion  to  the  same  effect  has  been  ex- 
526*  pressed  in  the  state  of  Maine.'*    But  it  is  admitted  on  *all 


>  8  R.  S.,  Banks'  5th  ed.,  67;  6  Met.,  13;  21  Pick.,  488;  3  Cowen,  252. 

*  Sec  notes  giving  n  brief  abstract  of  the  statutes  of  iiio  different  states 
on  a  former  page. 

3 10  Conn.  R,  299;  Salter  v.  Burt,  20  Wend.,  205;  2  Conn.  R,  69;  8 
Hawks,  465. 

*  10  Conn.  R.,  297;  2  Conn.  R.  69. 

*  Hardeman  v.  Cowan,  10  S.  &  M.,  486. 
«7B.  Mon.,575. 

'  The  Savings  Bank  of  New  Haven  v.  Bates,  8  Conn.  R,  505. 

".Osborne  v.  Moncure,  8  Wend..  170;  Thomas  v.  Shoemaker,  6  Watts 
&Serg.,  179;  Bevan  v.  Eldridge,  2  Miles,  858;  Wiggle  v.  Thompson,  11 
S.  &  M.,  452. 

*  Shed -v.  Brett,  1  Pick.,  401.  Where  the  notice  of  dishonor  is  given  to 
an  indoreer  through  tlie  post-office,  the  notice  is  considered  as  given  as 
soon  as  it  is  so  deposited.  See  cases  cited  in  this  case.  City  Bank  v.  Cutter, 
8  Pick.,  414. 

"  In  Greeley  v.  Thurston,  4  Greenl.  (Maine)  R,  479,  it  was  held  that 
"  bills  of  exchange  and  negotiable  notes  should  be  paid  on  demand,  if  made 
at  a  reasonable  hour  on  the  day  they  fall  due;  and  if  not  then  paid,  tbe 
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hands,  that  the  maker  of  a  note  and  the  acceptor  of  a  bill  is 
entitled  to  tlie  usual  hours  of  business  on  the  third  day  of  grace 
in  which  to  make  payment,  and  that  where  a  note  is  not  drawn 
payable  at  a  particular  place,  or  at  a  bank,  a  demand  of  pay- 
ment may  be  made  upon  the  maker  at  his  residence  at  any  time 
before  the  usual  hours  of  rest ;  and  that  for  the  purpose  of  pre- 
senting a  note  or  bill  for  payment,  the  proper  hours  of  business 
range  through  the  whole  day  down  to  bedtime  in  the  evening.* 
Upon  what  principle,  then,  can  it  be  affirmed  that  the  maker 
or  acceptor  is  not  entitled  to  make  payment  at  any  time  on  the 
third  day  of  grace,  during  the  usual  hours  of  business  ?  The 
contract  is  reciprocal,  and  the  credit  clearly  does  not  expire  un- 
til the  time  limited  by  the  contract  has  fully  elapsed.' 

§  717.  For  the  purpose  of  charging  the  drawer  and  in- 
doreer,  the  holder  is  authorized  to  demand  payment  at  any  sea- 
acceptor  or  maker  may  be  sued  on  that  day;  and  the  indorser  or  drawer 
also,  after  notice  given  or  duly  forwarded." 

The  facts  were  these :  The  action  was  assumpsit  brought  against  the 
maker  on  a  promissory  note,  and  the  writ  was  issued  between  four  and  live 
o'clock  in  the  afternoon  of  the  last  day  of  grace,  and  was  served  the  uext 
day.  And  although  the  court  intimated  the  opinion  above  expressed,  they 
conclude  by  saying:  "But  notes  of  hand  and  bills  of  exchange,  like 
other  instruments,  are  not  suable  until  the  day  of  maturity  be  passed,  unless 
demanded  on  that  day.  The  failure  to  pay  on  such  demand  constitutes  a 
breach  of  the  contract  and  a  dishonor  of  the  bill  or  note,  by  the  u&ige  and 
custom  of  merchants.  The  necessity  of  a  demand  on  that  day,  prior  to  the 
institution  of  an  action,  is  clearly  deducible  from  the  opinion  of  Mr.  Justice 
BniiLEB  (in  Leftley  v.  Mills,  4  D.  &  £.,  170),  and  from  the  cases  cited,  de- 
cided in  Massachusetts.  In  the  case  before  us,  it  does  not  appear  from  the 
statement  of  facts  that  the  note  was  demanded  of  the  defendant  prior  to  the 
commencement  of  the  action;  we  must  therefore  decide,  in  accordance  with 
tbe  principles  before  stated,  that  it  was  prematurely  brought." 

In  Lunt  V.  Adams  (5  Shep.  [Maine]  R.,  230),  a  demand  of  payment  was 
made  by  the  payee  on  the  maker  of  a  note  at  eight  o'clock  in  the  morning 
of  the  day  on  which  it  became  payable;  and  a  suit  immediately  commenced 
thereon,  was  held  prematurely  brought. 

The  doctrine  held  in  Massachusetts  has  been  adopted  in  some  of  the 
other  states.  Coleman  v.  Ewing,  4  N.  Hamp.,  241 ;  Wilson  v.  WiUi- 
man,  1  Nott  &  McCord,  440;  Dennie  v.  Walker,  7  N.  Hamp.,  199;  4 
Hamph.,  241. 

1  The  Cayuga  County  Bank  v.  Hunt,  2  Hill  R.,  685. 

*  Hopping  V.  Quin,  12  Wend. ,  517.  In  this  case  an  attorney  who  brought 
an  action  on  the  last  day  of  grace,  was  held  guilty  of  either  ignorance  or 
negligence;  and  that  he  could  not  recover  against  his  client  for  such  fruit- 
less services.  See  Hartley  v.  Case,  1  Carr.  &  P.,  555;  4  B.  &  C,  839;  6  D. 
&  XL,  505. 
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Bonable  hour  on  the  day  when  the  bill  or  note  becomes 
627*  payable ;  but  *the  demand  does  not  give  or  perfect  the 
holder  8  right  of  action  against  either  the  maker  of  a  note 
or  the  acceptor  of  a  bill  of  excliange/ 

Ii\  respect  to  bills  and  notes  drawn  payable  at  a  bank,  the 
engat^nient  of  the  parties  is  that  payment  shall  be  made  during 
the  usual  hours  of  business,  or  banking  liours,  on  the  day  when 
the  same  become  payable ;'  but  if  an  officer  or  agent  of  the 
bank  be  found  there  to  receive  or  refuse  payment  at  a  later 
hour  in  the  day,  the  presentment  will  be  sufficient,  as  we 
Ijave  seen,  to  charge  the  indorsers,  and  there  is  no  reason 
for  saying  that  a  payment  so  made  will  not  discharge  tlie 
contract." 

According  to  the  law  as  laid  down  in  this  state  and  followed 
in  many  others,  "  the  demand  upon  the  maker  should  be  made 
on  the  third  day  of  grace,  and  within  a  rcaj-.onable  time  before 
the  expiration  of  the  day  ;*  and  if  he  then  refuses  payment,  the 
holder  has  done  all  that  is  incnnjbent  upon  him  to  do,  and  may 
treat  it  as  a  dishonored  bill,  so  far  as  immediately  to  give  notice 
to  the  indorser  ;  but  still  I  apprehend  the  maker  has  the  wl)ole 
of  the  day  to  pay  in,  if  he  thinks  proper  to  seek  the  holder. 
It  is  undoubtedly  tnie  in  relation  to  other  contracts,  that  the 
party  has  nntil  the  last  instant  of  the  day  to  make  payment ; 
and  I  perceive  no  reason  for  making  negotiable  paper  an  ex- 
ception to  the  general  rule.' 


5J» 


§  718.     The  parties  to  a  note  or  bill  may,  if  they  choose, 
draw  the  instrument  without  grace  ;   and  if  the  intention  ap- 
pear on  the  face  of  the  bill  not  to  allow  any  days   of 
528*  grace,  it  will  ^become  due  and  payable  like  any  otlicr 

'  Randolph  v.  Cook,  2  Port.,  286;  6  Watts  &  Serg..  179;  2  Miles,  a53; 
but  see  Coleman  v.  Ewing,  4  Humph.,  241. 

*  Church  V.  Clark,  21  Pick. ,  310.  In  this  case  the  action  was  commenced 
at  one  minute  past  twelve  o'clock  on  the  morning  of  the  third  day  of  grace, 
and  it  was  held  that  no  demand  could  be  made  until  the  proper  hours  of 
business  had  commenced.  Where  a  note  is  made  payable  at  a  bank  the 
contract  is  that  the  note  shall  be  paid  at  some  time  during  the  usual  hours 
of  business  at  the  bank. 

» Flint  V.  Rogers,  15  Maine  R.,  67;  17  K  Y.  Rep.,  46;  Salt  Springs  Nat 
Bk.  V.  Burton,  58  N.  Y.,  430. 

*  2  Caines,  244;  12  John.  R,  424;  4  Gray,  453. 

'  These  sentences  are  quoted  from  the  opinion  of  the  court  in  Osborne 
V.  Moncure,  3  Wend.,  170;  3  Bos.  &  Pull..  602;  4  Term  R.,  170;  see  Hume 
V.  People,  8  East,  168;  and  Poole  t.  Tumbridge,  2  Mees.  &  Wels.,  223. 
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contract'  But  a  note  payable  on  a  particular  day,  with- 
out defalcation,  is  entitled  to  the  usual  doys  of  grace;'  and 
where  days  of  grace  arc  allowed,  the  indorser  has  a  right  to 
iosist  upon  them  to  the  same  extent  as  the  maker.*  Where  a 
note  is  payable  in  installments,  the  prtsentment  must  be  made 
as  each  installment  becomes  due.* 

§  719.  We  have  already  seen  that  bills  and  notes  should 
be  presented  for  payment  at  a  reasonable  hour  of  the  day  ;* 
that  when  payable  at  a  bank  they  should  be  presented  before 
the  hour  of  closing  business  of  that  kind  for  the  day ;  for  if 
the  holder  goes  to  the  bank  after  business  hours  and  finds  it 
closed,  or  no  one  there  authorized  to  answer  the  demand,  he 
can  make  no  valid  demand  ;*  and  that  when  payable  at  the 
eonnting-roora,  oflSce  or  store  of  the  maker  or  acceptor,  they 
sliould  be  presented  there  within  the  usual  hours  of  business.* 
When  payable  at  large,  a  presentment  may,  as  we  have  said, 
be  make  at  any  reasonable  time  during  the  day  or  evening  up 
to  the  usual  hours  of  rest.  What  is  a  reasonable  hour  depends 
upon  the  circumstances  of  the  particular  case,'  and  it  seems 
presentment  at  any  horr  will  not  be  deemed  unreasonable  if 
any  person  competent  to  answer  be  found  there  who  gives  an 
answer  refusing  to  pay,"  and  though  the  holder  is  bound  to 
respect  the  custom  of  business  established  in  a  particular  place, 
requiring  a  presentment  within  certain  limited  hours,  a  pre- 
sentment at  a  later  hour  will  be  good  if  made  to  the  proper 
person,  without  any  objection  being  taken  at  the  time  to  the 


*  Eenner  v.  Their  creditors,  20  Martin  (Louis.),  86. 

*  McDonald  v.  Lee,  1:3  Louis.,  435. 

'Cent ml  Bank  v.  Allen,  IG  Maine,  41.  As  the  drawer  of  a  bill,  for 
many  purposes,  stands  in  the  attitude  of  a  first  indorser,  he  also  has  a  right 
to  claim  the  usual  da3^8  of  grace.  In  order  to  charge  him,  the  presentment 
for  payment  must  be  made  on  the  third  day  of  grace.  Pratt  v.  Eads,  1 
Blackford,  81. 

*  Oridge  V.  Sherborne,  11  M.  &  W.,  874. 

» 12  John.  R.,  424;  2  Caines,  244;  1  HUl  R.,  635;  2  Sand.,  166. 

« Parker  V.  Gordon,  7  East,  385;  17  John.  R.,  248;  7  How.  Miss.,  397; 
2  Smedes  &  Marsh.,  227;  Salt  Springs  Nat.  Bk.  v.  Burton,  68  N.  Y., 
4S2. 

'  9  Shep.,  244;  Lunt  v.  Adams,  17  Mo.,  230. 

*  Salt  Springs  Nat.  B*k  v.  Burton,  58  N.  Y.,  432;  Wilkins  v.  Jadis,  2  B. 
&  Ad.,  188. 

*  Gamett  v.  Woodcock,  1  Stark.,  475;  Henry  v.  Lee,  2  Chitty  R.,  125. 
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lateness  of  the  demand."  A  few  instances  may  illustrate  the 
rule :  a  presentment  at  the  bank  will  be  sufficient  though  made 
after  business  hours,  provided  an  officer  or  agent  is  found  there 
to  answer  the  demand  ;'  but  it  seems  in  such  case  that,  if  the 
maker  has  been  prepared  to  pay  at  any  time  during  banking 
hours,  but  withdraws  his  funds  at  the  close  of  the  bank  in  con- 
sequence of  the  non-presentment  of  the  note,  the  indorser 
should  be  discharged,*  and  a  presentment  to  the  maker  or  ac- 
ceptor at  his  residence  at  eight  or  nine  o'clock  in  the 
529*  evening  has  been  held  *8ufficient,*  while  a  presentment  a 
few  minutes  before  twelve  o'clock  at  night  has  been  held 
unavailing,  unless  it  appear  from  the  answer  of  the  maker 
that  he,  in  fact,  waives  any  objection  on  account  of  the  lateness 
of  the  hour.*  A  presentment  a  few  minutes  past  twelve  o'clock 
in  the  morning  of  the  third  day  of  grace  was  in  one  case  pro- 
nounced a  nullity  ;*  and  a  presentment  at  eight  in  the  morning 
has  been  declared  premature/  Where  a  note  is  payable  at  bank 
without  naming  a  particular  bank,  the  time  for  presentment 

*  15  Maine,  67;  The  Bank  v.  Homer,  7  How.  Miss.,  448;  Dana  v.  Saw- 
yer, 22  Maine,  244;  Nelson  v.  Folterall,  7  Leigh,  194;  Cayuga  Co.  B'k  v. 
Hunt,  2  Hill,  635. 

A  presentment  to  the  maker  in  August,  at  nine  o'clock  in  the  evening, 
even  after  ho  has  retired,  is  sufficient  to  charge  the  indorser.  Famswortli  v. 
Allen,  4  Gray,  458. 

«  Bk.  of  Syracuse  v.  Hollister,  17  N.  Y.,  46;  Salt  Springs  Nat  Bk.  v. 
Burton,  58  N.  Y.,  438;  Shepherd  v.  Chamberlain,  8  Gray,  225;  Allen  v. 
Avery,  47  Me.,  287;  Flint  v.  Rogers,  15  Maine,  67;  17  John.  R,  248;  7 
How.  Miss.,  448.  If  there  be  a  custom  or  usage  of  the  bank  it  must  be 
followed.    5  How.  Miss.,  897;  6  Maule  &  S.,  44. 

If  presented  after  business  hours,  it  must  appear  that  it  was  presented 
to  a  person  having  authority  to  pay.  8  E.  D.  Smith,  48.  If  the  note  be 
I>ayable  at  a  particular  bank,  and  the  makers  have  no  funds  there  on  the 
day  it  becomes  due,  it  is  a  sufficient  demand  of  payment  to  charge  the  in- 
dorser, if  the  teller  of  the  bank,  a  notary,  whose  duty  it  would  be  (having 
funds)  to  pay  the  note  on  presentment,  takes  it  to  the  door  of  the  bank,  it 
being,  closed,  at  six  id  the  afternoon,  and  demands  payment  of  himself. 
Bank  of  Syracuse  v.  Hollister,  17  N.  Y.  Rep.,  46;  see,  also,  Sherer  v.  Eas- 
ton  Bank,  83  Penn.  State,  184. 

»  Salt  Springs  Nat.  Bk.  v.  Burton,  68  N.  Y.,  484 

*  Barclay  v.  Bailey,  2  Campb.,  527;  Triggs  v.  Newman,  10  Moore,  249; 
1  Car.  &  P.,  631.  The  same  rule  was  held  where  a  presentment  was  made 
at  the  house  of  the  acceptor  of  a  bill,  which  was  shut  up,  at  eight  o'clock 
in  the  evening.  Wilkins  v.  Jadis,  2  Bam.  &  Adol.,  188;  and  at  nine,  4 
Gray.  453. 

*  Dana  v.  Sawyer,  22  Maine,  244 

*  21  Rck.,  810,  already  cited. 

V  Lunt  V.  Adams,  17  Maine,  280. 
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will  be  determined  by  the  usual  banking  hours  of  the  various 
banks  in  the  place.' 

§  720.  As  we  have  already  stated  in  passing,  Sundays  and 
holidays  are  to  be  counted  in  computing  the  time  during  which 
bills  and  notes  have  to  run,  except  when  the  third  day  of  grace 
falls  on  one  of  these  days.*  In  that  event  at  common  law,  the 
bill  or  note  becomes  payable  on  the  second  day  of  grace ;  and 
where  a  Sunday  and  a  holiday  come  together,  one  after  the 
other,  and  the  third  day  of  grace  would  fall  on  the  last  of  the 
two  days,  the  note  or  bill  is  payable  on  the  first  day  of  grace.* 
But  by  the  statute  in  New  York,  a  bill  of  exchange,  promissory 
note  or  check,  with  or  without  grace,  which  becomes  due  and 
payable  on  any  legal  holiday  or  on  any  Monday  kept  as  such, 
is  made  due  and  payable  the  next  preceding  business  day/ 
Mr.  Justice  Stobt  maintains  that  respect  must  also  be  paid  to 
the  rcUgious  opinions  and  usages  of  the  particular  sect  to  which 
the  maker  or  acceptor  belongs,  in  determining  when  a  bill  or 
note  becomes  payable.*  "A  case  may  occur  in  England  or 
America,  where  a  note  may  be  due  and  payable,  without  the 
allowance  of  any  of  the  three  days  of  grace.  Thus,  for  ex- 
ample, if  the  fii*st  day  of  grace  should  be  on  Saturday,  *and  *580 
Monday  should  be  Christmas  day,  and  the  maker  should 
be  a  Jew,  by  whose  religious  usages  abstinence  from  all  secular 
business  is  enjoined  on  Saturdays,  the  note  would  (it  is  pre- 
samed)  be  payable  on  Friday,  without  any  grace  whatsoever. 
For  the  Jew  maker  would  not  be  compelled  to  do  business  on 
Saturday ;  and  the  laws  and  usages  of  the  country  would  not 
justify  a  demand  on  Sunday  or  Cluistmas."  In  other  words, 
a  man  who  deliberately  draws  his  note  or  accepts  a  bill  in  such 
a  manner  that  it  matures  and  is  payable  on  a  day  when  his  re- 

^  Bank  of  U.  8.  v.  Carneal,  d  Pet.,  548;  Church  v.  Clark,  21  Pick., 
810. 

'Jackson  v.  Richards,  2  Caiues,  843;  12  John.  R,  823;  18  id.,  430;  8 
Wend.,  456;  4  Hill  R,  129.  The  reason  why,  when  a  note  falls  due  and 
payable  on  Sunday,  that  being  the  last  day  of  grace,  it  is  demandable  on 
Saturday,  is  now  rather  historical  than  satisfactory.  When  the  aUowance 
of  dap  of  grace  were  an  indulgence,  it  was  reasonable  that  the  holder 
should  be  iit  liberty  to  anticipate  the  usual  time  of  payment  in  such  cases. 
Btory  on  Kotes,  §  223.    See  reasoning  in  Salter  v.  Burt,  20  Wend.,  205. 

» 2  Hin  R,  587;  4  Wend.,  566;  4  Hill  R,  120;  8  Pick.  R.,  1;  20  Maine 
R,  264;  1  Met.,  47;  6  Wheat.,  103;  2  McCord,  436. 

*  Sess.  Laws,  1875,  chap.  27. 

» Story  on  Notes,  §  222;  Story  on  Bills,  §  340. 
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ligion  forbids  him  to  fulfill  bis  promise,  bas  a  right  to  inter- 
pose bis  religious  scruples  as  an  answer  to  bis  engagement,  and 
is  entitled  to  demand  of  the  whole  commercial  community  that 
they  be  on  their  guard  in  taking  his  notes  or  acceptailces  so 
drawn,  at  the  peril  of  losing  all  recourse  to  the  other  parties  ? 
If  this  were  law,  it  would  require  of  the  bolder  to  use  diligence 
to  ascertain  whether  the  maker  of  a  note,  or  the  acceptor  of  a 
bill,  be  a  Jew  or  a  seventh  day  Baptist,  for  the  purpose  of  as- 
certaining on  what  day  payment  of  them  should  be  demanded 
— a  burden  nowhere  recognized  as  resting  upon  him,  and  one 
that  would  prove  a  serious  clog  upon  the  negotiability  of  the 
instrument.  It  would  be  wrong  to  compel  such  a  person,  at 
the  risk  of  great  loss,  to  do  an  unconscientious  act ;'  but  it 
would  be  no  more  than  reasonable  to  require  liim  to  make  his  en- 
gagements so  as  not  to  mislead  others,  or  compel  them  to  search 
out  and  make  sure  of  his  faith — a  matter  which  we  saw  just 
now  puzzling  a  whole  nation  to  determine,  in  respect  to  a 
man  conspicuous  enough  to  become  a  prominent  candidate  for 
the  presidency.' 

The  only  reported  case  cited  by  Mr.  Justice  Stoby  as  au- 
thority for  the  statement  made  by  him  is  a  nisi  prius  decision 
by  Lord  Ellenborougii  ;  and  that  clearly  does  not  support  the 
doctrine  he  lays  down.'  There  the  holder  of  the  bill  and 
531*  the  plaintiff  *in  the  action  was  a  Jew  ;  and  the  bill  hav- 
ing been  placed  in  the  hands  of  his  bankers  for  collection, 
was  dishonored  on  Saturday  the  sixth  of  October,  and  notice 
of  the  dishonor  was  sent  to  him  on  Monday  the  eighth ;  but 
that  day  being  the  greatest  of  Jewish  festivals,  during  which 
it  is  unlawful  for  persons  of  that  persuasion  to  attend  to  any 
sort  of  business,  and  his  counting-house  being  shut  so  that  the 
notice  could  not  be  comnmnicated  to  him  till  after  the  post 
had  been  dispatched,  he  was  excused  for  not  yiving  notice  of 
the  dishonor  in  the  usual  time.  There  is  manifestly  a  wide 
difference  between  this  decision  and  a  rule  that  would  require 
the  holder  of  a  promissory  note  to  make  uiquisition  into  the 


»  The  statute  of  1839,  1  R..S.,  850,  3d  ed.,  did  not  allow  process  to  be 
served  upon  persons  on  Saturday  who  keep  that  day  as  a  divinely  appointed 
S:ibbath.  and  oxcuscd  them  from  performing  military  duty  on  that  day;  but 
has  been  repealed  or  replaced  by  another  act.  Laws  1847,  chap.  S49,  §§  1 
&  3:  2  R  S..  Banks*  5th  ed..  936. 

*  See  the  campaign  papers  of  1856. 

*  Lindo  V.  Unsworth,  2  Campbell,  602. 
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religions  opinions  and  nsages  of  the  maker,  in  order  to  fix  the 
time  when  payment  should  be  demanded.* 

"  At  common  law,  if  the  day  on  which  the  bill  would  other- 
wise be  due  falls  on  a  Sunday,  or  on  a  great  holiday,  as  Christ- 
mas day,  the  bill  falls  duo  on  the  day  before,  and  where  a  third 
day  of  grace  falls  on  a  Sunday,  the  bill  must  be  presented  on 
Saturday,  the  second  day  of  grace.'"  This  is  the  rule  laid  down 
bj  an  eminent  writer ;  and  the  ground  on  which  it  rests  is  this, 
that  sach  a  day  is,  either  by  law  or  by  general  or  universal  cus- 
tom, not  a  day  of  business.*  The  fourth  of  July  in  all  the 
states,  and  thanksgiving  day  in  most  of  them,  is  of  this  charac^ 
ter ;  but  it  deserves  to  be  mentioned  that  Good  Friday,  and 
solemn  fast  days  in  England  proclaimed  by  his  majesty,  are  in- 
cluded among  the  holidays  by  virtue  of  statutory  enactments ; 
thus  showing  that  the  usages  of  even  the  great  body  of  the 
English  people  to  keep  these  days  as  sacred  time,  were  not 
thought  sufficient  of  themselves  to  mark  them  as  holidays  in 
the  calendar  of  commercial  law.* 

*So  in  most  of  the  states.    The  statute  declares  what  *632 
days  are  to  be  counted  out  of  the  calendar  of  business 
time :  and  the  inference  is  that  on  all  other  days  every  man 
may  be  i*easonably  required  to  meet  his  engagements/ 

§  721.  Paymentj  hy  whom, — The  maker  of  a  promissory 
note  and  the  acceptor  of  a  draft  or  bill  of  exchange,  being  the 
parties  primarily  liable,  are  bound  to  pay  the  bill  or  note  at  its 
maturity ;  and  hence  the  payment  of  a  note  by  the  maker,  or 
the  payment  of  a  bill  by  the  acceptor,  when  properly  made,  dis- 
charges the  drawer  and  indorsers  thereon,  and  cancels  or  puts 
a:i  end  to  the  security  as  an  existing  obligation.*  We  shall  see 
as  we  proceed  what  precautions  are  necessary  to  be  taken,  pre- 
liminary to  the  payment  of  negotiable  notes  and  bills. 


^  There  is  good  sense  ia  requiring  every  man  to  take  notice  of  public 
and  well-known  days  of  rest;  but  there  does  not  seem  to  be  any  good  reason 
for  requiring  the  holder  of  a  note  to  inquire  into  the  exceptional  and  pecu- 
liar opinions  of  the  maker  to  ascertain  when  he  should  demand  payment 
and  ireat  the  same  as  dishonored. 

« Chilty  on  Bills,  377,  878. 

»4Wend„6C7. 

^39  and  40  Geo.  III.,  c.  42,  §  1;  7  and  8  Qeo.  IV.,  c.  15,  §  2. 

*  See  Scss.  Laws  1875,  chap.  27. 

*  Suydam  v.  Westfall,  2  Denio,  205,  and  opinions  given  in  the  case; 
Eastman  t.  Plumer,  82  N.  H.,  238. 
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§  722.  When  a  bill  is  accepted  for  the  accoinmodatibn  of 
the  drawer  and  paid  by  the  acceptor,  a  contract  is  raised  or  im- 
plied on  the  part  of  the  drawer  to  indemnify  the  acceptor,  or 
refund  to  him  the  amount  so  paid  with  such  damages  as  he  may 
have  sustained  in  the  transaction.'  But  though  an  action  may 
be  maintained  on  this  implied  contract,  it  cannot  be  based  upon 
the  bill  itself;  for  as  a  security,  it  has  answered  the  pur- 
pose for  which  it  was  drawn,  and  has  been  canceled.' 
533*  *Having  been  paid,  it  remains  in  the  hands  of  the  ac- 
ceptor as  a  voucher,  to  be  used  by  him  in  his  settlement 
with  the  drawer,  or  as  an  item  of  evidence  in  an  action  brought 
for  the  recovery  of  the  money  paid.*  And  the  maker  of  a  note 
or  acceptor  of  a  bill  has  a  right  to  have  the  instrument  surren- 
dered on  payment  being  made.*  And  in  case  of  a  refusal  may 
bring  an  action  for  ite  conversion,*  and  there  can  be  no  re- 
covery against  the  maker  of  a  note  which  is  in  the  hands  of  a 
party  other  than  the  plaintiff  who  claims  title  thereto.*  The 
mere  possession  of  the  instrument  by  the  maker  or  acceptor 
will  be  prima  facie  evidence  of  its  payment.*  But  such  pre- 
sumption may  be  rebutted.* 

§  723.  The  same  principles  apply  to  the  case  of  a  promis- 
sory note  made  for  the  accommodation  of  the  payee,  or  of  some 
other  person  to  whom  it  is  delivered  for  negotiation.*  In  sub- 
stance the  maker  lends  his  credit,  in  the  form  of  a  negotiable 
note,  and  the  borrower  undertakes  to  indemnify  the  maker 
against  any  loss  or  damages  to  which  he  may  be  subjected  in 
consequence  of  the  loan ;  for  the  relation  of  the  parties  towards 


1  Baker  v.  Martin,  8  Barb.,  634 

«  Griffith  V.  Reed,  21  Wend.,  503;  Wing  v.  Teriy,  6  Hill  R,  160;  Suy- 
dam  V.  Westfall,  2  Denio,  205,  overrules  the  two  former  cases  in  one  respect, 
but  not  on  the  point  stated  in  the  text. 

'Bank  of  Yergennes  v.  Cameron,  7  Barb.,  143,  and  cases  above 
cited. 

•  Crandall  v.  Schoeppel,  1  Hun,  658;  Davis  v.  Miller,  14  Grat.,  1;  Otis- 
fleld  V.  Mayberry,  68  Me.,  197. 

•  Neal  V.  Hanson,  60  Me.,  84;  Spencer  v.  Dearth,  48  Vt.,  98;  Stone  y. 
Clough,  41  N.  H.,  290. 

•  Crandall  v.  Schoeppel,  1  Hun,  557r  Van  Alstyne  v.  Commercial  B'k,  4 
Abb.  Dec.,  449;  S.  C,  7  Tr.  App.,  241. 

'  Dugan  V.  U^  8.,  8  Wheat.,  172;  Bond  v.  Storrs,  18  Conn.,  412. 

•  Fellows  V.  Kress,  6  Blackf.,  536. 

•  8  John.  Cas.,  5;  1  Wils.,  86;  8  Term  R.,  182;  8  Campb.,  101;  2  Wheat, 
886. 

64 


Pathbht.  533 

each  other  is  esflentiallj  the  same  as  it  is  where  one  person  lends 
to  another  an  article  of  tangible  property.  Nevertheless,  a  pay- 
ment of  the  note  by  the  maker  extingnishes  the  obligation 
created  by  the  instrument,  which  is  simply  an  undertaking  to 
pay  a  certain  sum  of  money  to  the  legal  holder  of  the  note 
when  it  falls  due.  So  that  when  the  note  is  paid  and  taken  up 
by  the  maker,  it  ceases  to  be  obligatory  upon  any  of  the  par- 
ties; it  has  performed  its  office,  and  is  no  better  than  a  piece  of 
blank  paper,  except  as  the  memorial  of  a  part  of  the  trans- 
action/ And  although  it  be  re-issued  by  the  party  paying  and 
come  into  the  hands  of  a  honafide  holder  for  value,  the  indorser 
would  not  be  liable  thereon,  as  the  taking  of  the  note  after  it 
became  due  would  allow  the  introduction  of  the  defense  of 
payment  on  behalf  <>f  the  indorsers  as  sureties.'  But  when  an 
indorser  takes  up  a  bill  and  re-issues  it,  it  will  be  valid  against 
all  the  prior  parties  thereto.*  In  the  case  of  a  bill  which  is  ac- 
cepted for  the  accommodation  of  the  drawer,  the  drawer  being 
the  party  ultimately  liable  to  pay,  if  he  take  up  the  instrument 
it  operates  as  an  extinguishment  thereof,  and  cannot  be  again 
negotiated  so  as  to  bind  the  other  parties  thereto  ;*  but  bills  and 
notes  may  be  negotiated  after  payment  and  will  be  valid  obli- 
gations against  the  parties  affecting  such  negotiation ;  such  trans- 
action is  in  eifect  a  new  malyng.* 

§  724.  In  like  manner  a  person  who  signs  a  note  as  surety 
for  another  and  is  subsequently  compeUcd  to  pay  the  same,  has 
a  right  of  action  against  his  principal  to  recover  the  money  so 
paid ;  and  though  he  is  entitled  to  be  put  in  the  place  of  the 
creditor,  or  subrogated  to  all  the  rights  and  means  which  he 
possessed,  to  enforce  payment  against  the  principal  debtor,  his 
proper  form  of  action  is  for  money  paid.*    The  terms  of  the 


'  21  Wend.  R,  505;  Eastman  v.  Plumer,  82  N.  H.,  288. 

*Qardner  ▼.  Maynard,  7  Allen,  456;   Gordon  v.  Wansey,  21  CaL, 

77. 

*  St  John  ▼.  Roberts,  81  N.  Y.,  441;  French  v.  Jarvls,  29  Conn.,  848; 
Montgomery  R  R  Co.  v.  Trebles,  44  Ala.,  258;  and  see  Fenn  y.  Dugdale, 
40  Mo.,  63. 

*  Jones  y.  Broadhurst,  9  G.  B.,  178;  Gardner  y.  Maynard,  7  Allen, 
456. 

*  Habbard  v.  Jackson,  4  Bing.,  890;  Guild  y.  Eagen,  17  Mass.,  615. 
'Claaon  y.  Morris,  10  John.  R,  525;  Powell  y.  Smith,  8  id.,  240;  5 

Wend..  85.  If  the  surety  satisfies  the  debt  of  his  principal  by  the  payment 
(tf  a  part  of  the  demand,  hA  can  recover  as  surety  only  the  amount  paid. 
Bonney  v.  Seely,  2  Wend.,  481. 
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note  itself  ai'e  satisfied  by  its  payment,  while  the  contract  be- 
tween the  principal  and  his  surety  is  rarely  expressed  in  words 

on  the  note :  and  the  contract  between  the  surety  and 
534*  payee  named  in  the  note  is  the  same  as  that  between  *the 

principal  maker  and  the  payee.*  Payment  of  the  note  by 
the  principal  maker;  of  course  discharges  the  surety;  but  a 
payment  of  the  note  by  the  surety,  while  it  cancels  the  note, 
raises  an  implied  contract  on  the  part  of  the  principal  debtor 
to  repay  the  same  to  the  surety.* 

§  725.  Consequently  an  agreement  to  "  retire"  a  bill,  is  to 
be  construed  with  reference  to  the  circumstances  of  the  case. 
To  use  the  language  of  Jervis,  C.  J.,  "  the  word  is  susceptible 
of  various  meanings,  according  as  it  applies  in  various  circum- 
stances. If  the  acceptor  retires  a  bill,  he  takes  it  out  of  circu- 
lation— then  the  bill  is  paid ;  but  if  an  indorser  retires  it,  he 
only  withdraws  it  from  circulation  as  far  as  he  himself  is  con- 
cerned, and  may  hold  the  bill  with  the  same  I'emedies  as  he 
would  have  had  had  he  been  called  upon  in  due  course,  and 
paid  the  amount  to  his  immediate  indoi*see.  This  is  tlie  ordi- 
nary meaning  of  the  word ;  and  we  think  it  was  used  in  that 
sense  in  the  letter  in  question."* 

Where  a  note  is  surrendered  by  mistake,  it  being  supposed 
that  the  whole  amount  thereof  was  paid,  when  in  fact  only  a 
part  has  been  received,  the  balance  may  be  sued  for  and  re- 
covered.*    But  in  order  to  entitle  the  plaintiff  to  such  recovery, 


» Pain  V.  Packard.  13  John.  R.  174;  King  v.  Baldwin,  17  id.,  384;  10 
Wend.,  162;  13  id.,  375,  401;  Butler  v.  Rawson,  1  Denio,  105.  This  latter 
case  shows  that  it  is  necessary  to  declare  against  a  person  who  signs  a  note 
as  surety  specially;  see  note  next  below. 

*  Byles  on  Bills,  193;  Jennings  v.  Shrive,  5  Blackford,  37.  As  between 
the  makers  of  a  note  and  the  payee  or  holder,  the  makers  are  all  principals, 
though  one  of  them  signs  as  •* security.*'  Sisson  v.  Barrett,  0  Barb.  R,  199; 
2  Comst.  R,  406.  As  between  themselves,  the  relation  of  the  parties  may  be 
proved.  Robinson  v.  Lyle,  10  Barb.  R.,  512. 

'  Elsom  v.  Denny,  25  £ng.  Law  and  Eq.  R,  428.  The  agreement  in 
question  was  as  follows:  ''In  consideration  of  your  accepting  our  bill  on 
you  for  472/.  10«.,  due  7tli  of  October,  we  hereby  engage  to  provide  the 
funds  for  this  bill  on  or  before  that  jday,  and  also  to  put  you  in  cash  to  re- 
tire our  bill  on  Denny  &  Co.,  for  477/.  10«.,  due  the  20th  inst.,  on  or  before 
that  date."  Evidence  was  given  in  the  case  as  to  tlie  meaning  of  the  word 
retire,  but  the  witnesses  did  not  agree  with  each  other  as  to  its  meaning. 

«  Banks  v.  Marshall,  23  Cal.,  223. 
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he  must  Bhow  fraud,  illegality  or  mistake  in  the  transaction 
that  resulted  in  the  surrender.' 

§  726.  It  was  at  one  time  held  in  this  state,  that  where  a 
draft  is  drawn  by  one  person  as  principal  and  another  person 
signs  his  name  under  that  of  the  drawer  as  surety,  the  under- 
taking of  the  latter  is  with  the  payee  or  subsequent  holder, 
that  the  bill  shall  be  accepted  and  paid  ;  but  that  he  incurs  no 
obligation  whatever  to  the  drawees  of  the  bill,  who  accept  and 
pay  it  as  accommodation  paper.'  But  the  doctrine  has 
been  since  *overruled,  on  the  ground  that  all  the  parties  *535 
sigoiog  a  draft  not  drawn  upon  funds,  are  responsible 
as  for  money  paid  at  their  request*  Perhaps  there  is  a  rea- 
sonable distinction  between  the  former  cases  and  the  latter,  in 
which  the  party  signing  as  such  did  not  add  to  his  signature 
the  word  surety.*  In  either  case,  however,  payment  of  the  bill 
diftcharges  the  obligation  created  by  the  terms  of  the  contract. 

§  727.  Payment  of  a  bill  or  note  by  an  indorser  is  a  satis- 
faction of  it  only  in  respect  to  subsequent  indorsers ;  for  a  bill 
is  not  discharged  and  finally  extinguished  until  paid  by  or  on 
behalf  of  the  acceptor;  nor  a  note  until  paid  by  or  on  behalf 


1  Kent  v.  Reynolds,  8  Hun,  55D;  Beach  v.  Endreas,  51  Barb.,  670. 

•  Griffith  V.  Reed,  21  Wend.,  502;  4  Hill.  211;  6  HUl.  160. 

« Saydain  v.  Wcstfall,  4  Hill  R.,  211;  and  8.  C,  2  Denio,  205. 

Where  a  draft  drawu  by  L,  B.  G.,  was  also  signed  J,  G,,  Bureiy,  G,  TT., 
9^Tety  for  the  above  surety,  and  accepted  for  the  accommodation  of  the 
drawer,  it  was  held  that  both  the  suieties  were  tUike  liable  thereon  to  the 
accommodation  acceptors,  but  that  as  between  the  sureties  J.  G.  was  liable 
to  Q.  W.  for  the  whole  amount  of  the  draft,  paid  by  him,  although  the 
latter  did  not  sign  at  the  request  of  the  former;  Wright  v.  Garlinghouse, 
27  Barb..  474;  see  also  Cutler  v.  Emery,  87  N.  H.,  567;  that  the  surety 
drawer  is  liable  to  the  accommodation  acceptor;  see,  also,  Dlckerson  v. 
Turner,  15  Ind.,  4. 

^See  the  prevailing  opinion  of  Senator  Bockeb,  2  Denio,  210,  211; 
Story  on  Bills.  §  420;  Strong  v.  Poster,  83  Eng.  Law  and  Eq.  R,  282. 
One  who  signs  with  another  owing  a  debt,  a  joint  and  several  promissory 
note  for  the  same,  is  not  to  be  treated  as  a  surety;  the  question  whether  a 
party  is  to  be  considered  as  principal  or  surety  is  to  be  ascertained  by  the 
terms  of  the  instrument  itself,  witliout  the  aid  of  extraneous  evidence. 
"  Tiie  man  who  takes  an  accommodation  bill,  linowing  that  it  is  an  accom- 
DUMiation  bill,  takes  it  meaning  to  have  two  principals  to  look  to  for  the 
payment;  and  he  who  puts  his  name  to  an  accommodation  bill  does  so  in- 
tending to  become  a  principal  debtor.'*  Decided  in  1855.  See  Pooley  v. 
Harridaue,7£.  &B.,  481. 
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of  the  maker.'  For  this  reason,  when  an  indorser  take  up  a 
dishonored  note  or  bill,  he  is  at  liberty  to  put  it  again  in  circula- 
tion ;'  whereas  payment  by  the  maker  of  a  note  or  the  ac- 
ceptor of  a  bill  di^H^barges  it,  so  that  it  is  no  longer  negotia- 
ble.' 

The  personal  representative  of  an  indorser,  it  is  said,  can 
only  pay  the  note  or  bill ;  the  policy  of  the  law,  forbidding  spec- 
ulation for  his  own  benefit  with  the  subject  of  his  trust,  pre- 
vents a  purchase  by  him.* 

§  728.  One  who  voluntarily  and  officiously  pays  the  debt 
of  another,  without  any  request  or  authority  to  do  so  from  the 
debtor,  cannot  recover  from  him  the  sum  paid.*  But  where  a 
stranger  pays  the  amount  of  a  bill  of  exchange  to  the  bankers 
at  whose  house  the  bill  is  by  the  acceptance  made  payable,  and 
obtains  the  bill,  the  acceptors  are  not  discharged ;  so  held 
where  the  person  with  whom  a  bill  was  left  for  collection 
536*  improperly  *procured  it  to  be  discounted  and  afterwards 
took  up  the  bill  in  order  that  he  might  return  it  to  the  true 
liolder."  The  distinction  here  is  between  a  purchase  and  a 
payment  of  the  bill,  made  on  behalf  of  the  acceptor. 

When  a  stranger  calls  upon  the  holder  of  a  note  that  is 
overdue,  inquires  for  the  note,  and  askis  the  holder  if  he  is 
willing  to  receive  the  money  upon  it,  and  pays  the  amount 
due,  declining  to  have  it  canceled,  and  takes  it  away  with  him, 
the  transaction  amounts  to  a  payment  and  not  a  sale  of  the  note. 
By  the  court,  Welles,  J. :  "  The  production  of  the  note  at  the 
trial  was  f^rima  fade  evidence  that  it  belonged  to  the  plaintiff, 
and  that  he  had  received  it  before  due,  in  the  r^ilar  course  of 
business.  But  this  presumption  is  fully  met  and  rebutted.  It 
remained  in  the  hands  of  Folger  and  Lewis,  who  had  purchased 
it  before  maturity,  until  after  it  was  dishonored,  and  until  Riley 
obtained  it  by  paying  what  was  due  upon  it,  as  before  stated, 
and  without  then  or  at  any  other  time  saying  a  word  about  its 

>  Bylcs  on  Bills,  174.  In  the  Pacific  Bank  v.  Mitchell,  il  was  held  thAt 
a  bunk  holding  a  hill  for  collectioD  docs  not,  by  passing  it  to  the  credit  of 
the  holder,  discharge  the  acceptor;  on  the  contrary,  that  the  hank  succeeds 
to  the  rights  of  the  holder. 

«  3  Wend.,  75;  1  Cowen  R,  887;  and  3  Comst.,  494. 

^  American  Bank  y.  Jenncss,  2  Met.,  288;  2  £ng.  Com.  Law  R.,  267. 

*  Burton  v.  Slaughter.  20  Grat.,  919. 

*  Jones  V.  Wilson,  3  John.  R.,  434;  8  id.,  436;  14  id.,  87. 

*  Deacon  v.  Stodhart,  2  Man.  &  Or.,  317. 
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pnrchase.  It  is  true  he  declined  having  it  canceled ;  but  that 
circamstance  was  not  enough,  in  my  judgment,  to  overcome 
the  presumption  arising  from  the  facts  proved,  that  it  was  paid 
and  extinguished.  It  does  not  prove  a  purchase,  and  unless  it 
was  purchased  by  Riley,  it  was  satisfied  by  the  payment."* 
So  where  a  party  takes  up  the  note  the  fact  that  he  was  really 
actiug  as  the  secret  agent  for  another  will  not  avail  to  cousti- 
tBte  his  principal  a  purchaser.* 

There  is  a  wide  difference  between  payment  and  a  sale ;  the 
former  extinguishes  the  bill  or  note,  the  latter  is  a  contract 
which  in  no  sense  extinguishes  the  obligation,  but  on  the  con- 
trary continues  it  in  circulation  as  a  valid  debt  against  all  the 
parties  thereto.  To  constitute  a  sale  there  must  be  a  clear  inten- 
tion on  the  one  part  to  buy  and  on  the  other  to  sell ;  neither  of 
these  standing  alone  will  operate  to  effect  a  sale.*  Where  the 
facts  are  in  dispute  the  question  whether  the  transaction  was  a 
payment  or  a  sale  is  for  th^  jary.* 

§  729.  After  a  foreign  bill  has  been  protested  for  non- 
payment, any  person  may  pay  it  (under  protest),  for  the  honor 
of  the  drawer  or  of  an  indorser ;  and  is  entitled  to  demand  re- 
payment not  only  from  the  person  for  whose  honor  he  made 

'  Burr  V.  Smith,  21  Barb.  Sup.  Ct.  R.,  262.  The  note  in  this  case  was 
negotiable,  being  payable  to  bearer.  Wliere  the  note  is  not  negotiable  the 
traoaf er mast  be  proved  in  the  first  instance;  the  presumption  arising  from 
po68ession  is  different,  Barrick  v.  Austin,  id.,  241.  The  possession  of  a  note 
negotiable  by  delivery  is  evidence  of  the  plaintiff^s  titk*,  notwithstanding  it 
appears  to  have  been  transferred  to  the  plaintiff  after  it  became  due.  Smith 
V.  Schanck,  18  Barb.  R.,  844.  Where  the  payee  of  a  note  payable  to  him 
or  order  transfers  without  indorsing  the  note,  the  person  to  whom  it  is 
transferred  takes  it  as  an  assignee,  bubject  to  all  the  equities.  Hedges  v. 
Sealy,  9Barb.  R.,  214. 

If  a  third  person  at  the  request  of  the  indorsers  of  a  no!e  lying  in  a  bank 
under  protest,  takes  it  up,  paying  the  amount  due  thereon,  to  hold  as  a  se- 
curity for  the  amount,  it  is  valid  in  the  hands  of  such  third  person  so  taking 
it  Tip,  and  the  indorsers  are  estopped  from  denying  tbe  right  of  the  bank,  a 
collecting  agent,  to  transfer  it.  Hartshorn  v.  Brace,  25  Barb.,  126.  And 
an  indorser  who  takes  up  by  paying  dishonored  paper,  becomes  the  holder 
&s  against  prior  parties;  French  v.  Jarvis,  29  Conn.,  347;  and  may  transfer 
it  or  put  it  into  circulation ;  it  is  paid  only  as  to  subsequent  indorsers : 
Davis  V.  Miller,  14aratt.  (Va.),  1. 

*Lancey  v.  Qark,  64  N.   Y..  200;  Eastman  v.   Plumer,  82  K  H„  * 
238. 

*Lancey  v.  Clark,  mpra;  8.  C,  3  Hun,  676;  Eastman  v.  Plumer,  32  N. 
H.,  238. 

*  Dougherty  v.  Dceney,  45  la.,  448. 
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the  payment,  but  from  all  other  parties  who  are  liable  to 
537*  that  *person.'    With  this  exedJt)tion  to  the  general  rule, 

there  is  no  reason  why  an  officious  payment  and  satisfac- 
tion of  a  bill  or  note  should  not  he  held  to  cancel  the  security ;" 
payment  under  protest  cannot  be  made  of  a  promissory  note.* 

§  730.  To  whom.  In  the  next  place,  to  whom  should  the 
payment  of  bills  and  negotiable  notes  be  made  ?  The  answer 
is,  payment  should  be  niade  to  the  holder  and  real  proprietor 
of  the  bill,  or  to  some  pereon  authorized  by  him  to  receive  the 
same  '*  it  should  be  made  to  the  party  having  the  title  and 
possession  of  the  instrument*  But  the  mere  possession  of  a 
promissory  note  by  an  assumed  agent,  payable  to  the  order  of 
the  payee  and  not  indorsed  by  him,  is  not  alone  sufficient  evi- 
dence of  his  authority  to  authorize  a  payment  thereof  to  him.* 
If  drawn  payable  to  bearer,  or  indorsed  in  blank  so  that  the 
title  passes  by  the  simple  act  of  delivery,  possession  alone  is 
presumptive  evidence  of  title  and  a  sufficient  authority  to  de- 
mand and  receive  payment.'  For  whenever  the  person  present- 
ing the  note  or  bill  has  the  right  to  demand  payment,  the 
maker  or  acceptor  must,  of  course,  be  authorized  to  pay.  On 
tliis  account,  as  we  have  seen,  the  bill  or  note  should  be  actu- 


» 18  John.  R ,  822 ;  Bayley  on  Bills,  ch.  8,  §  1. 

'  Louisiana  Bank  v.  Roberts,  4  Miller  (Louis.),  630  ;  arUe,  489,  et 
seq. 

»  Smith  V  Sawyer,  65  Me.,  141. 

*  Fa^enc   v.  Bennett,  11    East,  40  ;  Yates  v.  Frecklington,  DougL, 

628. 

5  Canal  Bank  v.  Bank  of  Albany,  1  Hill  R.,  287;  Morgan  v.  The  Bank 
of  the  State  of  New  York,  1  Kcrnan,  404.  In  this  case  the  defendant  was 
sued  for  money  deposited  in  its  bank,  and  it  appeared  that  tbey  had  paid 
the  amount,  $710.93,  on  a  check  drawn  by  the  plaintiff  payable  to  the  order 
of  G.  W.  Corlies  &  Co.,  and  purporting  to  have  been  indorsed  by  them,  but 
the  indorsement  was  a  forgery,  and  the  plaintiff  was  held  entitled  to  re- 
cover.   1  Duer,  434. 

The  payment  must  be  made  to  the  party  having  title;  it  is  not  enough 
to  pay  on  the  indorsement  of  a  party  with  the  same  name  as  the  payee. 
Graves  v.  American  Exchange  Bank,  17  K  Y.  Rep.,  205;  or  to  the  first  in- 
dorser  after  he  hns  transferred  the  paper;  Can-  v.  Lewis,  20  id.,  138;  Wood- 
ward V.  Elliott,  18  Ind.,  516;  or  to  a  party  claiming  title  through  a  forgery. 
iKem.,  404. 

« Doubleday  v.  Kress,  50  N.  Y.,  410. 

''Bank  of  Utica  v.  Smith,  18  John.  R,  280;  Mauran  v.  Lamb,  7 
Cow.,  174;  Bachellor  v.  Priest,  12  Pick.,  400;  Merritt  v.  Cole,  14  Hun, 
824. 
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aUy  presented  for  payment  and  ready  to  be  siirrendered  up, 
in  order  to  make  the  demand  efiectual.' 

§  731.    It  is  very  evident  that  the  maker  or  acceptor  will 
be  protected  in  paying  a  note  or  bill  to  the  party  presenting  it 
under  snch  circumstances  as  would  give  a  right  of  action 
thereon  to  a  purchaser,  in  good  faith  for  value.*  And  it  is  clear 
that  he  is  bound  to  pay  a  bonafde  holder  who  has  parted  with 
value  for  the  same  before  it  became  due,  notwithstanding  it 
may  have  been  previously  lost  or  stolen.*    Bnt  having 
notice  that  *the  bill  or  note  has  been  lost  by  the  real  pro-  *538 
prietor  or  stolen  from  him,  he  should  not  pay  the  same 
«  to  the  finder  nor  to  any  other  person  until  the  latter  estab- 
lishes a  clear  title,  or  gives  an  adequate  indemnity  against  the 
claim  of  any  other  person.*    Paying  with  notice  of  the  loss, 
the  maker  or  acceptor  pays  at  his  peril ;  for  if  it  turns  oat  that 
the  party  in  possession  was  not  the  real  owner  of  the  bill  nor 
entitled  to  recover  thereon  as  a  bona  fide  holder,  he  will  be 
obliged  to  pay  it  over  again  to  the  true  proprietor.*    But  a 
mere  notice  from  the  payee  of  the  bill  to  the  acceptor,  giving 
him  information  of  its  loss,  and  directing  him  not  to  pay  it,  is 
no  defense  to  an  action  on  the  bill."    And  since  the  true  owner 
is  not  entitled  to  payment  of  a  lost  negotiable  note  or  bill 
transferable  by  delivery,  without  giving  ample  security  against 
any  claim  to  be  made  by  a  third  person,  it  would  seem  to  fol- 
low that  the  notice  of  loss  should  be*  accompanied  by  an  ade- 
quate indemnity,  such  as  the  law  authorizes  the  maker  or  ac- 
ceptor to  require  before  paying  the  same.^    Otherwise  the  lat- 
ter may  be  subjected  to  the  costs  of  a  suit  and  to  the  burden  of 
a  litigation  that  does  not  arise  out  of  any  fault  on  his  part. 

§  732.    In  the  ordinary  course  of  business,  possession  of  a 

1  7  Mass.,  488;  7  Gill  &  John.,  78;  8  Barb.  R,  408;  ante,  607. 
'Rnssel  v.  BaU,  2  John.  R,  60;  1  Denio  R,  688;  6  Wend.,  600;  8 
Wend.,  478, 

>  11  John.  R,  128;  The  Fulton  Bank  v.  The  Phoenix  Bank,  1  Hall,  662; 
Wheeler  V.  Guild,  2  Pick.,  646;  Knight  v.  Pugh,  4  Watts  &  Serg.,  646; 
Burr.,  452,  1616. 

«  Solomons  v.  Bk.  of  England,  18  East,  186;  1  Hose,  99;  9  B.  <&  C,  208. 

>  Lovell  V.  Martin,  4  Taunt,  799;  2  Carr.  &  P.,  261;  Lancaster  v.  Walsh, 
4Mee.  &Wcl8.,  16. 

*  Lambeth  v.  Rivarde,  16  Louis.,  672. 

'  Rowley  v.  Ball,  8  Cowen  R,  808;  Kirby  v.  Sisson,  2  Wend.,  660;  12 
Wend.,  178;  Smith  v.  Rockwell,  2  Hill  R,  488. 
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bill  or  note  payable  to  bearer  or  indoi^sed  in  blank,  being  the 
usual  and  recognized  evidence  of  title,  is  sufficient  to  authorize 
the  bearer  in  fact,  to  convey  a  valid  title  to  any  person  taking 
the  same  in  good  faith.*  And  the  rule  appears  to  be  now 
well  settL'd  that  nothing  short  of  fraud  or  bad  faith  in  the 
party  paying  a  note  or  bill  in  that  condition  will  render  the 
payment  ineffectual.  When  the  party  presenting  a  negotiable 
instrument  for  payment  is  a  stranger,   bankers  usually  require 

an  introduction  or  identification  of  the  pei-son  presenting 
539*  the  paper,   as  a  reasonable  *precaution  against  mistakes 

and  fraud.  But  it  has  been  held  that  even  gross  negli- 
gence, unaccompanied  by  bad  faith,  will  not  defeat  the  title  of 
a  purchaser  for  value;  and  there  is  no  ground  for  requiring  of 
the  maker  or  acceptor  or  of  his  agent,  anything  more  than 
good  faith  in  the  payment  of  a  note  or  bill.' 

§  733.  In  determining  the  question  of  title,  where  a  note 
or  bill  is  presented  for  payment,  the  maker  or  acceptor  must 
take  care  to  ascertain  that  the  indorsements  are  properly 
made,  so  as  to  vest  the  title  in  the  person  demanding  pay- 
ment." If  the  indorsements  on  the  note  or  bill  be  made  in 
blank,  it  is  sufficient  to  make  certain  that  the  payee's  indorse- 
ment is  genuine ;  but  if  the  successive  indorsements  be  special, 
the  holder  cannot  derive  title  to  the  paper  through  a  forged 
indorsement,  and  consequently  the  party  paying  should  be 
careful  to  ascertain  that  these  also  are  genuine.  Thus,  where 
the  payee  of  a  note  drawn  payable  to  him,  or  order,  indoi'ses 
it,  specially  payable  to  A,  or  order,  and  he  again  indorses  it 
specially  payable  to  B,  or  order,  the  title  to  the  note  is  in  B, 
and  no  other  person  has  the  right  to  demand  payment  of 
540*  it  except  as  his  agent.*     *The  case  is  different  where  the 

^  Goodman  v.  Hawey,  4  Ad.  &  EL,  870;  Backhouse  v.  Hanison,  5  B.  & 
Ad.,  1098;  Story  on  Notes,  §  382. 

M  Ad.  &  El.,  870;  11  8erg.  &  R.,  179;  7  Cowen  R,  174.  When  a  ques- 
tion of  bad  faith  arises,  it  is  for  the  jury  to  determine.  Conroy  v.  Warren, 
8  John.  Cas.,  259;  12  Pick.,  809;  14  id.,  172;  15  Martm,  291;  Adams  v. 
Oakes,  6  Carr.  &  P.,  70. 

*  1  Ilill  R.,  287.  The  maker  must,  at  all  events,  see  that  he  pays  to  the 
order  of  tbo  payee,  for,  if  his  indorsement  turn  out  a  forgery,  or  spurious, 
it  is  a  payment  by  mistake.  1  Kernan  R,  402;  17  N.  Y.  Rep.,  205;  20  id., 
188;  see  Forgery. 

«  Burdick  v.  Green,  15  John.  R,  247;  Story  on  Notes,  g  888.  The  case 
of  a  lost  note,  specially  indorsed,  illustrates  the  rule  stated  in  the  text.  If 
lost,  indorsed  in  such  a  mauner  as  to  pass  by  delivery,  the  maker  is  enti- 
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payee  iDdorses  it  in  blank;  here,  thoagli  there  are  Bubee- 
qncut  special  indorsements  on  the  note,  the  holder  is  at  liberty 
to  deduce  his  title  through  the  first  iiidorser  ;*  und  hence  the 
maker  is  protected  in  paying  the  note  to  the  party  in  posses- 
sion, just  the  same  as  if  it  had  been  originally  made  payable  to 
bearer.  If  the  first  indorsement  be  special  and  the  secoud  in 
blank,  the  subsequent  holder  takes  title  through  both  of  these 
indorsements,*  and  the  maker  should  see  that  both  of  them  are 
genuine  when  he  pays  the  note. 

§  734.  When  any  person  who  indorses  a  bill  of  exchange 
or  a  negotiable  note  to  another,  whether  for  value  or  for  the 
purpose  of  collection,  comes  again  into  possession  thereof,  ho 
is  regarded  as  the  bona  fide  holder  and  proprietor  of  such  bill, 
unless  the  contrary  appear  in  evidence,  and  is  entitled  to  re- 
cover, notwithstanding  there  may  be  on  it  one  or  more  in- 
dorsements in  full,  subsequent  to  the  one  to  him,  without  pro- 
ducing any  receipt  or  indorsement  back  from  either  of  such 


tied,  at  common  law,  to  demand  an  adequate  indemnity  before  paying  the 
note  But  if  it  be  not  negotiable,  or  negotiable  and  not  indorsed  at  all  at 
tlie  time  of  the  loss,  or  if  specially  indorsed,  so  that  the  finder  could  not 
obtain  the  money  on  it  without  falsely  personating  the  indorsee,  or  forging 
his  name  upon  it,  the  true  owner  has  an  action  ai  law  on  the  note,  on  the 
gromid  that  in  such  a  condition  it  cannot  come  into  the  hands  of  a  bona 
fde  holder  for  value.  Long  and  others  v.  Bailie,  2  Campb.,  N.  P.,  214, 
note,  is  in  point.  The  action  was  against  the  defendant  as  acceptor  of  a 
foreign  bill  of  exchange,  drawn  by  one  Alvez,  payable  to  his  own  order, 
and  specially  indorsed  by  him  to  the  plaint  iHs.  Lucas,  clerk  to  Winter  & 
Eaye,  proved  that  he  carried  the  original  bill  to  the  Temple,  to  enable  one 
Jones  to  compare  it  with  the  affidavit  to  hold  to  bail,  and  having  done  so, 
and  taken  a  correct  copy  of  it,  put  it  into  his  pocket-book,  which  was  stolen 
on  his  return  home.  Jones  proved  that  the  copy  produced  was  correct,  and 
that  Alvez,  the  drawer,  had  indorsed  it  specially  to  the  plaintiffs.  On  this 
evidence,  the  plaintiffs  had  a  verdict  before  Lord  Ellekborouou,  at  nisi 
prius,  December,  1805.  Potts  v.  Reed,  6  Esp.  ii,  57;  Chitty  on  Bills,  231, 
268.  See,  also,  Rowley  v.  Ball,  3  Cowen,  iJOS;  Swift  v.  Siepheris.  8  Conn. 
R,  481;  McNair  v.  Gilbert,  3  Wend.,  344.  Possession  of  a  note  transfer- 
able by  deliveiy  only,  or  indorsed  in  blank,  is  prima  facie  proof  of  title. 
Bayley  v.  Taber,  G  Mass.,  451;  Northampton  Bank  y.  Pepoon,  11  id.,  288; 
16  Pick.,  135;  Depew  v.  Wheekn,  6  Blackf.,  485;  10  John.  R,,  104;  Clay 
V.  Crowe,  18  Eng.  Law  and  Eq.,  514.  If.  a  negotiable  note  or  bill  be  lost, 
the  loss  is  a  defense  at  law ;  not  so  if  it  be  not  negotiable. 

»  The  Watervliet  Bank  v.  White,  1  Denio,  608.  In  Thompson  v.  Rob- 
ertson, it  was  spoken  of  as  a  question  whether  a  subsequent  holder  could 
take  title  directly  from  the  first  indorser  in  such  a  case.  4  John.  R.,  27. 

« Leavitt  v.  Putnam,  1  Sand.  R.,  199;  Potto  v.  Reed,  0  Esp.  R,  57. 
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indorsees,  whose  names  he  may  strike  from  the  instrnment,  or 
not,  as  he  may  think  proper/    And  of  course  the  maker 

641*  *or  acceptor  is  justified  in  paying  the  note  or  bill  to  such 
holder. 

§  735.  Ordinarily,  neither  the  maker  of  a  note  nor  the 
acceptor  of  a  draft  or  bill  that  has  been  negotiated,  can  know  of 
his  own  knowledge  tlie  signatures  of  the  indorsers ;  and  there- 
fore if  the  bill  or  note  purports  to  be  properly  indorsed,  and 
the  maker  or  acceptor  pays  it  on  presentment,  and  it  after- 
wards turns  out  that  one  of  the  indorsements  was  a  forgery, 
and  that  the  party  presenting  it  had  no  title  to  the  instrument, 
this  is  a  payment  through  a  mutual  mistake  of  facts  in  respect 
to  which  both  parties  are  equally  bound  to  inquire,  and  the 
money  paid  may  be  recovered  back."  But  the  drawee  is  bound 
to  know  the  signature  of  the  drawer ;  and  if  he  accepts  or 
pays  the  bill,  it  is  an  admission  on  his  part  that  the  siguattire 
of  the  drawer  is  genuine ;  and  though  it  afterwards  proves  to 
be  a  forgery,  he  cannot  compel  the  person  to  whom  he  paid 
the  bill  to  restore  the  money,  unless  that  peraon  be  in  some 
way  implicated  in  the  fraud.*  This  rule,  however,  does  not 
require  the  drawee  to  know  the  handwi'iting  of  the  body  of 
the  bill ;  and  though  that  be  altered  by  a  forgery,  increasing 
the  amount  and  changing  the  name  of  the  payee,  still,  if  the 
drawee  pay  the  same  by  mistake,  without  knowledge  of  or 
reason  to  suspect  the  alterations,  that  is  to  say,  without 
being  guilty  of  any  negligence  in  not  discovering  the  forgery 
before  paying  the  bill,  he  is  entitled  to  recover  back  the  money 
BO  paid.*     So  the  acceptance  of  a    bill  does  not  admit  the 

1  Mottram  v.  Mills,  1  Sand.,  37.  The  opinion  in  this  case  contains  a  full 
and  handsome  review  of  the  authorities  on  the  point  stated  in  the  text. 
And  Leavitt  v.  Putnam  (id.,  199),  shows  that  an  indorsement  not  negotiable 
in  terms,  of  a  negotiable  note,  does  not  terminate  its  negotiability;  and  that 
the  effect  is  the  same  whether  the  indorsement  be  made  before  or  after  due. 
8  Comst.,  494;  14  Gratt.  (Va.),  1. 

*  1  Hill  R.,  287.  In  this  case  the  name  of  the  payee  indorsed  on  the 
note  was  a  forgery;  Goddard  v.  Merchant's  Bk.,  2  Sand.,  247. 

»  Price  V.  Neal,  3  Burr.,  1854;  Wilisinson  v.  Lutwidge,  1  Strange,  648; 
Nat.  Park  Bk.  v.  9th  Nat.  Bk.,  40  N.  Y.,  77. 

*  The  Bank  of  Commerce  v.*  The  Union  Bank,  8  Comst.  R,  280.  The 
draft  in  this  case  was  altered  from  $105  to  $1,005,  and  the  name  of  the 
payee  from  **  J.  Durand  "  to  **  J.  Bennet,"  and  the  Bank  of  Commerce  jKiid 
the  bill  to  the  Union  Bank,  and  within  two  days  after  demanded  a  return 
of  the  money.    White  v.  Contmental  Nat.  Bk.,  64  N.  Y.,  816. 
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genuineness  of  the  signature  of  the  drawer  or  indorser  ;*  nor 
does  it  admit  the  authority  of  the  agent  who  indorses  a  bill 
drawn  by  him  as  agent  of  the  drawer.' 

§  736.  It  has  been  held  in  England  that  where  a  bill  is  ac- 
cepted payable  at  a  banker's,  and  he  pays  the  bill  when  pre- 
sented, and  on  the  day  aftenvards  discovers  the  acceptance  to 
be  a  forgery  and  gives  notice  of  the  fact  to  the  party  to  whom 
the  payment  was  made,  he  cannot  recover  back  the  money  so 
paid.  And  the  decision  is  placed  npon  the  ground  that  the 
holder  is  entitled  to  know  upon  the  day  when  the  bill 
falls  due,  whether  *it  is  honored  or  dishonored,  so  that  *64:2 
he  may  take  the  necessary  steps  to  secure  his  recourse  to 
the  prior  parties.'  But  the  authority  of  this  case  has  been 
doubted  in  this  state,  and  the  question  raised  whether  the  in- 
dorsers  are  entitled  to  strict  notice^  where  only  &  reasonable 
delay  is  caused  in  this  manner.* 

§  737.  Wliere  the  party  paying  does  not  act  as  the  agent 
of  the  drawee  or  acceptor,  so  that  he  is  under  no  greater  obli- 
gation to  know  the  handwriting  of  the  parties  to  the  bill  than 
the  holder  himself,  he  is  entitled  to  recover  back  the  money 
paid  on  a  forged  bill :  so  held  where  a  person  took  up  and  paid 
certain  bills  for  the  honor  of  an  indorser,  who  was  his  corre- 
spondent, and  on  the  same  morning  ascertaining  that  the  bills 
were  not  genuine,  the  names  of  drawer,  acceptor  and  indorser 
being  forgeries,  gave  immediate  notice  to  the  party  to  whom 
the  payment  was  made,  and  demanded  to  have  the  money  re- 
paid. The  mistake  of  fact  in  this  case,  was  considered  as 
mutual  between  the  holder  and  the  party  paying  for  honor/ 

'  Robinson  v.  Yarrow,  7  Taunt.,  455. 

*  Story  on  BiUs,  §  412,  see  Acceptance. 

"  Cocks  V.  >Iasterman,  9  Bam.  &  Ores.,  903.  The  banker  in  this  case 
acts  as  tbe  agent  of  the  acceptor,  and  the  acceptor  knows  whether  the  ac- 
ceptance be  valid  or  not;  can  the  acceptor  by  acting  through  an  agent  vary 
bis  legal  liability  ?    But  the  decision  was  not  placed  directly  on  this  point 

MHillR,  291,  293. 

•Wilkinson  v.  Johnson,  8  Bam.  &  Cres.,  428.  Per  Curiam:  "We 
think  ibe  payment  in  this  case  was  a  payment  by  mistake  and  without  con- 
sideration to  a  person  not  wholly  free  from  blame,  and  who  ought  not, 
therefore,  in  our  opinion,  to  retain  the  money.  *  *  The  person  thus 
called  upon  ought  certainly  to  satisfy  himself  that  the  name  of  his  corre- 
.spondent  is  really  on  the  bill ;  but  still  his  attention  may  reasonably  be  less- 
ened by  the  assertion,  that  the  call  itself  makes  to  him  in  fact,  though  no 
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A  case  of  a  similar  character  has  been  lately  decided  in  this 
state.  The  draft  pui-ported  to  have  been  drawn  by  the  cashier 
of  the  Canal  Bank  of  Cleveland,  Ohio,  payable  to  the  order 
of  E.  S.  Moore,  and  addressed  to  the  American  Exchange  Bank 
in  New  York  city,  and  was  indorecd  to  the  Bank  of  Rutland 
for  the  face  of  the  bill,  by  a  man  calling  himself  Moore,  whose 
residence  was  unknown,  and  who  was  not  seen  or  heard  of 
afterwards.     The  draft  was  sent  forward  through  a  bank  in 

Ti-oy  to  the  defendants  for  collection,  and  was  received 
543*  by  *them  on  Saturday,  and  presented  for  payment  by 

their  notary  to  the  American  Exchange  Bank  on  the 
same  day ;  and  payment  was  refused  for  want  of  funds.  On 
Monday  morning,  the  plaintiffs,  who  were  correspondents  of  the 
Canal  Bank  at  Cleveland,  called  at  the  office  of  the  notary, 
where  the  draft  was,  and  left  a  check  for  the  amount  (but  did 
not  see  the  draft  in  consequence  of  the  absence  of  the  notary), 
and  left  word  to  have  the  draft  sent  to  them.  On  the  follow- 
ing day  he  plaintiffs  went  again  to  the  office  of  the  notary,  saw 
the  draft  and  immediately  i)ronounced  it  a  forgery,  j  nd  there- 
upon demanded  of  the  defendants  a  return  of  the  money  paid 
on  the  check :  this  being  refused,  an  action  was  brought  for 
the  recovery  of  the  same ;  plaintiffs  obtained  a  verdict  and  the 
judgment  pronounced  thereon  by  the  Superior  Court  of  the 
city  of  New  York  was  affirmed  by  the  Court  of  Appeals.' 
Bronson,  Ch.  J. :  "  The  drawee  of  a  bill  is  held  bound  to  know 
the  handwriting  of  his  correspondent,  the  drawer ;  and  if  he 
accepts  or  pays  a  bill  in  the  hands  of  a  bona  fide  holder  for 
value,  he  is  concluded  by  the  act,  although  the  bill  turns  out  to 
be  a  forgery.  If  he  has  accepted  he  must  pay ;  and  if  he  has 
paid,  he  cannot  recover  the  money  back.  This  is  an  exception 
to  the  general  rule,  that  money  paid  under  a  mist^e  of  fact 


assertion  be  made  in  words;  and  the  fault,  if  he  pays  on  a  forged  signature, 
is  not  ^vhoHy  and  entirely  his  own,  but  begins  at  least  with  the  person  who 
thus  calls  upon  him." 

>  Goddard&  St.  John  v.  The  Merchants'  Bank,  2  Sand.,  247;  S.  C,  4 
Comst.,  147.    The  draft  was  as  follows:  "1,000.    Cleveland,  Ohio,  Au- 

I  gust  28,  1847.    Cannl  Bank — pay  to  the  order  of  £.  S.  Moore,  one  thousand 

dollars,  value  received,  which  place  to  the  account  of  S.  H.  Mann,  Cashier. 
To  American  Exchange  Bank,  N.  Y.,  No.  214."    The  man,  calling  him- 

'  self  Moore,  indorsed  the  draft  to  the  Bank  of  Rutland  for  one  thousand 

dollars,  and  disappeared;  and  the  draft  was  sent  to  the  Farmers'  Bank  of 
Troy,  and  by  that  bank  was  forwarded  to  New  York,  so  that  Moore  was 
the  only  party  to  whom  recourse  could  be  had  thereon. 
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may  be  recovered  back;  The  exception  is  fully  established  ; 
but  I  do  not  see  that  it  applies  to  this  case.  As  the  plaintifis 
intervened  and  paid  the  bill  for  the  hoDor  of  the  supposed 
drawers,  1  do  not  donbt  that  the  exception  would  have  applied 
to  them,  as  well  as  to  the  drawees,  had  they  seen  the  bill  before 
they  parted  with  their  money :  but  they  had  not  seen  it."  On 
the  question  of  notice,  the  chief  justice  proceeds  :  "  There 
was,  iu  truth,  no  use  in  giving  notice  of  the  *di8honor  of  *544 
the  bill,  with  the  view  of  charging  any  party  to  it.  The 
defendants  only  had  it  for  collection,  and  wanted  no  recourse. 
Notice  to  the  supposed  drawers  could  serve  no  purpose,  because 
the  bill  was  a  forgery ;  and  Moore,  the  payee  who  forged  the 
bill,  was  answerable  to  the  Bank  of  Rutland,  which  he  had  de- 
franded  without  notice."  The  dissenting  opinion,  concurred 
in  by  two  of  the  judges,  holds  it  to  be  the  duty  of  the  drawee 
to  ascertain  that  tiic  signature  of  the  drawer  is  genuine  before 
paying  the  bill ;  and  that  the  pei-son  who  intervenes  and  pays 
for  the  honor  of  the  supposed  drawer  is  equally  bound  to  see 
and  examine  the  bill,  and  decide  for  himself  as  to  its  being 
genuine. 

§  738.  Where  the  person  receiving  payment  on  a  forged 
bag  no  recourse  to  any  other  party  thereon,  or  has  the  same 
right  of  action,  notwithstanding  the  want  of  notice,  the  question 
of  laches  does  not  arise.  Thus,  where  the  drawee  accepts  and 
pays  a  bill  drawn  payable  to  the  order  of  a  fictitious  pei'sou,  or 
to  the  order  of  a  real  person  who  never  had  any  interest  in  the 
bill  and  whose  name  has  been  forged  upon  it  by  the  drawer ; 
the  bill  being  negotiated  in  that  condition,  and  none  of  the 
parties  but  the  drawer  having  any  knowledge  of  the  forgery, 
the  drawee  and  acceptor  cannot  recover  back  the  money.  The 
title  to  the  bill  passes  in  the  same  manner  as  if  it  had  been 
drawn  payable  to  a  fictitious  person,  or  to  bearer ;  and  inas- 
much as  the  acceptor  has  no  recourse  to  the  prior  parties,  he 
has  no  right  to  recover  back  the  money  so  paid.* 

*  Coggill  V.  The  Xmerican  Exchange  Bank,  1  Comst.  R.  113.  The fol- 
^^iog  are  the  remarks  of  Mr.  Chitty  on  the  subject,  p.  481;  "  AVilh  re- 
spect to  payment  by  mistake,  of  bUls  or  notes,  where  there  has  been  forg- 
ery, the  decisions  and  opinions  have  l>ecn  contradictory.  It  seems,  liow- 
^^cr,  clear,  on  principle  as  well  as  authority,  Ihut  a  drawee  of  a  bill,  or  a 
"•°*fCr  acting  for  his  customer,  cannot,' in  ca.?e  he  pays  a  bill  where  the 
™^er*s  signature  has  been  forged,  or  where  the  sum  has  been  fraudulently 
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545*  *Wliere  a  bank  "pays  a  forged  clieck  or  a  check  that 
has  upon  it  the  genuine  signature  of  its  customer  but  has 
been  fraudulently  altered  to  a  larger  sum,  it  cannot  debit  the 
drawer  with  the  sum  so  paid  without  authority.*  But  if  a  bill 
or  check  be  drawn  in  so  careless  and  improper  a  manner  as 
thereby  to  enable  a  third  person  to  practice  the  fraud,  the  cus- 
tomer, and  not  the  bank,  must  bear  the  loss.' 

eDlarired,  without  fault  of  the  drawer,  debit  the  drawer  with  the  sum  so 
paid  witjiout  his  authority,  or  recover  the  amount  from  him.  But  there 
are  many  conflicting  decisions  upon  the  question,  whether  the  party  paying 
shall  be  allowed  to  recover  back  the  money  from  the  person  to  whom  he  has 
inadvertently  paid.  It  h:is  been  contended,  that  if  the  party  paid  was  a  ^/la 
fide  holder,  ignorant  of  the  forgery,  then  he  ought  not  to  be  obliged  to 
refund  under  any  circumstances,  although  he  could  not  have  enforced  pay- 
ment, and  although  he  had  immediate  notice  of  the  forgery:  because  the 
drawee  was  bound  to  know  tije  handwriting  of  the  drawer,  and  the  gen- 
uineness of  the  bill,  and  because  the  holder,  being  ignorant  of  the  forgery, 
ought  to  have  the  benefit  of  the  accident  of  such  payment  by  mistake,  and 
not  be  compelled  to  refund.  But  on  the  other  hand,  it  may  be  observed  that 
the  holder  who  obtained  payment  cannot  be  considered  as  having  altogether 
shown  sufflcient  circumspection ;  he  might,  before  he  discounted  or  received 
the  instrument  in  payment,  have  made  more  inquiries  as  to  the  signatures 
and  genuineness  of  the  instrument,  even  of  the  drawer  or  indorsers  them- 
selves; and  if  he  thought  fit  to  rely  on  the  bare  representation  of  the  party 
from  whom  he  took  it,  there  is  no  reason  why  he  should  profit  by  the  acci- 
dental payment,  when  the  loss  had  already  attached  upon  himself,  and  why 
he  should  be  allowed  to  retain  the  money,  when  by  an  immediate  notice  of 
the  forgery  he  is  enabled  to  proceed  against  all  other  parties,  precisely  the 
same  as  if  payment  had  not  been  made,  and,  consequently,  the  payment  to 
him  has  not,  in  the  least,  altered  his  situation,  or  occasioned  any  delay  or 
prejudice.  It  seems,  that  of  late,  up(m  quesiions  of  this  nature,  these  lat- 
ter considerations  have  iufluenccil  the  court  in  determining  whether  or  not 
the  money  shall  be  recoverable  back:  audit  will  be  found  on  examining 
the  older  cases,  that  there  were  facts  affording  a  distinction,  and  that  upon 
attempting  to  reconcile  them,  they  arc  not  so  contradictory  as  might,  on 
first  view,  have  been  suspected." 

The  party  paying  under  a  mistake  of  material  ^acts  may  recover 
back  the  amount  paid.  Chester  v.  Bank  of  Kingston,  16  N.  Y.  Rep., 
886." 

The  bank  taking  a  check  drawn  on  another  and  giving  the  payee  money 
for  it,  may  recover  back  the  amount  from  the  payee  if  the  check  is  dishon- 
ored, and  may  do  so  just  the  same  where  the  check  is  drawn  on  another 
branch  of  the  same  bank.  Woodland  v.  Fear,  90  Eng.  Com.  Law, 
619. 

1  Hall  V.  Fuller,  6  Barn.  &  Cres.,  750;  Scholey  v.  Ramsbottom,  2 
Campb.,^85;  Morgan  v.  The  Bank  of  the  State  of  New  York,  1  Kern. 
R.,  ^;  see  Forgery. 

'  Young  v.  Grote,  4Bing.,  228.  A  customer  of  a  banker  delivered  to 
his  wife  certain  printed  checks  signed  by  himself,  but  with  blanks  for  the 
sums,  requesting  his  wife  to  fill  up  the  blanks  according  to  the  exigency  of 
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§^739.  *A  draft  that  has  not  been  accepted,  and  a  *546 
bank  check,  should  not  be  paid  after  notice  from  the 
drawer  countermanding  the  authoiity,  nor  after  the  death  of 
the  drawer,  which  is  a  revocation  of  the  authority/  But  if  the 
baak  pay  without  knowledge  of  the  drawer's  death,  it  seems 
the  money  cannot  be  recovered  back,  and  there  is  no  reasona- 
ble ground  for  holding  the  payment  invalid.*  For  the  authority 
of  ail  agent  is  presumed  to  continue  until  terminated  by  notice 
broaght  home  to  him ;  and  the  bank  on  which  a  check  is  drawn, 
having  f ands,  is  bound  to  pay  the  draft. 

§  740.  The  person  transferring  a  negotiable  note  or  draft, 
whether  by  indorsement  or  delivery,  impliedly  guarantees  the 
title  to  it,  unless  the  transfer  be  made  under  such  circumstances 
as  to  show  clearly  that  the  purchaser  took  it  at  his  own  risk/ 
And  hence  the  person  who  obtains  money  or  goods  on  the  in- 
strument, or  procures  it  to  be  discounted,  is  bound  to  refund 
what  he  has  i-eceived,  in  .case  it  proves  to  be  a  forgery.*  But 
if  the  transfer  is  made  without  indorsement,  the  pereou  trans- 
ferring it  is  liable  only  to  his  immediate  assignee — he  is  not  a 
party  to  and  is  not  liable  on  the  bill.* 

his  business.  81ie  caused  one  to  be  filled  up  with  the  words  "  fifty  pounds 
two  shillings/*  the  fifty  being  commenced  with  a  small  letter  and  placed  in 
the  middle  of  a  line;  the  figures  50^.  2«.  were  also  placed  at  a  considerable 
distance  from  the  printed  L. ;  in  this  state  she  delivered  the  check  to  her 
husliand's  clerk  to  receive  the  amount,  whereupon  he  inserted,  at  the  be- 
ginning of  the  line  in  which  the  word  fifty  was  written,  the  words  *'  three 
hundred  and/*  and  the  figure  3  between  the  L  and  the  50,  and  the  bankers 
having  paid  the  850^.  2«.,  it  was  held  that  the  loss  must  fallen  the  customer, 
on  the  ground  that  the  person  who  carelessly  furnishes  another  with  the 
means  of  committing  a  fraud  must  bear  the  consequences  of  the  act.  On 
the  same  principle,  where  it  is  the  custom  to  deliver  out  bills  left  for  accept- 
ance to  the  person  who  calls  for  them  and  describes  them  by  a  particular 
private  mark,  if  the  clerk  of  the  party  leaving  a  bill,  by  his  conduct  enables 
a  stninger  to  discover  the  mark,  in  consequence  of  which  the  bill  is  deliv- 
ered out  to  him,  the  owner  of  the  bill  loses  it.  Morrison  v.  Buchanan,  6 
Carr.&P.,  18;  anU,  438,  note;  see  Alteration;  Forgery. 

<  Chitty  on  Bills.  429,  430. 

*Tate  V.  Hilbert,  2  Ves.,  jun„  118;  24  Wend.,  240. 

Mnfc,  188,  291;  Jones  v.  Ryde,  5  Taunt.,  488;  Bruce  v.  Bruce,  6  id., 
495;  EUis  v.  WUd,  6  Mass.,  821;  Harris  v.  Bradley,  7  Yerg.  810;  2  John. 
R.,  466;  6  Conn.  R,  71;  see  Forgery;  Transfer  by  Indorsement;  White  v. 
Contmental  Nat  Bk.,  64  N.  Y.,  816. 

♦Fuller  V.  Smith,  1  Car.  &  P.,  197;  Herrick  v.  Whitney,  15  John.  R, 
240. 

•  Ward  V.  Evans,  Ld.  Raym.,  928;  Emly  v.  Lye,  16  East,  7. 
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§  741.  The  general  nile  of  law  is  that  if  a  party  pay 
money  under  a  mistake  of  law  he  cannot  recover  it  back,*  but 
if  he  pay  money  under  a  mistake  of  the  real  facts,  and  no 
laches  are  imputable  to  him  (in  respect  of  his  omitting  to  avail 
himself  of  the  means  of  knowledge  within  his  power),  he  may 
recover  back  such  money.  On  this  principle  it  has  been  held 
that  an  indorser,  who  having  been  discharged  by  the 
547*  laches  of  the  *holder,  pays  a  bill  under  a  misrepresenta- 
tion of  the  facts,  is  entitled  to  recover  back  the  money  so 
paid,  especially  where  he  has  been  prejudiced  by  the  laches  of 
the  holder.'  So  where  the  holder  of  a  post-dated  check,  know- 
ing the  drawers  to  be  insolvent,  concealed  that  fact  and  the  cir- 
cumstance of  the  check's  being  post-dated,  and  drew  the  money 
on  it,  with  knowledge  that  the  drawees  had  no  funds  of  the 
drawer  but  were  expecting  some  that  day,  the  party  so  paying 
was  allowed  to  recover  back  the  money  paid.* 

§  742.  Where  a  person  places  money  in  the  hands  of  an 
agent  or  banker  to  pay  a  particular  draft,  and  the  latter  by 
mistake  pays  another  draft  of  the  same  description,  the  party 
making  the  deposit  cannot  recover  back  the  money  from  him 
to  whom  it  has  been  paid.  The  identical  money  is  not  trace- 
able, and  there  is  no  privity  of  contract  between  the  depositor 
and  the  party  recteiving  payment.*  Much  less  can  an  action  be 
sustained  to  recover  back  the  money  paid,  where  the  only 
mistake  made  consists  in  the  payment  of  one  instead  of 
another  draft  drawn  by  the  same  person  and  of  a  similar 
amount.* 


»  Adams  v.  Reeves,  68  N.  C,  134. 

'  Milnes  v.  Dunciin,  6  Barn.  &  Cress.,  671.  There  was  no  direct  mis- 
representation of  the  facts  in  this  case,  but  the  holder  assumed  a  fact  which 
appeared  to  be  but  was  not  true.  See  Chester  v.  Bank  of  Kingston,  16  N. 
Y.  Rep.,  336. 

A  mistake  in  certifying  a  note  as  paid,  there  being  in  fact  not  sufficient 
funds,  and  a  mistake  in  stamping  the  note  paid  on  the  strength  of  the  cer- 
tificate, may  be  rectified  on  the  same  day  within  time  to  protest  the  note. 
Irving  Bank  v.  Wetherald,  34  Barb.,  323. 

'  Martin  v.  Morgan,  3  Moore,  680.  The  mistake  of  an  indorser  -who 
pays  a  bill  after  having  been  dischar«>^d  by  the  laches  of  the  holder,  does 
not  give  him  any  remedy  against  a  prior  indorser  discharged  by  the  same 
neglect.  Roscoe  v.  Hardy,  12  East,  434. 

<  Rogers  v.  KeUy,  2  Camp.,  128. 

»  Bogart  V.  Nevius,  0  Serg.  «fc  Rawle,  861;  Dey  v.  Murray,  9  John.  R., 
171.  I 
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§  743.  Where  the  holder  of  a  note  or  bUl  has  made  a  gen- 
eral aBsignment  for  the  benefit  of  his  creditors,  or  where  his 
property  has  been  transferred  bj  operation  or  due  process  of 
law,  or  where  he  has  become  or  been  legally  declared  incompe- 
tent for  the  transaction  of  basiness,  the  maker  or  acceptor 
knowing  the  fact  shonid  be  careful  to  make  payment  to  the 
party  entitled  to  receive  iV  If  the  holder  die,  payment 
should  be  made  to  his  personal  representatives  ;*  and  if 
he  become  ^insane,  it  should  be  made  to  his  committee  *548 
or  guardian.'  In  other  words,  while  the  general  rule  is 
that  the  payment  should  be  made  to  the  party  having  the 
property  in  the  bill  or  note,  or  to  his  agent,  it  should  not  be 
made  to  a  person  who  has  not  the  legal  capacity  to  release  or 
discharge  the  contract. 

§  744.  At  what  time. — In  respect  to  the  time  when  a  bill 
or  note  should  be  paid,  it  is  to  be  observed  that  payment  means 
payment  in  due  coarse,  and  not  by  anticipation ;  and  that  if  a 
negotiable  note  or  bill  of  exchange  be  paid  before  its  maturity, 
and  not  surrendered,  and  afterwards  come  into  the  hands  of  a 
hnaJUle  holder,  it  is  a  valid  security  in  his  hand&*  In  a  case 
presenting  this  state  of  facts.  Lord  Ellenbobodoh  says :  "  Had 
the  bill  been  due  befoi-e  it  came  into  the  plaintilFs  hands,  he 
must  have  taken  it  with  all  its  iniiVmities.  In  that  case,  it 
would  have  been  his  business  to  inquire  minutely  into  its 
origin  and  history.  But  receiving  it  before  it  was  due,  there 
was  nothing  to  awaken  his  suspicion.  I  agree  that  a  bill  paid 
at  maturity  cannot  be  reissued,  and  that  no  action  can  after- 
wards be  maintained  upon  it  by  a  subsequent  indorsee.  A 
payment  before  it  becomes  due,  however,  I  think  does  not  ex- 
tinguish it  any  more  than  if  it  were  merely  discounted.  A 
contrary  doctrine  would  add  a  new  clog  to  the  circulation  of 
bills  of  exchange  and  promissory  notes ;  for  it  would  be  im- 
possible to  know  whether  there  had  not  been  an  anticipated 
payment  of  them.  It  is  the  duty  of  bankers  to  make  some 
memorandum  on  bills  and  notes  which  have  been  paid ;  but  if 

>  Wilson  V.  Allen,  6  Barb.,  542;  4  Denio,  80;  1  Sand.,  629;  4  Paige,  479; 
Kdly  V.  Cowing,  4  Hill,  266;  Clark  v.  Yale,  12  Wend.,  470. 

<  Chitty  on  BiUs,  394. 

*  Leonard  v.  Leonard,  14  Pick.,  260. 

«  Ayer  v.  HotchinsoD,  4  Mass.  R,  872;  White  v.  Eibling,  11  John.  R, 
128;  David  v.  Miller,  14  Gratt ,  1;  Griswold  v.  Davis,  81  Vt,  890;  Copp- 
mann  v.  B'k  of  Ky.,  41  Miss.,  212;  Elgin  v.  HiU,  27  Cal.,  878. 
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they  do  not,  the  holders  gf  such  securities  cannot  be  affected 
by  any  payment  made  before  they  are  due.  While  a  bill  of 
exchange  is  running,  it  remains  in  a  negotiable  state.  I  cannot 
limit  its  negotiability  the  last  few  days  before  it  becomes  due, 

more  than  the  first  few  days  after  it  is  drawn.'" 
*649        *The  reason  here  assigned  why  a  bill  or  note  should 

not  be  paid  before  its  maturity,  would  not  apply  where 
the  maker  or  acceptor  took  up  and  canceled  the  paper ;  for  in 
such  a  case  it  could  not  afterwai*ds  come  into  the  hands  of  a 
hona  fide  holder.  But  there  is  still  another  i*eason  why  nego- 
tiable paper  should  not  be  paid  until  its  maturity  ;  if  paid  be- 
fore, contrary  to  the  usual  course  of  business,  the  party  paying 
will  be  held  bound  to  take  more  than  ordinary  care  that  the 
payment  bo  made  to  the  true  proprietor.  Thus,  if  a  check  be 
paid  the  day  before  it  beara  date,  and  it  tm-n  out  to  have 
been  lost  and  paid  to  the  wrong  pereon,  the  banker  may  be 
compelled  to  pay  it.  again  to  the  true  owner.* 


§  745.  The  acceptor  of  a  bill,  whether  inland  or  foreign, 
and  the  maker  of  a  promissory  note,  should  pay  it  on  demand 
made  at  any  time  within  business  houre  on  the  day  when  it 
becomes  payable ;  and  if  it  be  not  paid  on  such  demand,  the 


»  Burbridgo  v.  Manners,  3  Camp.,  N.  P.  R,  193.  In  White  ▼.  Kibling, 
9upra,  the  indorsee  took  the  note  before  maturity  toiih  notice  of  a  previouB 
payment,  and  it  was  held  that  he  took  it  subject  to  such  payment  In 
Brown  v.  Davis,  8  Term  R.,  80,  the  question  was,  whether  a  payment  be- 
fore the  indorsement,  and  after  the  note  fell  due,  could  be  proved,  and  it 
was  holden  that  it  might.  In  Churchill  v.  Suter,  4  Mass.,  161,  Pahsokb, 
Ch.  J.,  says,  ''The  circulation  of  negotiable  paper  is  extremely  useful  to 
trade,  as  it  multiplies  commercial  credit,  and  the  notes  pass  from  man  to 
man  as  cash.  Any  rule  of  law,  tending  unnecessarily  to  repress  this  circu- 
lation, is  therefore  against  public  policy." 

A  premature  release  of  tlic  acceptor  of  a  bill  will  have  no  effect  upon 
the  right  of  the  indorsee  to  recover  thereon,  unless  notice  thereof  is  brought 
home  to  him,  that  is  to  say,  unless  he  took  the  bill  with  notice.  Dodd  v. 
Edwards,  2  Carr.  &  Pnyne,  602. 

The  party  taking  paper  that  is  overdue,  is  presumed  to  take  it  with 
notice;  Bowen  v.  Thrall,  28  Vt.,  882;  29  id.,  82;  subject  to  prior  payments 
thereon;  Bond  v.  Fitzpatrick,  4  Gray  (Mass.),  89;  actual  notice  has  the 
same  effect.    Otis  v.  Adams,  41  Mame,  258;  18  111.,  392. 

«  Da  Silva  v.  Fuller,  cited  by  Chitty  on  BUls,  260,  895. 

The  bank  that  pays  a  check  prematurely,  docs  not  thereby  appropriate 
the  drawer's  funds;  it  is  a  payment  without  authority.   Goodin  v.  Bank  of 
the  Commonwealth,  6  Duer,  76;  Parsons  v.  North,  18  East,  516;  Brewster 
v.  McCardel,  8  Wend.,  478. 
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holder  may  instantly  treat  it  as  dishonored/  Bnt  the  maker 
or  acceptor  has,  as  we  have  seen,  the  whole  of  that  day  in 
which  to  make  payment ;  and  though  lie  shonld  in  the  course 
of  the  day  refuse  payment,  and  thus  entitle  the  holder  to  give 
notice  of  dishonor,  still  if  he  makes  payment  afterwards  and 
on  tlie  same  day,  it  will  be  sufScient,  and  will  render  the 
notice  of  dishonor  of  no  avail.*  The  engagement  of  the  in- 
dorser  being  an  undertaking  that  the  note  or  bill  shall  be  paid 
at  maturity,  lie  of  course  becomes  liable  to  an  action  as  soon  as 
the  credit  given  to  the  maker  or  acceptor  has  expired.*  The 
debtor  has  the  full  time  which  the  instrument  has  to  run  in 
which  to  make  payment,  and  the  creditor  is  not  obliged  to 
receive  the  amount  until  the  same  become  due.  Payment  there- 
fore, can  only  be  made  before  maturity  by  consent  of  both 
parties/ 

§  746.  *IIow  made, — ^Payment  of  negotiable  notes  *550 
and  bills  may  always  be  required  to  be  made  in  money.* 
Bat  it  is  competent  for  the  parties  to  agree  that  it  may  be  paid 
otherwise  than  in  money."  Thus,  where  the  party  liable  on  the 
instrument  gives  the  holder  credit  at  his  request  for  the  amount 
it  is  equivalent  to  payment.* 

If  drawn  payable  in  anything  else,  they  are  not  negotiable, 
and  are  not  governed  by  the  rules  applicable  to  the  payment 
of  negotiable  paper.  Thus,  where  a  bill  or  note  is  payable  in 
currency,  the  specification  is  for  quantity  and  not  quality,  and 
one  hundred  doUai's  in  currency  means  simply  what  it  says, 
and  not  the  value  in  currency  of  one  hundred  dollars  in  gold 
dollars.*  So,  a  note  made  by  a  farmer  payable  in  farm  produce, 
without  specifying  any  time  or  place  of  payment,  is  payable 
on  demand  made  at  the  farm  of  the  debtor ;  and  in  an  action 
against  the  maker,  it  is  necessary  to  show  a  refusal  to  pay  on 

»  Hayncs  v.  Birks.  3  B.  &  P.,  6W;  4  Term.  R.,  170. 

•  Osborne  v.  Moncure,  3  Wend.,  170;  2  Cowen,  766.    Mr.  Byles  on  Bills, 
175«  states  the  mie  with  the  same  qualiflcation.    See  6  Watts  &  Serg.,  179. 

*Siggers  v.  Lewis,  2  DowL  P.  C,  181;  1  Crom.,  M.  &  Bok,  870;  4 
Tym.,  847. 

*  Ebcrsole  v.  Ridding,  22  Ind.,  283. 

*  Howard  v.  Chapman,  4  Car.  &  Payne,  508. 

•  Huff  mans  v.  Wiilkcr,  20  Grat.,  815. 
'  Savage  v.  Merle.  5  Pick.,  83. 

* Riicker  ▼.  Dcaring.  18  Grat.,  488;  Dillard  v.  Erans,  4 Ark.,  175;  Tr»- 
Uk)ck  F.  Wilson,  12  Wall.   694. 
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such  demand.*  The  same  principle  applies  where  a  merchant 
gives  his  note  payable  in  goods,  or  a  mechanic  gives  his  due- 
bill  payable  in  work ;  the  goods  must  be  demanded  of  the 
merchant  at  his  store,  and  the  work  must  be  i*equired  of  the 
mechanic  at  his  shop.* 

§  747.  The  supreme  court  of  the  TJnited  States  has  held 
that  were  contracts  were  made  before  the  passage  of  the  legal 
tender  act  for  the  payment  "  in  gold  and  silver  coin"  of  the 
amounts  of  such  contracts,  they  were  not  affected  by  that  act, 
and  must  be  paid  in  the  medium  specified.*  So  the  terms  "in 
specie  "  are  merely  descriptive  of  the  kind  of  dollars  in  which 
tlie  note  or  bill  is  payable  ;  there  being  different  kinds  in  cir- 
culation recognized  by  law;  they  mean  that  the  designated 
number  of  dollai-s  in  the  note  shall  be  paid  in  so  many  gold  or 
silver  dollars  of  the  coinage  of  the  United  States ;  they  have  ac- 
quired this  meaning  by  general  usage  among  tradere,  merchants 
and  bankei-s,  and  are  the  opposite  of  the  terms  "  in  currency  " 
which  are  used  where  it  is  desired  to  make  a  note  payable  in 
paper  money ;  these  latter  terms  "  in  currency  "  mean  that  the 
designated  number  of  dollars  is  payable  in  an  equal  number  of 
notes  which  are  current  in  the  community  as  dollars.*  This 
principle  applies  equally  whether  the  contract  be  entered  into 
before  or  after  the  passage  of  the  legal  tender  acts.*  Where, 
however,  a  note  is  made  payable  "  in  gold  coin  or  the  equivalent 
thereof  in  U.  S.  legal  tender  notes,"  it  will  be  sufficient  to  pay 
or  offer  to  pay  the  same  in  legal  tender  notes  dollar  for  dollar, 
although  such  notes  may  not  be  equal  in  commercial  value  to 
the  same  number  of  gold  dollars/  Where  the  instrument 
simply  provides  for  the  payment  of  so  many  dollars  payment 
may  be  made  in  United  States  notes.*  Where  a  contract  is 
payable  in  gold  or  silver  coin  of  the  United  States  if  the  payee 

1  Lobdell  y.  Hopkins,  5  Cowen  R.,  510;  Wilmouth  v.  Patton,  2  Bibb 
(Ken.)  K.,  280;  Mason  v.  Briggs,  16  Mass.,  453;  Campbell  v.  Clark,  1 
Hemp.,  67. 

*  5  Cowen,  518;  Rice  v.  Churchill,  2  Denio,  145. 

»  Bronson  v.  Rodes,  7  Wall.,  245;  Trebilock  v.  Wilson,  12  Wall.,  687; 
Boffv.  Goss.  1  S.  C,  262. 

*  Treblock  v.  Wilson,  12  Wall.,  687;  McGoon  v.  Shirk,  6401.,  408;  Bmitk 
V.  Wood,  37  Tex.,  620;  Luck  v.  Faulkner,  25  Cal.,  401 

»  McGoon  V.  Shirk,  54  111.,  408. 

*  Killough  V.  Alfcrd.  83  Tex.,  457. 

'  Bigler  v.  Waller,  14  Wall.,  298;  Dooley  v.  Smith,  13  Wall.,  605;  12 
Wall,  457. 

84 


I 


Payment.  551 

accept  payment  in  United  States  treasury  notes,  although  under 
written  protest,  he  cannot  afterward  recover  the  difference  be- 
tween the  value  of  the  notes  so  received,  and  gold  or  silver  coin  ; 
his  acceptance  of  the  notes  is  a  complete-satisfaction  of  the  debt' 

§  748.  It  frequently  happens  in  the  ordinary  course  of 
business  that  the  holder  of  negotiable  notes  and  bills  of  ex* 
change,  or  his  agent,  takes  in  payment  checks  or  bank  bills  in 
lieu  of  money ;  indeed,  it  would  be  quite  impracticable  to  act 
uniformly  upon  the  principle  of  demanding  strictly  what  the 
law  allows,  namely,  payment  in  money.  And  yet  there  is  no 
absolute  safety  in  anything  short  of  that.  If  the  holder  takes 
payment  in  bank  bills,  it  may  turn  out  that  the  bank  has  failed, 
and  if  he  takes  a  check  it  may  be  dishonored. 

Suppose  then  the  holder  of  a  note,  on  its  becoming*  due, 
takes  tlie  check  of  a  third  person  and  surrenders  the  note,  ex- 
pecting to  receive  the  money  on  the  check,  is  this  a  pay- 
ment of  the  note?  The  law  answers,  no ;  it  is  not  a  payment 
unless  expressly  received  as  suclu  or  unless  the  circumstauces 
clearly  show  that  such  was  the  understanding  of  the  parties.' 
Nevertheless,  taking  the  check  imposes  upon  the  party  receiv- 
ing it  tlie  duty  of  using  diligence  to  obtain  the  money  on  it ; 
and  if  he  be  guilty  of  laches  in  this  respect,  whereby 
the  *drawer  is  injured,  it  will  operate  as  a  payment  and  *551 
discliarge.'  Moreover,  where  there  are  indorsers  on  the 
note  surrendered,  the  taking  of  a  check  may  operate  prejudic- 
ially to  the  holder ;  for  when  the  indoi'ser  is  called  upon  to 
pay,  he  has  a  right  to  demand  a  delivery  of  the  note.  Hence 
it  is  not  advisable  to  accept  a  doubtful  or  uncertiiied  check  in 
payment  of  a  bill  or  note,  though  it  does  not  operate  as  an 
extinguishment  of  the  indebtedness.* 

*  Gilman  v.  Douglas,  6  Nev.,  27. 

*  Olcolt  V.  Rathbone,  5  Wend.,  490;  Keen  v.  Dufresne.  3  Serg.&Rawle, 
233;  Rassell  v.  Hankley,  6  Term  R,  12;  9  John.  R.,  310;  M'Intyre  v.  Ken- 
nedy, Cliilds  &  Co.,  Amer.  Law  Reg.,  433;  May  No.  of  1857;  Smith  v. 
Miller,  43  N.  Y.,  171;  B.  C.  62  N.  Y.,  640;  Bradford  v.  Fox.  38  id.,  289; 
Davison  v,  aty  Bk.,  67  N.  Y.,  82;  Bweet  v.  Titns,  4  llun,  639;  Ileartt  v. 
Rbodes,  66  111.,  361;  Small  v.  Franklin  Mining  Co.,  99  3Ias8.,  277;  Ocean 
Tow  Boat  Co.  v.  Ship  Ophelia,  11  La.  Ann.,  28;  Phillips  v.  Bullard,  58  Ga., 
256;  Blair  V.  Wilson,  28  Grat,  171;  anie,  193.  194. 

•Cromwell  v.  Wing,  1  Hall,  50;  ante,  198-200;  Smith  v.  Miller,  43  N. 
Y.,  Ill;  52  N.  Y.,  546. 

*  Ward  V.  Evans,  12  Mod.,  621;  2  Show.,  306;  Powell  v.  Roche,  cited 
by  Chitty,  0  Esp.,  76. 
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§  749.  Wliere  a  clieck  is  taken  by  an  agent  and  pi^ocored 
to  be  certified,  the  drawer  cannot  afterwaixls  draw  out  the 
funds  then  in  the  bank  necessary  to  meet  such  check.*  If  the 
liolder  of  a  check  choose  to  have  it  certified  instead  of  paid,  he 
does  so  at  the  rislc  oi  discharging  the  drawer."  Where  a  bank 
I'cceives  checks  and  gives  credit  for  them  as  so  much  money 
deposited,  it  is  held  to  take  such  checks  for  collection  merely, 
and  if  not  paid  the  credit  may  be  canceled  and  the  checks  re- 
turned.* A  bank  or  agent  holding  paper  for  collection  would 
act  at  his  peril  if  he  surrendered  the  paper  upon  merelj-  re- 
ceiving the  party's  check  for  the  amount,  and  there  was  not 
then  sufficient  time  to  notify  the  indorsers  of  its  dishonor,  they 
would  be  discharged,  and  the  collecting  agent  would  necessarily 
suffer  the  loss.  If,  however,  the  pi'esentment  and  dishonor 
were  so  made  that  the  bill  or  note  could  be  reclaimed  and 
properly  protested  no  right  would  be  lost.* 

§  750.  Checks  so  taken  by  an  agent  should  be  presented 
for  payment  the  same  day  of  their  receipt ;  thus,  where  an  agent 
neglected  to  present  a  check  so  taken  until  the  next  day,  it  was 
held  that,  as  between  his  principal  and  the  drawer  of  the  draft 
for  which  the  check  was  given,  the  presentment  was  not  made 
in  due  time  and  the  agent's  laches  discharged  the  drawer  of  the 
draft.*  This  is  a  rule,  however,  that  only  applies  to  collecting 
agentc  acting  for  one  party  to  a  check;  as  between  the  di-awer 
and  drawee  of  a  check  the  drawee  has  the  whole  of  the  next 
day  in  which  to  present  it  for  payment.*  The  practice  of  col- 
lecting agents  to  surrender  drafts  to  the  drawees  atjnaturity, 
taking  in  exchange  their  checks  upon  banks,  is  not  a  reasonable 
usage  that  can  be  proven  to  avoid  such  agents'  liability  for  loss 
by  reason  of  such  act.^  The  mere  fact  that  a  certified  check 
is  offered  and  received  upon  a  demand  of  payment  of  a  debt 
does*  not  operate  as  a  payment  unless  agreed  to  be  so  taken  ; 

»  First  Nat.  Bk.  of  Jersey  City  v.  Leach,  52  N.  Y.,  862. 

«  Smith  V.  Miller,  43  N.  Y.,  171 ;  First  Nat.  Bk.  of  Jersey  City  v.  Leach, 
supra;  Taylor  v.  Williams,  11  Mete,  44;  Sweet  v.  Titus,  4  Hun,  ft89;  Blair 
V.  WHson,  28  Grat.,  171. 

»  National  Gold  B'k  v.  McDonald,  51  Cal.,  54. 

*  Burkhalter  v.  2ud  Nat.  Bk.  of  Erie,  42  N.  Y.,  588;  Turner  v.  B'k  of 
Fox  Lake,  8  Kcyes,  425. 

»  Smith  V.  Wilier,  43  N.  Y.,  171. 

•  Syracuse,  Bingbamton  &  N.  Y.  R  R  Co.  v.  Collins,  57  N.  Y.,  641. 
V  Whitney  v.  Esson,  99  Mass.,  308. 
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the  taker  is  required  to  exercise  the  same  diligence  in  its  pre- 
sentment for  payment  as  if  nncertilied.' 

Suppose,  again,  the  holder  of  a  note  or  bill  takes  bank  bills 
in  payment,  and  it  turns  out  that  the  bank  issuing  them  had 
failed  before  they  were  received ;  is  this  such  a  payment  as 
will  extinguish  the  liability  of  the  party  making  it  2  Accord- 
ing to  the  decisions  of  this  state,  the  answer  is,  it  will  not.* 
Snch  bills  are  often  of  no  more  value  than  forged  or  counter- 
feit bills ;  and  it  is  well  settled  that  these  are  no  payment,  un- 
less the  party  receiving  neglects  to  return  them  without  any 
nnnecessary  delay.'  It  is  a  case  of  mistake  by  both  parties — ^the 
one  paying,  and  the  other  receiving  a  bank  bill,  supposing  it  to 
be  good  and  genuine,  when,  in  truth  it  was  the  bill  of  a  broken 
bank  or  counterfeit. 

§  751.  The  custom  of  merchants  requires  that  the  holder 
of  a  bill  shall  present  the  instrument,  at  its  maturity,  to  the 
acceptor,  demand  payment,  and,  upon  receipt  of  the  money, 
deliver  up  the  bill  ;*  if  he  departs  from  this  custom,  and 
especially  if  he  takes  a  draft  on  a  banker,  or  any  other  secmdty, 
whereby  the  time  of  payment  is  extended,  though  only  till  the 
next  morning,  the  drawer  and  indorsers  will  be  dis- 
charged. But  *if  the  time  of  payment  is  not  extended  *552 
and  the  holder  retains  possession  of  the  bill,  so  that  he  is 
ready  to  surrender  it  on  payment  to  the  drawer  or  indorser, 
and  the  demand,  protest  and  notice  are  made  and  given  in  due 
time,  there  is  no  reason  why  the  taking  of  a  check  on  a 
bank  as  a  means  of  obtaining  the  money  on  the  bill,  should 
operate  to  discharge  any  of  the  parties  thereto.* 

^BickfordY.  First  Nat.  Bk.,  42  lU.,  1288;  Rounds  v.  Smith,  id.,  241; 
Brown  y.  Leckie,  43  id.,  497. 

'lightbody  V.  Ontario  Co.  Bank,  11  Wend.  R,  9;  see,  a]0o  the  cases 
there  cited;  ante,  205-207;  Houghton  v.  Adams,  18  Barb.,  545;  Fogg  y. 
Sawyer,  9  N.  H.,  865. 

'  2  John.  R.,  455;  Thomas  y.  Todd,  6  Hill  R,  840.  In  Scruggsy.  Gass, 
8  Yerg.,  175,  i(  was  held  that  payment  made  and  received  in  the  notes  of  a 
bank  that  had  failed,  but  was  supposed  to  be  good,  is  valid.  See,  also,  2 
Porter,  280;  ante,  206. 

*  Hansard  v.  Bobinson,  7  Barn.  &  Ores.,  90.  This  case  decides  that  an 
indorsee  cannot  recover  against  the  acceptor,  at  law,  without  producing 
and  surrendering  the  bill,  though  the  bill  be  lost  after  its  maturity.  8 
Barb.  R,  408. 

*  Story  on  Bills,  §  419,  seems  to  express  a  contrary  opinion.  But  Mr. 
Chittyaays:  "Payment  is  frequently' made  by  a  draft  on  a  banker;  in 
which  case,  if  the  person  receiving  the  draft  do  not  use  diligence  to  get  it 
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On  tlie  same  ground  the  receipt  of  bank  bills  in  payment 
of  a  note  or  bill  would  operate  as  a  discharge  of  the  drawer 
and  indoreei-s,  notwithstanding  the  bills  received  instead  of 
money  were  absolutely  valnelesss,  in  case  of  any  delay  in  the 
time  of  demanding  payment,  or  other  conduct  of  the  liolder  by 
wliich  the  drawer  or  indorser  is  deprived  of  tlie  opi>ortunity 
of  paying  and  taking  up  the  note  or  bill,  and  having  immediate 
recourse  thereon  to  the  parties  liable  to  him.'  Bank  bills  are 
not  money,  though  they  circulate  as  such  in  the  ordinary 
transaction  of  business,  by  the  mutual  consent  of  the  parties 
delivering  aiid  receiving  them  in  payment. 

§  752.  Payment  hy  hill  or  note, — As  between  the  holder 
and  the  maker  of  a  note  or  the  acceptor  of  a  bill,  the  same 
principle  applies  as  in  the  case  of  any  other  indebtedness ;  and 
the  following  general  principles  in  reference  to  the  payment 
by  bill,  note  or  check  seems  to  be  well  established.  First,  the 
receipt  of  the  debtor's  own  note,  bill  or  check  will  not  of  itself 
operate  as  payment,  even  though  it  be  expressly  agreed  to  be 
received  as  such.'  Second,  the  receipt  of  a  note  of  a  third 
party  will  be  deemed  payment  if  it  be  expressly  agreed  to  be 
taken  as  such.'  Third,  if  the  third  party's  note  be  taken  at  the 
time  of  the  contracting  of  the  debt,  the  presumption  is  that  it 
was  taken  in  payment/  otherwise  when  the  bill  or  note  of  a 
third  party  is  received   for  a  precedent  debt.* 

A  note  of  the  debtor,  though  receipted  as  cash,  is  not  an 
absolute  payment ;  nor  is  the  note  of  a  third  person,  unless  it 

paid,  the  person  from  whom  he  received  it,  and  every  other  party  to  the 
bill,  will  be  discharged,  but  not  otherwise,  unless  the  holder  expressly  agreed 
to  run  all  risks;  for  a  banker's  check  is  not  money." 

»  Ontario  Bank  v.  Ligbtbody,  13  Wend.,  101;  Story  on  Notes,  §  502.  An 
agreement  between  the  holder  and  maker  of  a  note,  making  the  receipt  of 
bank  bills  operate  as  payment  in  the  pLicc  of  money,  manifestly  can  have 
no  effect  whatever  upon  the  contract  of  the  indorser. 

8  The  Syracuse,  &c.,  R.  R.  Co.  v.  Collins,  1  Abb.  N.  C,  47;  S.  C,  57 
N.  y.,  641;  Cole  V.  Sackett,  1  Hill,  516;  Waydell  v.  Luer,  5  id.,  448;  8.  C, 
8  Denio,  410;  Hill  v.  Beebe,  13  N.  Y.,  556;  Spencer  v.  Ballou,  18  id.,  327; 
Bradford  v.  Fox,  38  id.,  289. 

» Smith  V.  Miller,  43  N.  Y.,  171;  Turner  v.  Bk.  of  Fox  Lake,  8  Kcyes, 
425;  Parrotl  v.  Colby,  6  Hun,  55;  affirmed,  71  N.  Y.,  597;  Sweet  v.  Titus. 
67  Barb.,  327;  Tobey  v.  Barber,  5  Johns.,  68;  Hoopes  v.  Strasburger,  37 
Ind.,  390;  Larnc  v.  Cloud,  22  Gratt..  513. 

*  Noel  V.  Murray,  13  N.  Y.,  167;  Youngs  v.  Stahelin,  84  id.,  258;  Shaw 
V.  Republic  L.  Ins.  Co.,  69  id.,  286. 

»  Noel  V.  MuiTay,  supra  ;  Youngs  v.  Stahelin,  mpra, 
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be  expressly  accepted  as  payment.*     But  tlie  creditor  re- 
ceiving *a  draft  drawn  by  his  debtor  on  a  third  person,  *553 
may  make  it  his  own  by  his  laches,  or  by  taking  some 
other  security  in  its  stead.' 

§  753.  When  bills  are  taken  in  payment  of  a  debt,  and  the 
creditor  snes  on  the  original  consideration,  payment  of  the  bill 
wifl  be  presnmed  nntil  the  contrary  appear.'  And  when  a 
creditor  takes  from  his  debtor  a  check  on  a  bank  or  a  negotia- 
ble note,  he  cannot  recover  on  the  original  consideration  with- 
out showing  the  check  to  have  been  dishonored,  or  surrendering 
the  note  to  be  canceled.*  A  check  drawn  payable  to  the  order 
of  the  creditor  and  indorsed  by  him,  prodnced  by  the  debtor, 
is  evidence  of  the  payment  of  so  much  money  ;*  and  proof  of 
the  delivery  of  the  check  to  him  in  payment  of  the  debt, 
though  payable  to  bearer,  and  the  production  of  it  by  the 
drawer  will  i-aise  the  presumption  that  the  person  to  whom  it 
was  delivered  received  the  money  on  it.* 

§  754.  At  common  law,  where  the  payee  or  holder  of  a 
promissory  note  or  bill  of  exchange  appoints  the  maker  or 
acceptor  his  executor,  the  debt  is  discharged  ;  and  therefore  no 
action  at  law  can  be  maintained  on  the  note  or  bill,  even  by  a 
person  to  whom  the  acceptor  has  indorsed  it.^  But  in  equity 
the  executor  is  accountable  for  the  amount  of  his  debt  as 
assets,  in  case  it  is  required  for  the  payment  of  the  creditors  of 
the  deceased ;  if  not  so  required  the  debt  is  discharged.*    The 

^  Tobey  v.  Barber,  5  John.  R,  68.  Such  a  receipt  may  be  explained  or 
CTcn  contnidicted.    St.  John  v.  Purdy,  1  Sand.  R,  9  ;  6  Wend.,  85. 

*  Southwick  V.  Sax,  9  Wend.,  122;  Nexsen  v.  Lyell,  5  Hill,  466;  While 
V.  Howard,  1  Sand.  R.  81;  23  Wend.,  345. 

'Duffield  v.  Creed,  5  Esp.  R.,  52;  Miller  v.  Ritz,  8  E.  D.  Smith, 
253. 

*  Hohnes  v.  D'Camp,  1  John.  R.,  34;  10  id.,  104;  15  id.,  247;  Perce  v. 
Davia,  1  Mood.  &  Rob.,  365;  or  the  check  of  another;  Mclntyre  v.  Kennedy, 
29  Pcnn.  Aate,  448. 

The  bank  stamp  paid  on  a  check  may  be  explained,  by  shoeing  that 
it  was  made  by  mistake.    Scptt  v.  Bctts,  Hill  &  Denio,  868. 

*  Egg  V.  Barnet,  3  Esp.  R,  196. 

*  Aubcrt  V.  Welsh,  4  Taunt.,  293;  4  Esp.  R,  9. 

'Frcakley  V.  Fox,  9  Bam.  &  Crcs.,  180;  Barry  v.  Usher,  11  Ves.,  87. 
The  rule  is  different  under  the  statutes  of  this  state. 

^  Story  on  Notes,  §444;  Marvin  v.  Stone,  2  Cowen,  781;  Decker, 
▼.  Miller,  2  Paige,  Ch.  R,  149;  Gardner  v.  Gardner,  7  id..  112;  22  Wend., 
626. 
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creation  and  acceptancje  of  the  trnst  operate  as  a  release  or  ex- 
tinguislinient  of  the  debt,  or  the  action  for  it,  upon  the  ground 
that  such  must  have  been  tlie  intention  of  the  testator ;  be- 
cause, by  making  the  debtor  an  executor,  he  voluntarily 
554*  ^destroys  the  only  remedy  or  means  by  which  the 
debt  can  be  collected.  And  the  consequence  is  the 
same,  if  the  debtor  is  a  co-executor  with  others ;  for  one  exec- 
utor cannot  sue  another.* 

In  this  state,  it  is  provided  by  statute  that  the  naming  of 
any  pei-son  executor  in  a  will  shall  not  operate  as  a  discharge 
or  bequest  of  any  just  claim  or  debt  due  from  him  to  .the 
testtitor.* 

§  755.  Application  of  payments, — ^If  a  debtor  owe  his 
creditor  several  debts  upon  distinct  causes,  and  pays  him  a  sum 
of  money,  he  (the  payer)  has  a  right  to  sjiy  to  which  debt  or 
debts  the  money  shall  be  appropriated,  provided  he  directs  this 
at  the  time  of  payment."  After  such  application  has  been 
once  made  he  is  concluded  by  it  even  though  it  has  been  ap- 
plied to  an  illegal  claim.*  Of  course  there  can  be  no  election 
where  there  is  but  one  defendant  in  existence  at  the  time  the 
payment  is  made*  neither  can  there  be  an  election  after  the  dis- 
pute has  begun,"  if  the  debtor  does  not  so  direct  application, 
the  creditor  may  apply  it  as  he  pleases.^  Where  the  creditor 
makes  no  application  at  the  time  of  payment  he  may  do  so 
subsequently  if  he  do  not  thereby  prejudice  the  debtor.*    And 


'  Per  Sutherland,  Justice,  in  Marvin  v.  Stone,  supra.  The  qualifica- 
tion to  the  rule  is  based  on  this  reason;  the  law  will  not  allow  a  voluntarj 
release  to  deprive  creditoi-s  of  their  just  claims. 

«  8  R.  S.  (Banks'  5th  ed.),  171. 

'Taylor  v.  Sanford,  7  Wheat.,  13;  Pindall  v.  B*k.  of  Marietta,  10 
Leigh,  484;  Whitaker  v.  Groover,  50  Ga.,  174;  Sprickill  v.  Martin,  73  N. 
C,  92;  Clarke  v.  Scott,  45  Cal.,  80;  Hall  v.  Constant,  2  Hall,  185. 

•  Mayor  of  Alexandria  v.  Patten,  4  Cranch,  817;  Hill  v,  Sutherland,  1 
Wash.  (Va.),  128;  Hubbell  v.  Flint,  15  Gray,  560. 

»  Donally  v.  Wilson,  5  Leigh,  320.  ^ 

•  U.  S.  V.  Kirkpatrick,  9  Wheat.,  720. 

■I  Sheppard  v.  Steele,  48  N.  Y.,  52;  S.  C,  8  Lans.,  417;  Fattison  ▼. 
Hull  0  Cow.,  747;  Bennell  v.  Wilder,  67  111.,  327;  Bean  v.  Brown,  64  N. 
H..  395;  Woods  v.  Sherman,  71  Pa.  St.,  100;  Mann  v.  Marsh,  2  Caines'R, 
99;  Edwards  on  Bailm.,  283;  Reed  v.  Boardman,  20  Pick.,  441;  Mitchell 
V.  Dull,  4  Gill  &  John.,  861;  Logan  v.  Mason,  6  Watts  &  Serg.,  9;  Wash- 
ington  Bank  v.  Prescott,  20  Pick.,  839;  Van  Rensselaer  v.  Roberts,  6 Denio, 
470;  Sherwood  v.  Haight,  26  Conn,,  432. 

•  Sheppard  v.  Steele,  43  N.  Y.,  52. 
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he  has  a  reasonable  time  in  wbicli  to  elect  on  which  debt  he 
will  apply  the  payment/  bnt  when  he  has  once  made  snch  elec- 
tion he  is  bound  by  it,  and  cannot  afterwards  change  the  ap- 
plication,* he  cannot  however  make  the  application  to  debts  not 
yet  due,'  and  when  the  debtor  makes  the  application,  although 
the  creditor  refuse  to  so  apply  it,  yet  if  he  receives  the  money 
it  must  be  so  applied/ 

Where  there  are  two  demands,  and  the  debtor  pays  a  snm 
exactly  eqnal  to  one  of  them,  it  will  be  considered  as  having 
been  paid  in  discharge  of  that.'  If  one  be  due,  while  the  other 
is  not,  the  payment  applies  to  the  former.* 

§  756.  In  respect  to  indefinite  payments,  there  are  numer- 
0116  and  conflicting  decisions.  In  a  case  of  considerable  interest, 
decided  in  this  state.  Chancellor  Walwoeth  states  the  law  on 
the  subject  in  these  terms :  Some  of  the  fundamental  principles 
of  the  civil  law  appear  to  have  been  adopted  everywhere,  and 
to  admit  of  no  doubt :  1.  If  both  debts  are  due  at  the  time  of 
the  partial  payment,  the  debtor  is  at  liberty  to  apply  the  pay- 
ment to  which  he  pleases,  if  his  intention  is  manifested  at 
the  time  of  the  payment ;  subject  to  this  I'estriction,  *how-  *555 
ever,  tliat  the  creditor  is  not  obliged  to  receive  a  partial 
payment  of  any  particular  debt,  of  which  the  whole  is  due  at 
the  time  the  offer  of  payment  is  made.  2.  Where  the  debtor 
neglects  to  manifest  his  intention  as  to  the  application  of  the 
payment,  at  the  time  it  is  made,  the  creditor  may,  at  the  time 
he  receives  the  money,  apply  it  to  which  debt  he  pleases,  un- 
less the  debtor  objects;  the  creditor  manifesting  his  intention 
at  the  time,  either  in  the  acquittance  which  he  gives,  or  in  some 
other  way.  3.  If  a  partial  payment  is  made,  on  account  of 
debts,  one  part  of  which  consists  of  the  principal,  and  the  otlier 
of  interest  or  compensation  due  for  the  nse  of  the  capital  of 
snch  debts,  so  much  of  the  payment  as  is  necessary  to  satisfy 
the  interest,  or  arrears  then  due,  shall  be  firet  applied  for  that 
purpose,  and  the  residue  only  shall  go  to  reduce  the  amount  of 

» Shipsey  v.  Bowery  Bk..  59  N.  Y.,  485. 

« Wright  V.  Wright.  73  N.  Y.,  149;  S.  C,  7  Daly,  56;  Tooke  v.  Bonds, 
20  Tex.,  419. 

»Bobe  V.  Stickney,  86  Ala.,  482. 

*  Reed  v.  Boardman,  20  Pick.,  441;  Wetherell  v.  Joy,  20  Me.,  825. 

*  Robert  v.  Gamie,  8  Gaines'  R.  14;  Stone  v.  Seymour,  15  Wend.,  19. 

*  Bacon  v.  Brown,  1  Bibb.,  834;  Seymour  v.  Sexton,  10  Watta,  255; 
iMcDowell  y.  Canal  Co.,  5  Mason,  11. 
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tlie  principal  debt.*  These  rules  prevailed  in  tlie  Koman  or 
civil  law,  and  are  now  tlie  settled  law  of  France,  Spain,  Hol- 
land, Scotland,  England,  and  the  United  States.* 

§  757.  There  is  a  class  of  cases  in  which  the  courts  have 
shown  a  disposition  to  make  the  application  of  payments, 
unappropriated  by  cither  party,  upon  principles  of  equity, 
with  a  view  to  all  the  circumstances,  without  laying  do^vn 
any  settled  and  uniform  rule.'     Thus,  where  the  instrument 

»  Lash  V.  Edgerton,  13  Minn.,  210. 

'  Stone  V.  Seymour,  supra,  and  authorities  there  cited.  The  Chancellor 
cites,  with  approbation,  (he  principle  laid  down  by  Chief  Justice  I^Iarshall., 
in  Field  v.  Holland,  0  Cranch,  27,  that  the  debtor,  by  omitting  to  make  the 
application  liirasclf,  tacitly  surrenders  the  right  to  the  creditor,  and  enables 
him  to  apply  the  payment  in  such  manner  as  he  shall  think  proper,  provided 
such  application  is  not  inequitable:  and  that  if  he  omits  to  make  the  appro- 
prialioii,  the  court,  upon  whom  the  exercise  of  the  power  devolves,  sbould 
make  the  application  upon  equitul.)lc  principles.  See,  also,  Cowperlhwaile 
V.  Sheffield,  1  Sand.  U.,  41C,  where  the  opinion  of  the  Chancellor  is  quoted 
with  approbation. 

»  Mills  V.  FowKes,  7  Scott's  R.,  444;  5  Bing.  N.  C,  455.  Where  u  cred- 
itor has  two  several  demands  against  his  debtor,  one  barred  by  the  statute 
of  limitations,  and  the  other  not,  a  part  payment,  to  take  the  case  out  of  the 
operation  of  the  statute,  must  be  expressly  made  on  account  of  the  older 
debt.  But,  in  the  absence  of  any  express  appropriation  by  the  debtor,  at 
the  time  of  making  it,  the  creditor  is  at  liberty  to  appropriate  the  payment 
towards  satisfaction  of  that  portion  of  the  debt  which  the  statute  would 
bar.  TiNDAL,  O.  J.,  declares,  in  this  case,  that  the  rule  of  the  civil  law,  to 
apply  a  payment  to  the  most  burdensome  debt,  is  not  recognized  by  the 
common  law,  and  that  where  both  of  the  parties  omit  to  make  the  appro- 
priation, the  law  applies  the  payment  to  the  earlier  items  in  the  account; 
and  cites  Goddard  v.  Cox,  2  Str.,  1194,  and  several  other  ctises. 

Philpott  V.  Jones,  2  Ad.  &  E.,  41.  In  this  case,  where  the  creditor  had 
two  demands,  one  a  legal  and  collectible  debt,  and  the  other  for  spirits,  on 
which  the  law  gave  him  no  cause  of  action,  and  the  debtor  made  a  general 
payment  without  specifying  on  which  account,  it  was  held  that  the  cixxiitor 
has  a  right  to  apply  it  to  the  payment  of  the  last  mentioned  debt.  Contra, 
14  N.  liamp.,  431;  and  Hohan  v.  Hanson,  11  Cush.,  44. 

In  Peters  v.  Anderson,  5  Taunt.,  51)6,  where  two  debts  were  due  to  the 
plaint  ilT.  one  on  a  covenant,  the  other  on  a  simple  contract,  and  pavmcnts 
had  been  made  generally  on  account,  the  plaintiff  was  permitted  to  ascribe 
those  payments  to  the  defendant,  for  which  he  had  the  worse  security,  TJie 
same  rule  was  held  in  Bosanquet  v.  Wray,  6  Taunt.,  597,  where  the  cred- 
itor was  permitted  to  apply  a  general  payment  to  the  discharge  of  a  prior 
purely  equitable  debt,  and  sue  at  law  for  the  later  legal  debt. 

Smith  V.  Loyd,  11  Leigh  (Virginia)  II.,  512.     Where  there  are  several 

debts  due  from  the  debtor  to  the  creditor,  and  general  payments  are  made 

without  specifying  on  which  account,  and  no  appropriation  is  made  by  the 

creditor,  there  is  no  settled  rule  of  application;  and  the  court,  in  such  a 
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bears  Interest,  it  will  be  first  applied  to  that  part  of  the 
debt.' 

*Where  there  are  no  special  circumstances  shown,  call-  *556 
ing  for  equitable  consideration,  and  general  payments  are 
made  that  are  not  applied  for  by  either  party,  the  law  will  make 
the  application ;  and  in  doing  so,  will  apply  the  payment  to 
the  extinguishment  of  the  oldest  debt.*    And  this  is  so  where 

case,  will  apply  the  payments  according  to  the  justice  of  the  particular 
case,  with  u  view  to  nil  the  circumst'inces;  if  the  debts  are  all  due,  the  pay- 
ments are  to  be  applied  so  as  to  extluguish  the  debts  according  to  priority 
of  time.    Decided  in  1841. 

Id  Moss  v.  Adams,  4  Iredell's  £q.  R,  42,  there  being  payments  made  on 
different  accounts,  but  no  appropriation  of  them  by  either  party,  the  court 
applied  them  to  that  debt  for  which  the  creditor's  security  was  most  pre- 
caiious.  The  same  rule  was  acted  on  in  Jones  v.  Eilgore,  2  Rich.  Eq.  R, 
63;  see,  also,  Baine  v.  Williams,  10  Smedcs  &  Marsh.,  118. 

In  this  state  where  payments  on  a  running  account  are  not  specifically 
applied  by  the  parties,  equity  will  apply  them  to  the  earliest  items,  even 
though  the  creditor  has  security  for  those  items,  and  none  for  the  later  ones. 
Truscott  V.  King.  2  Selden  R.,  147;  Wortherly  v.  Emerson,  116  Mass., 
374. 

Upham  and  others  v.  Lefavour,  11  Met.,  174.  The  rule  that  payments 
are  to  be  applied  to  the  earliest  items  of  debt,  does  not  apply  where  the 
creditor  having  the  right  to  do  so  actually  makes  a  different  appropriation : 
and  the  creditor  may  apply  a  payment  to  a  debt  that  is  not  secured,  where 
he  is  not  prohibited  from  doing  so  by  any  established  rule  of  appropriation. 
Decided  in  1846.  Kidder  v.  Norris,  18  N.  H.,  522;  Stone  v.  Talbot,  4  Wis., 
442. 

Caldwell  v.  Wentworth,  14  N.  Hamp.,  431.  If  a  debtor  pays  money  on 
an  illegal  demand,  such  as  a  demand  for  spirituous  liquors  illegally  sold,  he 
cannot  aftcrwerds  insist  upou  the  payments  being  applied  to  a  legal  debt 
due  to  the  same  person;  but  where  he  makes  no  application  the  payment 
^iU  be  applied  to  the  lawful  instead  of  the  unlawful  debts.  Decided  in 
1843. 

Postmaster  (General  y.  Furber,  4  Mason  R,  833.  Where  there  is  a  run- 
oiug  account,  and  payments  are  made  upon  it,  they  are  to  be  applied  to 
extinguish  antecedent  items  on  the  debit  side.  It  is  the  first  item  on  the 
debit  side  of  the  account  that  is  discharged  or  reduced  by  the  first  item 
on  the  credit  side.  The  same  rule  was  applied  in  Allston  y.  Contee,  4  Harr. 
AJohn.,  851. 

'Lash  y.  Edgerton,  13  Minn.,  210;  Starr  y.  Richmond,  30  111., 
276;  Anketel  y.  Converse,  17  Ohio.  St.,  11. 

'Fairchild  y.  Holly,  10  Conn.  R.  175;  The  United  States  v.  Kirk- 
patrick,  9  Wheat.,  720;  Meggot  v.  Mills,  1  Ld.  Iteym.,  286;  Simpson  v. 
Ingbam,  2  Barn.  &  Cres.,  65;  Clayton's  case,  1  Meriv.,  584,  610;  Brooke  y. 
Enderly,  et  al.,  2  Brod.  &  Bing.,  70;  4  Mason  R,  333;  4  Harr.  &  John.  R, 
851;  Truscott  y.  King,  2  Selden  R.,  147;  Pierce  y.  Sweet,  33  Pcnn.  State, 
151;  Gushing  y.  Wyman,  44  Maine,  121;  Sheppard  y.  Steele,  43  N.  Y.,  52; 
JackBon  y.  Johnson,  11  Hun,  509;  Bobe  y.  Stickney,  36  Ala.,  482;  Wendt 
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the  payment  is  made  on  an  account  cnrrent  and  the  creditor 
has  a  lien  for  some  of  the  earlier  items  and  none  for  the  othtrs.* 
So  also  the  law  will  geneially  apply  the  payment  to  that  debt 
which  is  the  most  burdensome  to  tlie  debtor.' 

If  the  intention  of  the  party  entitled  to  make  the  applica- 
tion can  be  ascertained,  or  fairly  infeiTed  from  the  facts  dis- 
closed, it  has  been  held  in  one  case  that  the  application  should 
be  made  according  to  such  presumed  intention ;  and  this  is  cer- 
tainly good  law  where  the  intention  has  been  evidenced 
557*  in  due  time  by  some  act  of  the  *party.*  Otherwise  it  is 
no  more  than  saying  that  the  application  shall  be  made 
for  the  benefit  of  one  or  the  other  of  the  two  parties,  in  the 
discretion  of  the  court.  If  the  understanding  of  both  of  the 
parties  can  be  ascertained,  the  application  becomes  a  matter  of 
agreement,  and  no  longer  requires  a  judicial  appropriation ;  bo 


V.  Ross,  33  Cal.,  650;  Home  v.  Planters*  Bk.,  32  Qa.,  1;  Bloom  v.  Eem, 
80  La.  An.,  Part  2,  1263. 

*  Worlhley  v.  Emerson,  116  Mass.,  374. 

•  Spiller  V.  CVcditors,  16  La.  Ann.,  202;  Peters  v.  Anderson,  5  Taunt., 
596;  but  see  Stone  v.  Seymour,  15  Wend.,  29. 

'  Bank  of  Portland  v.  Brown,  22  Mnine  K.,  295.  In  the  case  of  an  in- 
voluntaiy  payment,  the  debtor  Ims  no  right  to  direct  how  the  payment  shall 
be  applied.  •  "  Are  there  any  facts  in  this  case  from  which  we  can  infer 
what  must  have  been  the  intention  of  the  plaintiffs,  as  to  the  application  of 
the  payment  obtained  by  tliem  ?  The  four  thousand  dollar  note  was  due  to 
the  plaintiffs  absolutely.  The  two  thousand  and  eighty  dollar  note,  in- 
dorsed by  the  defendant  and  on  which  this  action  is  brought,  whs  held  by 
them  as  collateral  security  merely.  Now,  other  considerations  being  equal, 
and  it  does  not  appear  that  they  were  not,  it  would  seem  to  be  presumable 
that  the  plaintiffs  would  apply  the  payment  in  the  first  instance  to  a  note 
absolutely  due  to  them,  rather  than  to  one  transferred  to  them  as  collateral 
security  only.  We  are,  therefore,  led  to  the  conclusion  that  the  plaintiffs 
are  entitled  to  recover."    Adams  Exp.  Co.  v.  Block,  62  Ind.,  128. 

There  being  no  direct  application  of  payments,  they  are  to  be  appropri- 
ated according  to  the  presumed  intention  of  the  parties,  to  be  collected 
from  all  the  facts.  Chitty  v.  Naish,  2  Dowl.  P.  C,  511;  Brazier  v.  Bryant, 
8  id.,  477. 

Emery  v.  Tickart,  3  Vt. ,  15.  When  payments  are  not  applied  by  the 
payer  at  the  time,  nor  by  the  payee  afterwards,  the  court  are  to  make  the 
application,  according  to  the  understanding  of  the  parties,  when  that  can 
be  ascertained  by  a  fair  inference  from  the  facts  disclosed.  Selick  v.  Turn- 
pike Co.,  13  Conn.  R,  458:  Rousseau  v.  Coll,  14  Vt.,  83;  White  v.  Trum- 
bull, 3  Green.,  314;  McFarland  v.  Lewis,  2  Scam.,  844;  West  Branch  Bank 
V.  Moorehead,  5  Watts  &  Serg.,  542;  3  Watts  &  Serg.,  550.  The  applica- 
tion of  payment  by  the  debtor  is  to  be  ascertained  as  a  question  of  fact, 
and  determined  by  the  jury  upon  the  evidence,  under  the  direction  of  the 
court. 
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if  the  debtor  declares  on  what  account  the  payment  is 
made,  or  if  he  waives  that  I'ight,  and  the  *creditor  applies  *568 
the  payment  to  either  of  the  accoants,  it  is  no  longer  open 
for  controversy. 

§  758.  In  making  the  application  of  general  payments  the 
creditor  is  bound  to  respect  the  rights  of  a  surety.  For  in- 
stance, if  the  creditor  holds  a  mortgage  as  security  for  the  pay- 
ment of  several  notes,  one  of  which  is  made  by  the  debtor  and 
a  third  person  jointly,  and  two  of  whicli  are  guaranteed  by  a 
surety,  he  cannot  appropriate  the  proceeds  of  the  mortgaged 
premises  to  the  payment  of  the  joint  note  solely.'  But  when 
a  bond  is  given  for  a  public  officer,  conditioned  that  he  shall 
faithfully  pay  over  such  moneys  as  may  come  into  his  hands 
in  that  capacity,  the  surety  caimot  require  that  subsequent  pay- 
ments sliall  be  applied  to  the  credit  of  his  principal  on  a  former 
term,  to  the  prejudice  of  sureties  on  a  new  bond.*  And  in  all 
snch  cases,  where  the  parties  themselves  have  omitted  to  make 
any  specific  appropriation  of  payments,  the  law  wijl  appro- 
priate them  according  to  the  justice  and  equity  *of  the  *559 
case,  for  the  benefit  of  both  paities,  including  sureties  and 
guarantors.  But  as  a  general  rule,  any  application  made  by 
the  party,  entitled  at  the  time  to  make  such  application,  is  bind- 
ing upon  all  the  parties.* 

§  759.  Where  a  person  ia  indebted  individually  and  also 
jointly  with  another,  to  the  same  man,  on  two  separate 
accounts,  and  pays  money  to  him  without  specifying  on  which 
it  is  to  be  applied,  the  creditor  is  at  liberty  to  apply  the  pay- 
ment, other  things  being  equal,  to  the  joint  or  several  debt,  as 
he  may  choose.*  But  when  there  are  distinct  demands,  one 
against  persons  in  paitnei'ship,  and  another  against  only  one  of 


^  Merrimack  Co.  Bk.  v.  Brown,  12  N.  H. ,  821 ;  see  also  Cage  v.  Bef ,  6 
Smerles  &  Mai-sh.,  410;  and  Donally  v.  ^ilaon,  6  Leigh,  829. 

•  15  Wend.  R.,  19. 

^  Alien  y.  Culver,  8  Denio,  284.  In  this  case  the  creditor  holding  a 
goarantj'  for  the  payment  of  rent,  and  having  another  account  with  his 
tennnr,  iiicladcd  the  rc>nt  in  the  account  rendered,  and  it  was  held  that  the 
guarantor  was  entitled  to  insist  upon  the  appropriation  so  made. 

Once  legally  niade,  I  he  application  binds  both  parties.  Thayer  y.  Den- 
ten,  4  Mich.,  192;  Chancellor  y.  Schott,  28  Penn.  State,  08. 

*  Van  Rensselaer's  Ex'rs  y.  RoL>erts,  5  Denio,  470;  Baker  y.  Stackpoole, 
»  Cowen,  420,  486. 
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the  partners,  if  the  money  paid  be  the  money  of  the  partners, 
the  creditor  is  not  at  Hberty  to  apply  it  to  the  payment  of  the 
debt  of  the  individual ;  that  would  be  allowing  the  creditor  to 
pay  the  debt  of  one  pereon  with  the  money  of  others.*  And 
where  payment  is  made  to  a  party  holding  a  debt  due  to  him- 
self and  also  one  due  to  himself  and  another  he  must  apply  the 
payment  ratably  between  the  two  debts.* 

^760.  When  a  person  has  two  demands,  one  for  goods 
sold  recognized  by  law,  the  other  arising  on  a  usurious  loan 
forbidden  by  law,  and  an  unappropriated  payment  is  made  to 
him,  the  law  will  afterwards  appropriate  it  to  the  demand 
which  it  acknowledges,  and  not  to  the  demand  which  it  pro- 
hibits.* There  is,  however,  a  clear  distinct  in  between  an  illegal 
debt  and  one  that  has  been  barred  by  the  statute  of  limita- 
tions ;  for  in  respect  to  the  latter,  it  is  held  that  the  ci-editor 
may  appropriate  a  general  payment  to  such  a  demand,  and  the 
rule  of  law  is  to  appropriate  such  payments  to  the  earliest 
debt.*     On  the  same  principle,  the  creditor  is  permitted,  in 

England,  to  apply  a  general  payment  on  an  unstamped 
560*  bill   *of  exchange,   notwithstanding  he  holds  another 

stamped  bill  on  which  the  law  gives  him  a  right  of  action.* 

§  761.  There  are  cases  in  which  the  creditor,  having  an 
election  in  respect  to  the  appropriation  of  payments  and  exer- 
cising it,  is  held  to  waive  a  right  secured  to  him  by  law  ;  as 
when  a  firm  holds  a  bond  as  security  for  advances  to  be  made 
for  a  correspondent,  and  one  of  the  firm  dies,  leaving  a  balance 
due  secured  by  the  bond,  and  the  survivors  take  in  a  new  part- 
ner and  continue  the  same  account  with  the  correspondent 
until  the  latter  has  advanced  a  sum    sutlicient  to  cancel  the 


1  Thompson  v.  Brown,  1  Moody  &  Malkin,  40;  Jones  y.  Perkins,  29 
Miss.  (7  Cush.),  139. 

«  Colby  V.  Coop.  35  N.  H.,  34 

»  Wright  V.  Laing,  8  Barn.  &  tJres.,  195.  See  the  case  put  by  Oh.  J. 
Abbott,  illustrating  the  principle  of  appropriation  applicable  to  such  cir- 
cumstances. Rohan  v.  Hanson,  11  Cush.  (Mass.),  44;  Spillcr  v.  Creditors, 
10  La.  Ann.,  292;  Cadez  Bk.  v.  Slemmons,  34  Ohio  St.,  142. 

*  Mills  V.  Fowkes,  7  Scott's  R.,  444;  0  Bing.  N.  C,  455;  Armistead  v. 
Brooke,  18  Ark.,  521;  Robinson's  Adni'rs  v.  Allison,  30  Ala.,  525. 

*  Biggs  V.  Dwight,  1  Man.  &  Ry.,  808.  But  in  this  case  there  was  evi- 
dence from  \vhich  an  agreement  between  the  parties  so  to  apply  the  pay- 
ment, might  have  been  interred. 
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original  indebtedness,  while  incurring  a  farther  indebtedness ; 
by  this  appropriation  of  subsequent  payments  the  bond  is 
discharged/ 

*Bat  the  election  or  appropriation  by  the  creditor  *661 
IB  uot  made  by  an  entry  in  his  own  private  books,  and  is 
not  lost  to  him  in  snch  a  case  until  notice  of  the  appropria- 
tion has  been  oommanicated  to  the  opposite  party.  Thus,  for 
example,  a  bond  was  given  by  country  bankers  to  the  s^eral 
persons  eonstitnting  the  firm  of  a  London  banking  house,  con- 
ditioned for  remitting  money  to  provide  for  bills,  and  for  the 
repayment  of  such  sums  as  the  London  bankers  might  advance 
on  account  of  persons  constituting  the  firm  of  the  country 
banking  house,  or  any  of  them,  associated  or  not  with  other 
perBons.  One  of  the  partnere  in  the  country  bank  died,  a  con- 
siderable balance  being  then  due  to  the  London  bankers.    It 


^  Bodenham  v.  Purchas,  2  Bam.  A  Aid.,  89.  A  bond  was  given  to  the 
severa]  persons  constituting  the  firm  of  a  banking-house,  conditioned  for 
the  repayment  of  the  balance  of  an  account,  and  of  such  further  sum  as 
tbe  bankers  might  advance  to  the  obligor;  odc  of  the  partners  dies,  and  a 
new  partner  is  taken  into  the  firm;  at  that  time  a  considerable  balance  is 
due  from  the  obligor  to  the  firm;  advances  are  afterwards  made  by  the 
lADkers,  and  pnymcnts  tnode  to  them  on  account,  by  the  obligor;  the  latter 
is  credited  by  the  new  firm  with  the  several  payments,  and  clmrged  with 
the  original  debt  and  subsequent  advances  as  constituting  items  in  one  en- 
tire account,  and  the  balance  due  at  the  time  of  the  partner's  death  is  con- 
siderably i*educed,  and  that  reduced  balance,  by  order  of  the  obligor  is 
transferred  by  the  bankers  to  the  account  of  another  customer,  who,  with 
his  assent,  is  charged  with  the  then  debt  of  the  obligor.  The  person  so 
charged  having  become  insolvent,  the  surviving  partners  of  the  original 
firm  brought  their  action  upon  the  bond.  Heldt  that  as  they  had  not  orig- 
inally treated  it  as  a  distinct  account,  but  had  blended  it  in  the  general 
account  with  other  transactions,  they  were  not  at  liberty  so  to  treat  it  at  a 
subsequent  period;  and  that  having  received  in  different  payments  a  sum 
more  than  sufficient  to  discharge  the  debt  due  upon  the  bond  at  the  time  of 
the  death  of  the  deceased  partner,  the  bond  was  to  be  considered  as  paid. 
Batley,  J.:  " I  cannot  distinguish  this  in  principle  from  Clayton's  case. 
The  decisionB  in  the  courts  of  law  do  not  break  in  upon  the  distinctions 
there  taken.  The  principle  established  by  those  decisions  is  this,  that 
where  there  are  distinct  accounts  and  a  general  payment,  and  no  appropri- 
ation made  at  the  time  of  such  payment  by  the  debtor,  the  creditor  may 
apply  such  payment  to  which  account  he  pleases;  but  where  the  accounts 
arc  treated  as  one  entire  account  by  all  parties,  that  rule  does  not  apply." 
Abbott,  J. :  "  Presumably  it  is  the  sum  first  paid  in  that  is  first  drawn  out. 
It  is  the  first  item  on  the  debit  side  of  the  account  which  is  discharged  or 
reduced  by  the  first  item  on  the  credit  side."  See  Clayton's  case,  1  Mer., 
572. 
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was  the  course  of  busiuess  between  the  two  houses  for  the 
London  bankers  to  send  in  to  the  country  bankers  monthly 
accounts  of  receipts  ^nd  payments.  In  tlie  month  following 
the  death  of  the  deceased  partner,  the  London  bankers  received 
sums  in  payment  more  than  sufficient  to  discharge  the  balance 
then  dne ;  but  during  the  same  time  they  advanced  money  on 
account  of  the  country  bankers  to  an  equal  amount.  In  the 
first  ipstance  the  London  bankers  entered  in  their  books  all 
receipts  and  payments  made  after  the  death  of  the  deceased 
partner  to  the  account  of  the  old  firm,  bat  they  did  not  trans- 
mit any  account  to  the  country  bankers  until  two  months 
after  the  death  of  the  deceased  partner,  and  then  they  trans- 
mitted two  distinct  accounts ;  one,  the  account  of  the  old 
firm,  made  up  to  the  day  of  the  death  of  the  partner ;  and 
another,  a  new  account,  containing  all  payments  and  receipts 
subsequent  to  that  time, — Held^  that  the  entries  in  the  books 
of  the  London  bankei's  did  not  amount  to  a  complete  appro- 
priation by  them  of  the  several  payments  to  the  old  account, 
such  appropriation  not  being  complete  until  it  was  conimnni- 
cated  to  the  party  to  be  aifected  by  it ;  and  therefore  that 
the  London  bankers,  notwithstanding  these  enterics,  were 
entitled  to  apply  the  payments  received  subsequently  to  the 
death  of  the  deceased  partner  to  the  debt  of  the  new  firna.* 

§  762.  The  same  doctrine  has  been  held  in  this  state. 
Thus,  where  the  purchasei's  of  certain  leased  premises 
562*  brought  an  *action  against  the  defendant  as  guarantor  of 
the  covenants  contained  in  the  lease,  and  sought  among 
other  things  to  recover  the  rent  thereof,  and  it  was  shown  that 
the  plaintiffs  having  other  dealings  to  a  large  amount  with  the 
tenant,  kept  with  him  a  running  account  in  M^hich  the  rent 
was  regularly  charged  as  it  became  payable, » and  that  no  de- 
mand for  the  payment  of  the  rent  was  made  in  any  other  way, 
it  was  held  that  the  rendering  of  an  account  current  containing 
such  charges  for  rent  amounted  to  an  election  on  the  part  of 
the  plaintiffs  to  appropriate  the  credits  therein  to  the  payment 
of  the  debit  side  of  the  account  in  the  order  of  time  in 
which  the  items  were  charged."  An  election  once  made  and 
communicated  to  the  opposite  party,  is  binding*  upon  the  party 
making  it. 


>  Simpson  v.  Ingham,  2  Barn.  &  Ores.,  65. 
«  Allen  V.  Culver,  8  Denio,  284. 
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So  where  one  of  the  several  partners  dies,  and  the  partner- 
ship is  in  debt,  and  the  snrviving  partners  continue  their  deal- 
ings with  a  particular  creditor,  and  the  latter  joins  the  transac- 
tions of  the  old  and  the  new  firm  in  one  entire  account,  the 
payments  made  from  time  to  time  by  the  surviving  partners 
must  be  applied  to  the  old  debt ;  for  here  it  is  to  be  presumed 
that  all  the  partners  have  consented  that  it  should  be  considered 
as  one  entire  account,  and  that  the  death  of  one  of  the  partners 
has  produced  no  alteration  whatever.* 

§  763.  *  Where  the  drawer  of  a  bill  accepted  for  his  *563 
accommodation,  procures  it  to  be  discounted  by  his 
bankei-s,  and  after  it  is  dishonored,  informs  them  that  it  was 
accepted  for  his  accommodation  and  requests  them  not  to 
apply  to  the  acceptor  for  payment,  and  they  engage  to  look  to 
the  di-awer  for  payment,  the  bankers  as  holders  of  the  bill,  ai'e 
at  liberty  and  are  bound  to  apply  the  drawer's  funds,  coming 
into  their  hands,  in  payment  of  the  bill."  So,  when  a  customer 
pays  in  to  his  bankers  an  accommodation  note  and  informs 
them  that  it  is  a  note  made  for  his  accommodation,  and  re- 
quests them  to  hold  it  over  for  a  time  in  order  to  give  Lira  an 
opportunity  to  make  collections,  and  they  promise  to  do  so, 
and  the  customer  afterwards  pays  in  to  his  bankers  a  large 

*  Per  Mr.  J.  Batley,  2  B.  &  C,  72.  The  contiDuance  of  the  accouat  is 
a  mode  of  consenting  that  the  credits  shall  be  applied  in  payment  of  the 
debits  In  the  order  as  charged  and  credited. 

Strange  and  others  v,  Lee,  3  East,  485.  Where  a  bond  by  A.,  reciting  that 
B.  intended  to  open  a  banking  account  with  C.  D.  and  £.  as  his  bankers, 
was  confUtioned  for  payment  to  them  of  all  sums  from  time  to  time  ad- 
vanced to  B.  at  t/ie  hanking  house  of  G.  D.  and  E.  Held,  that  on  C.*s  death 
such  obligation  ceased,  and  did  not  cover  future  advances  made  tifter  an- 
other partner  was  taken  in;  and  that  B.,  who  was  indebted  to  the  house  at 
C.'s  death,  having  afterwards  paid  off  the  balance  which  was  applied  at  the 
time  to  the  old  debt  incurred  in  C.*8  lifetime,  A.  was  wholly  discharged 
from  his  obligation.     Decided  in  1803. 

Williams  v.  Griffith,  6  Mee.  &  Wels.,  300.  Where  in  an  action  for  the 
balance  of  a  banking  account,  the  question  between  the  parties  was  whether 
a  disputed  sum,  above  six  years  old.  had  been  paid  by  the  plaintiffs  with 
the  defendant's  siuthorily  or  not,— Held,  that  the  jury  having  found  that 
the  payment  vhm  authorized  by  thedcfendant,  the  plaintiffs  were  entitled  to 
apply  subsf^quent  unappropriated  payments  of  the  defendant  in  dis- 
charge of  the  sum  in  question,  so  as  to  prevent  the  operation  of  the  statute 
of  limitations. 

s  Marsh  and  another  v.  Houlditch,  cited  by  Chitty  on  Bills,  404;  see 
Kingaley  v.  Vernon,  >  4  Sand.  R,  861  ;  and  Pratt  v.  Foote,  5  Seld., 
463. 

99 


564  Patmiht, 

amount  without  making  any  special  appropriation,  it  will  be 
taken  to  have  been  paid  in  on  tlie  account,  and  will  be  applied 
in  payment  or  rcdnction  of  tlie  accommodation  note.* 

§  7G4.  In  a  banking  account  there  is  no  room  for  any 
other  appropriation,  than  that  wliich  arises  from  the  order  in 
which  the  i-eceipts  and  payments  take  place,  and  are  carried 
into  the  account.  Accordingly,  where  the  defendant  accepted 
a  bill  of  exchange  drawn  by  C,  who  indorsed  it  to  his  bankers, 
and  they  entered  it  on  the  ci'editsideof  C's  account,  but  the  bill 
having  been  dishonored,  entered  it  afterwards  on  the  debit 
side ;  and  a  few  days  after  this  dishonor,  the  defendant  paid  to 
C  the  amount  of  the  bill,  but  omitted  to  take  it  out  of  the 
banker's  hands,  and  C  having  subsequently  paid  to  the  banker 
enough  to  cover  the  bill,   including  all  previous  items  of  his 

indebtedness,  the  defendant  was  held  discharged.* 
664*        *Though  the    accommodation  maker  of  a  note  or 

acceptor  of  a  bill  stands  in  the  relation  of  a  surety 
towards  thjd  party  for  whose  convenience  the  paper  is  made  or 
accepted,  they  are  nevertheless  considered,  in  courts  of  law, 
as  the  principal  debtors — as  the  parties  primarily  liable.*  It 
follows  that  an  accommodation  maker  or  acceptor  can  only  be 
discharged  at  law  by  payment  or  release,  in  the  same  manner 

>  Hamroersley  y.  Knowlys,  2  Esp. ,  660. 

*  Field  and  others  y.  Can*,  5  Bing'.  R.,  18.  The  action  was  broug^ht  on 
two  bills  of  exchange  drawn  bj  Thomas  Crawshaw,  on  the  defendant,  at 
four  months'  date,  and  accepted  by  him.  They  were  given  for  the  price 
of  certain  wool  purchased  by  the  defendant  of  C.,  and  indorsed  by  C.  to 
plaintiffs;  but  the  ground  on  which  the  defendant  was  held  discharged  was 
this,  the  plaintiffs  had  charged  ten  bills  in  account  against  C.  and  had 
treated  them  as  paid;  they  had  in  fact  been  paid  by  defendant  to  C,  though 
left  in  the  hands  of  the  plaintiff. 

>3  Barb.,  634;  t  Campb.,  85;  18  East,  480;  Farquhar  and  others  ▼. 
Southey,  Mood.  &  M.,  14;  Patty  y.  Milne,  16  Wend.,  667.  A  person  ac- 
cepts t\  bill  for  the  accommodation  of  another,  and  the  latter  passes  it  to  his 
creditor  to  apply  in  payment  of  a  note;  the  creditor  gets  the  acceptance  dis- 
counted and  sends  the  proceeds  to  the  acceptor  directing  him  to  pay  the 
note;  and  it  is  held  that  the  latter  is  bound  to  use  the  proceeds  as  directed. 
The  party  accommodated  tacitly  engages  himself  to  take  up  the  bill,  or  to 
furnish  funds  with  which  to  take  it  up,  or  to  indemnify  tlie  acceptor,  or  the 
accommodation  maker  of  the  note,  as  the  case  m:iy  be.  Reynolds  y.  Doylo, 
1  M.  <&  G. ;  2  Scott  N.  R.,  45.  But  the  accommodation  maker  and  acroptor 
stand  liable  on  the  paper  as  principals.  5  Taunton,  192,  6al;  10  B.  &  C, 
67tJ:  12  8erg,  &  Rawle,  882;  7  Wend.,  227;  3  Sand.,  115;  1  Hill,  513;  2 
Comst.,  469. 
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as  they  are  dischai^d  from  their  liability  on  ordinary  business 
paper.*  Bnt  if  the  party  for  whose  accommodation  the  bill 
was  accepted  or  the  note  was  made,  pays  it  at  maturity,  this  is 
in  effect  the  same  thing  as  payment  by  the  maker  or  acceptor 
in  the  case  of  business  paper ;  for  the  party  paying,  having  no 
right  of  action  thereon  against  the  parties  accepting  or  making 
the  instrument,  cannot  transfer  any  tetter  title  after  maturity 
than  he  himself  possesses.'  The  contrary  has  been  asserted, 
and  the  decisions  are  not  harmonious ;  but  if  the  drawee  who 
13  ultimately  bound  to  pay  it,  actually  pays  and  takes  up  the 
bill  at  its  maturity,  there  does  not  seem  to  be  any  reason-  fop 
permitting  his  indorsee  of  the  bill  overdue  to  recover  on  it. 
As  pan^haser,  the  indorsee  takes  the  bill  disgraced,  and 
is  presumed  *to  take  it  on  the  credit  of  the  party  indors-  *665 
ing  it  to  him  ;'  and  it  is  agreed  that  if  he  expressly  stipu- 
late to  take  up  and  cancel  the  bill  when  it  becomes  due,  he 
cannot  afterwards  reissue  it,  and  that  a  purchaser  with  notice 
cannot  recover  on  it  against  the  acceptor. 

§  765.  Jielease  of  principal  debtor. — The  maker  and  ac- 
ceptor being  primarily  and  ultimately  liable  to  pay  the  note  or 
bill,  are  said  to  stand  in  the  relation  of  principal  debtors 
towards  the  other  parties  to  the  instrument,  while  the  drawers 
and  indorsers  are  spoken  of  as  standing  in  the  position  of 
sureties.^  But  this  language  is  not  strictly  accurate ;  for  the 
drawer  of  a  bill  and  each  of  the  successive  indorsers,  whether 
of  a  note  or  bill,  being  charged  with  notice  of  non-payment  on 
a  due  demand  made,  is  bound  to  pay  the  amount  and  take  up 
the  paper.  ,  He  cannot,  like  a  surety,  require  of  the  holder 
active  diligence  to  collect  the  money  of  the  party  primarily 
liable  to  pay ;  nor  docs  he  ordinarily  enter  into  the  contract 
without  a  full  and  valuable  consideration.*  The  drawer  de- 
livers to  the  payee  a  draft  on  a  third  pereon  in  payment  of  a 
debt  due  or  for  monev  advanced,  and  undertakes  that  it  shall 

>  1  Campb.,  86;  2  Btark.,  208;  post,  672-575. 

•  Ante,  648;  8  Cowen  R,  252;  8  Barb.  Ch.  R.,  408,  De  Mott  v.  Starkey. 
» LazaroB  v.  Cowic,  48  Com,  Law  R,  810;  JewcU  v.  Parr,  76  id.,  909; 

81  id.,  684;  Mott  v.  Brown,  7  John.  R.,  801;  Camithers  v.  West,  63  Com. 
Law  R..  143. 

<  Byles  on  Bills,  l60;  Wallace  v.  McConnell,  18  Pet.,  168;  Blair  v.  Bank 
of  Tennessee,  11  Humph.,  84. 

*  Beardsley  v.  Warner,  6  Wend.,  610;  8  id.,  194;  Trimble  v.  Thorue,  16 
John.  R,  152. 
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be  paid  by  the  drawee ;  and  liis  undertaking  is  that  of  a  prin- 
cipal debtor.  The  payee  indorses  it  over  to  another  person 
for  valae,  and  is,  in  his  turn,  a  principal  debtor  to  his  indorsee, 
and  to  the  subsequent  holder.  So,  in  respect  to  the  successive 
indorsers,  in  their  relation  towards  the  holder ;  the  contract  of 
each  becomes  an  absolute  engagement  for  the  payment  of  the 
sum  named  on  the  happening  or  fulfillment  of  the  conditions 
on  which  it  is  mjide/ 

566*  §  766.  *There  is  in  some  respects  a  resemblance  be- 
tween an  indoreer  and  a  surety.  If  the  maker  of  a  note 
or  the  acceptor  of  a  bill  pays,  the  indorser  is  discharged  from 
his  contract  in  the  same  manner  as  is  a  surety  by  the  principaVs 
paying ;'  and  if  the  holder  does  any  act  impairing  the  indors- 
er's  right  to  resort  to  the  maker  or  acceptor  for  indemnity  for 
what  he  as  an  indoreer  has  become  liable  to  pay,  he  can  show 
such  act  in  exoneration  of  himself  from  his  en^gement  to  the 
holder.'  But  as  long  as  the  holder  is  passive,  all  his  remedies 
remain ;  for  he  owes  to  the  parties  that  have  been  properly 
charged  as  drawei's  or  indorsers,  no  active  duty.  And  if  he 
does  nothing  to  deprive  either  of  them  of  his  immediate  rigljj; 
of  i*ecourse,  the  relation  of  the  parties  will  continue  un- 
changed.* 

§  767.  Any  misrepresentation  or  fraudulent  concealment 
of  material  facts  which,  if  known  to  the  surety,  would  have 
induced  him  to  refuse  to  become  a  party,  renders  the  contract 
void,  as  to  all  parties  participating  in  such  misrepresentation  or 
concealment.*    But  a  surety  cannot  avoid  himself  of  a  fraud 

1  "The  moment  the  note  is  dishonored,  and  notice  of  that  fact  duly 
given  to  the  indorser,  the  holder's  riglit  to  sue  him  is  perfect,  and  this  right 
is  not  impaired  ns  long  as  he  remains  passive."  9  Coweu  li.,  203;  3  Bos. 
&  Pull.,  62;  17  John.  R,  893;  3  Wend.,  216.  In  Trimble  v.  Thome,  supra, 
it  is  said,  "An  indorser,  though  in  the  nature  of  a  surety,  is  answerable 
upon  an  independent  contract,  and  it  is  his  duty  to  take  up  the  bill  when 
dishonored." 

«  Eastman  v.  Plumer,  82  N.  H.,  238;  Suydam  v.  Westfall,  2  Denio,  205. 
See  Payment. 

»  6  Wend.,  618;  Wood  v.  Jefferson  Co.  Bank,  9  Cowen  R,  194;  Bank  of 
Utica  V.  Ives,  17  Wend.,  501;  Sizer  v.  Ileacock,  28  Wend.,  81;  Myers  v. 
Welles,  5  Hill  R,  403;  Story's  Eq..  gg  225,  226. 

*  English  V.  Darby.  2  B.  «&  P.,  02;  2  John.  Ch.  R^'  560. 

» Hamilton  v.  Watson,  12  C.  &  F.,  100;  Evans  v.  Kneeland,  9  Ala.,  42; 
Solser  V.  Brock,  3  Ohio  St.,  S02;  Futnian  v.  Schuyler,  4  Hun,  160;  Graves 
v.  Lebanon  Nat.  Bk.,  10  Bush.,  23;  S.  C,  19  Am.  R,'50. 
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perpetrated  upon  him  as  against  bona  fide  liolders  of  a  note  or 
bill  in  no  way  connected  with  the  fraud.* 

§  768.  Mere  indulgence  at  the  will  of  the  holder,  extended 
to  tlie  maker  of  a  note,  though  granted  on  the  receipt  of  se- 
curities for  the  demand,  does  not  at  all  impair  the  liability  of  an 
indoreer,  and  does  not  discharge  him.'  If,  however,  the  prin- 
cipal be  under  any  obligation  to  prosecute,  his  forbearance 
would  discharge  the  surety.*  Nor  does  an  agreement  made  by 
the  holder  with  the  maker  of  a  note,  to  prosecute  the  indorser, 
and  in  case  the  money  is  not  collected  of  him  to  give  the 
maker  time  on  receiving  security,  discharge  the  indorser ;  it 
does  not  discharge  the  latter,  because  it  does  not  deprive  him 
of  his  remedy  over  against  the  maker.*  Nor  will  the  taking 
of  a  new  security,  such  as  the  note  of  a  third  person  payable  at 
a  future  day,  on  an  agreement  that  the  acceptance  of  such  note 
as  collateral  security  shall  not  prejudice  the  holder's  claim 
against  the  maker  and  indorser  of  the  principal  note,  nor  pre- 
vent a  suit  thereon  if  ordered  by  the  indorser,  operate  to  dis- 
charge the  latter.' 

§  769.  The  mere  omission  of  the  principal  to  sue,  as  we 
have  seen,  will  not  discharge  a  surety,  but  when  the  surety  re- 
qaestfi  the  creditor  to  sue  it  becomes  his  duty  to  do  so,  and  his 
failure  to  comply  with  the  request  will  discharge  the  surety 
from  his  obhgation.*     Tliis  doctrine,  however,  does  not  apply 

^  Anderson  v.  Wame,  71  111.,  20;  8.  C,  23  Am.  R.,  88;  McWilliams  v. 
Mason,  31  N.  Y.,  294 

'Bank  of  Utica  v.  Ives,  17  Wend.,  601.  The  maker  solicited  of  the 
plaintiff  indulgence  to  arrange  his  affairs,  and  try  to  relieve  his  indorsers, 
and  was  given  to  understand  that  this  would  be  extended  to  him;  and  at 
the  same  time  delivered  securities  to  the  plaintiff.  But  there  wns  no  defi- 
nite contract  made  for  time,  and  it  was  not  shown  that  the  promise  of  indul- 
gence was  founded  upon  the  new  securities.  McKecknie  v.  Ward,  58  N. 
Y.,  541;  Wright  V.  Watt,  52  Miss.,  634;  Clark  v.  Sickler,  64  N.  Y.,  281; 
Goodwin  v.  Simonson,  74  K  Y.,  138;  Buckalew  v.  Smith,  44  Ala.,  638; 
Humphrys  v.  Crane,  5  Cal.,  173;  Allen  v.  Brown,  124  Mass.,  77;  Richards 
V.  Commonwealth,  40  Pa.  St.,  146;  Kirhy  v.  Studebacker,  15  Ind.,  45; 
Mutual  Life  Ins.  Co.  v.  Davies.  12  J.  &  Sp.,  172. 

*  Board  of  Supervisors  v.  Otis,  62 IST.  Y.,  88. 

*  Wood  V.  Jefferson  Co.  Bank,  9  Cowen  R.,  194. 

*  Bailey  v.  Baldwin,  7  Wend.,  289. 

•Remsen  v.  Beekman,  25  N.  Y.,  552;  Clark  v.  Sickler,  64  N.  Y.,  281; 
Martin  v.  Skehan,  2  Col.  T.,  614;  Colgrove  v.  Tallman,  67  K  Y.,  95;  Pain 
▼.  Packard,  13  Johns.,  174;  King  v.  Baldwin,  17  Johns.,  384;  Goodman  v. 
3  Tenn.,  160;  Gardiner  v.  Griffin,  Ferree,  15  S.  &  R,,  28. 
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to  the  contract  of  indorsement ;'  and  it  is  held  in  some  states 
that  a  surety  cannot  at  law  procure  his  discharge  by  merely 
requesting  the  creditor  to  proceed  against  the  principal ;'  where 
the  contrary  doctrine  is  held,  in  order  to  discharge  the  surety 
it  must  cilso  be  shown  that  at  the  time  of  the  request  the  prin- 
cipal was  solvent  and  subsequently  became  insolvent;"  the 
notice  given  to  proceed  against  the  principal  must  be  clear 
and  unequivocal  and  understood  as  a  request  to  collect  by  prose- 
cution ;*  if  made  to  a  corporation  creditor  it  must  be  made  the 
proper  ofBcers  ;*  and  in  all  cases  in  order  to  discharge  a  surety 
on  the  ground  of  neglect  to  proceed  against  the  principal  it 
must  appear  that  t lie  surety  has  sustained  some  injury  thereby/ 
In  many  of  the  states  the  right  of  a  surety  to  compel  the  credi- 
tor to  commence  an  action  against  the  principal  is  regulated  by 
statute ;  it  would  be  beyond  the  scope  of  this  work  to  undertake 
to  give  these  statutes,  which  are  local  regulations  simply. 

567*  §  770.  *The  act  of  taking  a  new  security  from  the 
maker  of  a  note  is  beneficial  to  the  indorser,  unless  it  be 
accompanied  by  a  valid  agreement  suspending  or  interfering 
with  his  right  or  remedy  against  prior  parties.  But  if  time  be 
given  to  the  maker  of  a  note,  though  not  in  express  words,  so 
that  the  holder  is  precluded  from  suing  the  maker,  it  is  a  dis- 
charge of  the  indoi'ser.  Thus,  where  a  note  was  indorsed  for 
the  accommodation  of  the  maker,  and  the  latter  deposited  it 
with  a  merchant  as  security  for  goods  to  be  purchased  from 
time  to  time,  and  on  a  settlement  of  the  account  between  the 
maker  and  the  vendor,  the  latter  took  from  the  purchaser  his 
notes  for  the  balance,  payable  at  a  future  day,  the  accommo- 
dation indorsers  w^re  held  discharged/     Accepting  a  note  of 


'  "Wells  v.  Mann,  45  N.  Y.,  827,  and  cases  cited. 

«  Taylor  v.  Beck.  13  111.,  876;  Harris  v.  Newell,  42  Wis.,  687;  Pintard 
v.^Davis,  1  K  J.,  632;  Carr  v.  Howard,  8  Blackf.,  190. 

«  Huffman  v.  Hurlburt,  18  Wend.,  377;  Herrlck  v.  Borst,  4  Hill,  650; 
Colgrovc  V.  Tallman,  67  N.  Y.,  95. 

^  Goodwin  y.  Simonson,  74  N.  Y.,  188;  Singer  v.  Troutmai),  49  Barb., 
182. 

*  Mutual  Life  Ins.  Co.  v.  Davies,  13  J.  &  Sp.,  172. 

•  Goodwin  v.  Simonson,  74  N.  Y.,  133;  Tieman  v.  WoodrufTs  Extra., 
5  McLean,  850. 

V  Myers  v.  Welles,  5  Hill,  463;  Fellows  v.  Prentiss,  8  Denio,  512;  Pom- 
eroy  v.  Tanner,  70  N.  Y.,  647;  Couch  v.  Waring,  9  Conn.,  264;  Frois  v. 
Mayfleld,  83  Tex.,  801. 
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the  debtor  in  this  way,  is  equivalent  to  extending  the  time  of 
payment  until  the  note  falls  due.  And  an  agreement  to  that 
effect  will  be  presumed  ;*  so  the  taking  of  a  new  note  by  way 
of  conditional  payment  of  an  existing  note,  and  the  receipt  of 
interest  in  advance  upon  it,  amount  to  an  extension  of  time  and 
discharges  the  surety.* 

By  entering  into  a  contract  with  the  maker  of  a  note,  or  with 
the  acceptor  of  a  bill,  extending  the  time  of  payiilent,  the 
holder  tacitly  engages  to  give  the  same  credit  to  all  the  parties 
who  may  be  entitled  to  a  remedy  over  against  the  maker  or 
acceptor.*  To  give  his  contract  legitimate  effect  is  to  arrest 
the  remedy  of  all  the  i)artie8  on  the  bill  or  note,  and  thus  con- 
vert the  contract  of  each  into  a  different  undertaking.  The 
owner  of  the  note  holds  iu  his  hands  several  distinct  contracts 
for  the  payment  of  the  sum  specified,  and  a  payment  by  the 
party  ultimately  liable  is  a  release  of  them  all ;  and  hence  the 
indorser  is  said  to  be  in  the  nature  of  a  surety.  So  that  when 
the  holder  enters  into  an  agreement  with  the  principal,  founded 
on  a  good  consideration,  giving  him  time  for  payment,  the  con- 
tract operates  as  a  i*elease  of  the  sureties.*    But  to  have  this 


>  Beard  v.  Root,  4  Hon,  856;  Pomeroy  v.  Tanner,  70  N.  Y.,  647;  Hub- 
baid  V.  Qumey,  64  N.  Y.,  460:  Bangs  v.  Mosher,  28  Barb.,  478;  Place  v. 
Mcllvain,  38  N.  Y.,  96;  see  Taylor  v.  Allen,  86  Barb.,  294. 

*  First  Nat.  Bank  v.  Leavitt,  65  Mo. ,  502. 

*  Story  on  Notes,  §  414;  Chitty  on  Bills,  408-410. 

An  agreement  mads  by  the  holder  of  a  bill,  with  a  stranger,  to  give  the 
acceptor  time,  the  stranger  agreeing  to  see  it  paid,  and  time  l)eing  given, 
does  not  discharge  the  drawer.    Frazer  v.  Jordan,  92  £ng.  Com.  Law,  808. 

*  Bailey  v.  Baldwin,  7  Wend. ,  290;  Bank  of  Utica  v.  Ives,  17  Wend.,  501 ; 
Qonld  v.  Robson,  8  East  R.,  576;  Pliilpot  v.  Brinnt,  4  Bing.  R.,  717.  The 
acceptor  died  before  the  bill  became  due,  and  his  executrix  asked  for  time, 
and  promised,  verbally,  in  that  case,  to  pay  the  bill  out  of  her  own  income, 
sad  time  was  given  without  the  knowledge  or  consent  of  the  drawer,  who 
was  the  defendant.  Best,  C.  J. :  "A  creditor,  by  giving  further  time  for 
payment,  undertakes  that  he  will  not,  during  the  time  given,  receive  the 
debt  from  any  surety  of  the  debtor,  for  the  instant  that  a  surety  paid  the 
debt  he  would  have  a  right  to  recover  it  ugainst  his  principal.  The  cred- 
itor, therefore,  by  receiving  his  debt  from  the  surety,  would  indirectly 
deprive  the  debtor  of  the  advantage  that  he  had  stipulated  to  give  him.  If 
the  creditor  had  received  from  his  debtor  a  consideration  for  the  engage- 
ment to  give  the  stipulated  delay  of  payment  of  the  debt,  it  would  be 
injustice  to  him  to  force  him  to  pay  it  to  any  one  before  the  day  given.  If, 
to  prevent  the  surety  from  suing  the  principal,  the  creditor  refuses  to 
receive  the  debt  from  the  surety  until  the  time  given  to  the  debtor  for  pay- 
ment, by  the  new  agreement,  the  surety  must  be  altogether  discharged; 
otherwise  he  might  be  in  a  situation  worse  than  he  was  in  by  his  contract 
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effect  there  must  be  a  valid  agreement  between  the  creditor 
and  principal  debtor,'  entered  into  without  the  knowledge  of 
the  surety,*  founded  upon  a  good  consideration,*  for  an  exten- 
sion of  time  for  a  definite  period,*  whereby  the  creditor  is  pre- 
vented from  proceeding  against  the  debtor  until  the  expiration 
of  such  time.*  The  agreement  for  an  extension  of  time  must 
be  made  with  the  principal  debtor ;  if  it  be  made  with  a  third 

of  Biiretyship.  If  he  be  allowed  to  pay  the  debt  at  the  time  when  he  under- 
took that  it  should  be  paid,  the  principal  debtor  might  have  the  means  of 
repaying  him.  Before  the  expiration  of  the  extended  period  of  payment, 
the  principal  debtor  might  have  become  insolvent.  A  creditor,  by  giving 
time  to  the  principal  debtor,  in  equity,  destroys  the  obligation  of  the  sure- 
ties; and  a  court,  of  equity  will  grant  an  injunction  to  restrain  a  creditor, 
who  has  given  further  time  to  the  principal,  from  bringing  an  action  against 
the  surety.  This  equitable  doctrine  courts  of  law  have  applied  to  ctises 
arising  on  bills  of  exchange.  The  acceptor  of  a  bill  of  exchange  is  con- 
sidered is  the  principal  debtor;  all  the  other  parties  to  the  bill  arc  sureties 
that  the  acceptor  shall  pay  the  bill,  if  duly  presented  to  him  on  the  day  it 
becomes  due,  and  if  he  does  not  then  take  it  up,  that  they,  on  receiving 
notice  of  its  non-payment,  will  pay  it  to  the  bolder.  If  the  holder  gives 
the  acceptor  further  time  for  payment,  without  the  consent  of  the  drawer 
or  indoracrs,  he  discharges  them  from  all  the  liability  that  they  contracted 
by  becoming  parties  to  the  bill;  but  delay  in  suing  the  acceptor  will  not 
discharge  the  drawers  or  indorsers,  because  such  delay  does  not  prevent 
them  from  doing  what,  on  receiving  notice  of  non-payment  by  the  acceptor, 
they  ought  to  do,  namely,  pay  the  bill  themselves.  The  time  of  payment 
must  be  given  by  a  contract  that  is  binding  on  the  holder  of  the  bill;  a 
contract,  without  consideration,  is  not  binding  upon  him;  the  delay  in 
suing  is,  under  such  a  contract,  gratuitous;  notwithstanding  such  contract, 
he  may  proceed  against  the«acccptor  when  he  pleases,  or  receive  the  amount 
of  the  biU  from  the  drawer  or  indorsers.  As  the  drawer  and  indorsers  ore 
not  prevented  from  taking  up  the  bill  by  such  delay,  their  liability  is  not 
discharged  by  it;  to  hold  them  discharged  under  such  circumstances,  would 
be  to  absolve  them  from  their  engagements  without  any  reason  for  so 
doing." 

*  Lawrence  v.  Johnson,  64  111.,  851. 

*  Brown  v.  Prophet,  53  Miss.,  649;  Remsen  v.  Graves,  41  N.  Y.,  471; 
Rich  V.  Isham,  4  Abb.  Apjf  Dec.,  87;  Wright  v.  Storrs,  82  N.  Y.,  691; 
BeiTy  V.  Pullcn,  69  Me.,  101;  Adams  v.  Way,  82  Conn.,  160. 

*  Hogshead  v.  Williams,  55  Ind.,  145;  Obcrndorf  v.  Union  Bank  of  Bal- 
timore, 81  Md.,  126;  S.  C,  1  Am.  R.,  81;  Rose  v.  Williimis,  5  Kans.,  483; 
Cranford  v.  Gaulden,  83  Ga.,  173;  Roberts  v.  Stewart,  81  Miss.,  664;  Gal- 
braith  v.  Fullerton,  58  111.,  126;  Buckalew  v.  Smith,  44  Ala.,  638;  Davis  v. 
Graham,  29  Iowa,  511;  Nichols  v.  Douglas,  8  Mo.,  40;  Farmers' Bank  v. 
Reynolds,  18  Ohio,  84. 

*  Barry  v.  Pullen,  67  Me.,  101;  Wynne  v.  Colorado  Spr.  Co.,  8  Col.,  165; 
Deal  V.  Cochrane,  66  N.  C,  269. 

»3IcKeckme  v.  Ward,  58  N.  Y,  541;  McCune  v.  Belt,  88  Mo.,  281; 
Wright  V.  Watt,  52  Miss.,  634;  Hosea  v.  Rowley,  57  Mo.,  857;  Byers  v* 
Hussey,  4  Col.,  515. 
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party  it  will  not  alSect  the  sureties'  rights/  thus  one  merely  era- 
ployed  to  fx)llect  a  note  cannot  extend  the  time  of  payment, 
and  thus  discharge  the  sureties  thereon.* 

§  771.  But  a  contract  not  *based  upon  a  yalid  con-  *568 
tiderdtion,  does  not  have  the  effect  of  a  release ;  for  de- 
lay under  such  a  contract  is,  in  the  eye  of  the  law,  merely 
gratuitous.*  There  must  be  a  good  consideration  to  support 
the  agreement ;  thus,  a  note  given  for  the  payment  of  interest 
in  advance  is  a  good  consideration  for  an  extension  of  time  ;* 
or  the  payment  of  interest  in  advance  ;*  so  payment  of  interest 
to  date  and  a  written  agreement  indorsed  on  the  note  to  pay 
interest  on  the  same,  has  been  held  to  be  a  good  consideration 
for  an  agreement  for  f orbciirance  ;*  so  with  an  agreement  to 
ptiy  interest  at  an  increased  rate  ;*  or  part  payment  of  the  debt 
before  it  is  due  ;*  or  the  pledging  of  exempt  property  for  the 
payment  of  the  debt ;"  or  giving  a  note  for  a  specific  sum  of 
money**  will  be  a  sufficient  consideration  for  an  agreement  for 
forbearance. 

It  has  been  held  there  must  be,  not  only  a  sujfficienty 
but  a  7iew  consideration  to  support  the  agreement  for  extension 
of  time,  wliich  will  discharge  tlie  surety."  Hence  an  agree- 
ment based  upon  a  consideration  which  the  law  would  enforce, 
witliont  such  agreement,  will  not  be  sufficient  to  support  such 
agreement.  Tiius,  an  agreement  to  pay  interest  during  for- 
bearance ;'*  or  a  part  payment  of  the  debt  after  it  had  all 


'  Frazer  v.  Jordan,  8  EL  &  Bl.,  808. 

•  Lawrence  v.  Johnson,  64  111.,  351. 

« Pbilpot  V.  Briant,  4  Bing.  R,  717;  McLemore  v.  Powell.  13  Wheat. 
R.,  554;  1  Bos.  &  Pull..  Go3;  Walsh  v.  Bailie,  10  John.  R.,  180. 

•  Robinson  v.  Miller.  2  Bueh  (Ky.),  179;  see  Gahn  v.  Numcewicz,  11 
Wend.,  312. 

•  Limerock  Bank  v.  Mallett,  34  Me.,  647;  Hunt  v.  Postlewait,  28  Iowa, 
^;  Dunham  v.  Downer,  31  Vt,  249;  Dubaisson  v.  Folkes,  30  Miss.,  ^42; 
Randolph  v.  Fleming,  69  Ga.,  776;  but  sec  Hosea  v.  Biglow,  67  Mo.,  867. 

•  Chute  V.  Pattee,  87  Me.,  102. 

^  Huff  V.  Cole,  45  Ind.,  800;  but  see  Leeper  v.  MoGuire,  57  Mo.,  8W. 
•Austin  V.  Dorwin,  21  Vt.,  88;  Kewsam  v.  Fmch,  26  Barb.,  176. 

•  Semple  v.  Atkinson,  64  Mo.,  504. 

'•  McComb  V.  Kittridge,  14  Ohio,  848. 

»  Abel  V.  Alexander,  45  Ind.,  628;  8.  C,  15  Am.  R,  270;  Menifee  ▼. 
Clark.  85  Ind  304;  Chirk  Co.  v.  Covington,  26  Miss.,  470. 

"  Reynolds  v.  Ward,  6  Wend.,  601;  but  see  Fowler  v.  Brooks,  13  N. 
a,  240. 
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become  due  and  payable/  will  not  support  an  agreement  for 
an  extension  of  time,  and  thereby  discharge  the  surety.  The 
question  whether  an  agreement  for  forbearance,  based  upon  an 
usurious  consideration,  is  such  a  valid  agreement  as  will  dis- 
charge the  surety  has  given  rise  to  conflicting  decisions ;'  but 
the  weight  of  authority  is  undoubtedly  to  the  effect  that,  if 
such  usurious  consideration  be  actually  paid,  it  will  be  a  sufli 
cient  consideration  to  support  the  agreement,  and  the  surety 
will  be  discharged.'  The  authorities  are,  however,  generally 
united  in  holding  that  an  executory  agreement  to  pay  an  usur- 
ious consideration  will  not  operate  to  discharge  the  surety/ 

The  holder,  says  the  court,  has  the  dominion  of  the  bill  at 
the  time ;  he  may  make  what  arrangements  he  pleases  with 
the  acceptor ;  but  he  does  that  at  his  peril ;  and  if  he 
509*  *thereby  alter  the  situation  of  any  other  pei'son  on  the 
bill  to  the  prejudice  of  that  person,  he  cannot  afterwards 
proceed  against  him.  As  to  the  taking  part  payment,  no  per- 
son can  object  to  it,  because  it  is  in  aid  of  all  the  others  who 
are  liable  upon  the  bill ;  but  here  the  holder  did  something 
more :  he  took  a  new  bill  from  the  acceptor,  and  was  to  keep 
the  original  bill  until  the  other  was  paid.  This  is  an  agree- 
ment that  in  the  meantime  the  original  bill  should  not  be  en- 
forced :  such  is  at  least  the  effect  of  the  agreement;  and  there- 
fore I  think  time  was  given.*    The  agreement  for  forbearance 

'  Roberts  v.  Stewart,  81  Miss.,  644 

*  See  Discharge  of  Indorser. 

"Brown  v.  Prophet,  53  Miss.,  649;  Wittmer  v.  EUison,  72  HI.,  301; 
Danforth  v.  Semple.  73  111.,  170;  Cross  v.  Ward,  30  Ind.,  378;  Abel  v. 
Alexander.  45  id.,  523;  Camp  v.  Howell,  37  Ga.,  812;  DrajMsr  v.  Trescott, 
29  Barb.,  401;  Billington  v.  Waggoner,  33  N.  Y.,  31;  La  Farge  v.  Herter, 
9  id.,  241;  Nat.  Bank  of  Gloversviile  v.  Place,  15  Hun,  564;  Church  v. 
Maloy,  70  N.  Y.,  63;  Armigtead  v.  Ward,  2  P.  &  H.  (Va.),  604;  Pntton  v. 
Shauklin,  14  B.  Mon.,  15;  Kyle  v.  Bostick,  10  Ala.,  589;  Limerock  Bank 
V.  Mallett.  34  Me.,  547;  Wright  v.  Bartlett,  43  N.  H.,  548;  Coville  v.  AUen, 
13  Iowa,  289;  Contra,  Meiswinkle  v.  Jung,  30  Wis.,  361;  Howell  v.  Sevier, 
1  Lea  (Tenn.),  860;  8.  C,  27  Am.  R,  771. 

*  Burgess  v.  Dewey,  33  Vt.,  618;  Bank  of  Middlebury  v.  Bingham,  icL, 
621:  Payne  V.  Powell,  14  Tex.,  600;  Patton  v.  Shanklin,  14  B.  Mon..  17; 
Smith  V.  Hyde,  31  Vt.,  618:  Gilder  v.  Jetter,  11  Ala.,  266;  La  Farge  v. 
Herter,  9  N.  Y..  241;  Billington  y.  Waggoner,  33  id.,  31;  Nat.  Bank  of 
Gloversville  v.  Place,  15  Hun,  564. 

*  Gould  V.  Robson,  9upra;  Hill  v.  Bostick,  10  Yerg.,  410;  6  Hill,  468. 
The  payee  and  first  indorser  of  a  note,  at  its  maturity  gave  his  owu 

note  in  renewal,  indorsed  and  secured  by  a  pledge  of  stock,  to  obtain  an 
extension  of  time,  and  the  acceptance  of  the  new  security  extending  the 
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need  not  be  in  any  particular  form  of  words  nor  in  express 
language,  it  may  be  inferred  or  implied  from  acts,  declarations 
aiid  circumstances,  and  in  sucli  case  it  is  for  tlie  jury  to  deter- 
mine  what  the  actual  intent  of  the  pailies  was.'  The  agree- 
ment must  be  aljsolute,  for  if  it  bj  based  upon  a  condition  that 
is  uiicomplied  with  it  is  not  binding."  So  an  offer  that  is  un- 
accepted is  ineffectual,  as  it  gives  no  rights  as  against  the  other 
party.*  The  agreement  for  the  extension  of  time  must  not  be 
iudelinite,  but  yet  the  specific  time  need  not  be  stated  ;  if  the 
agreement  be  actually  entered  into  and  the  time  be  not  left  en- 
tirely indeiiuite  so  that  no  agi*eement  can  be  said  to  have  been 
made,  it  will  discharge  the  surety ;  it  does  not  matter  what  the 
length  of  time  agreed  upon  may  be,  if  the  creditor's  right  of 
action  be  suspended  for  a  single  day,  it  is  a  violation  of  the 
sureties^  rights  and  will  operate  to  discharge  him.^ 

§  772.  The  agreement  to  give  time  has  the  same  effect, 
whether  made  before  or  after  the  drawer  or  indorser  has  been 
charged  with  notice  of  non-payment.*  But  most  of  the  cases 
presenting  the  question,  have  been  decided  in  reference  to  con- 
tracts extending  the  time  of  payment  made  after  the  bill  or 
note  became  due.*    It  is  manifest,  however,  that  the  principle 


time  of  payment  was  held  to  discharge  the  secood  Indorser.  Keltj  v. 
JeDkins,  1  Hilt,  73;  Piatt  v.  Btark,  2  Hilt,  899.  Giving  time  to  one  of  two 
sureties  does  not  discharge  the  other;  but  qu&re  if  it  does  not,  where,  as  here, 
time  is  given  to  the  maker,  the  other  being  an  indorser  of  the  note.  Draper 
V.  Wild,  18  Gray,  680. 

>  Brooks  V.  Wright,  13  Allen,  72;  ante,  667. 

'Hansberger  v.  Geiger,  3  Gratt.,  144;  Norris  v.  Gumming,  2  Rand., 
828. 

'Hewitt  V.  Goodrich,  2  Car.  &  P.,  468;  Badnall  v.  Samuel,  3  Price, 
521. 

*  Place  V.  Mcllvain,  38  N.  Y.,  99;  Bangs  v.  Strong,  7  Hil).  250. 

'Hubbly  V.  Brown,  16  John.  It,  70,  presented  a  cuse  where  the  agree- 
ment was  made  after  the  maturity  of  the  note.  Myere  v.  Wells,  wjxs  the 
Muae,5Hill,  463;  Smith  v.  Beckett  13  Last,  186.  In  this  case  the  note 
Was  drawn  payable  on  demand,  and  indorsed  by  tlic  defendant  for  tho 
niaker*8  accommodation;  and  the  maker  placed  it  in  the  hands  of  the 
plaintiff,  his  banker,  as  security  for  advances,  and  nt  the  end  of  six  months 
the  plaintiff  renewed  his  advances  on  the  note  without  the  knowledge  or 
consent  of  the  defendant,  and  the  defendant  was  held  discharged.  See 
Story  on  Notes,  §  418. 

•  See  the  authorities  above  cited;  16  John.  R.,  70;  9  Cowen,  190;  Noble 
▼.  hia  creditors,  19  Martin,  9;  Bank  of  United  States  v.  Hatch,  6  Peters, 
250;  7  Pick.,  291;  Mottram  v.  Mills,  2  Sand.  R.,  189. 
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applies  with  equal  if  not  superior  force  to  contracts  giving  time 
to  the  maker  or  acceptor  before  the  drawer  and  indorsers  have 
been  charged  with  notice. 

§  773.  In  like  manner,  a  contract  made  with  the  drawer 
of  a  bill  or  with  the  prior  indorser  of  a  note  or  bill,  will  have 
the  effect  to  discharge  all  subsequent  indoreers ;'  but  will  not 
operate  as  a  release  of  the  maker  or  acceptor.*  As  between  the 
iirst  and  subsequent  indorsers,  the  former  is  regarded  in  the 
light  of  principal ;  he  stands  behind  them  upon  the  paper,  and 

is  bound  to  take  it  up,  in  case  of  the  default  of  the 
570*  maker.     The  *conti'acts  of  the  several  indorsers  are  like 

so  many  links  in  a  chain,  and  if  the  holder  consent  to 
dissolve  the  first,  the  chain  is  no  longer  capable  of  binding 
either  of  the  parties.' 

§  774.  So  long  as  the  holder  makes  no  valid  and  binding 
agreement  for  delay,  he  is  at  liberty  to  use  every  endeavor  to 
secure  the  payment  of  the  bill  or  note ;  he  may  receive  part 
payment  ;*  he  may  take  new  securities  ;*  he  may  negotiate  for 
delay  ;*  he  may  receive  and  transmit  propositions  to  the  in- 
dorsers for  ^n  extended  credit  ;^  and  he  may  voluntaiily  for- 
bear to  bring  an  action  against  any  or  all  of  the  parties  as  long 
as  he  can  do  so  without  coming  into  contact  with  the  bar  raised 
by  the  statute  of  limitations. 

In  reference  to  taking  now  securities  on  an  existing  debt, 
the  distinction  between  taking  such  securities  simply  as  collat- 
eral to  the  debt  and  taking  them  in  exchange  therefor  is  that 
in  the  fonner  case  the  surety  will  not  be  discharged,*  but  in  the 

*  Newcomb  v.  Rayner,  21  Wend.,  108. 

•  North  American  Coal  Co.  v.  Dyett,  7  Paige  Ch,  R,  9;  8.  C,  20  Wend.. 
670. 

»  Smith  V.  Knox,  3  Esp.  R.,  46;  English  v.  Darley,  2B.  &P.,  61. 

^  8  East,  576;  James  v.  Badger,  1  John.  C,  181;  Kennedy  v.  Molt,  3  Mo 
Cord,  18;  Lynch  v.  Reynolds,  10  John.  R,  41;  Grcenwalt  v.  McDowell.  65 
Pa.  St.,  404;  Ualliday  v.  Uart,  30  N.  Y.,  474;  Hill  v.  Bosiick,  10  Yerg., 
410;  Bank  of  U.  S.  v.  Hatch,  6  Pet,  250;  Tumbull  v.  Black,  31  Ohio  St., 
649. 

*  Pring  V.  Clarkson,  1  Barn.  &  Crcs.,  14;  Elwoodv.  Diefendorf,  6  Barb., 
898;  Cary  v.  White,  53  N.  Y.,  138. 

•  Hewitt  V.  Goodrich,  2  Car.  &  P.,  468. 
'  Foster  v.  Juridson,  16  East.  105. 

'  Beard  v.  Root,  4  Hun.,  357;  Brengle  v.  Bushey,  40  Md.,  141;  Andrews 
V.  Mariett,  58  Me.,  539;  Cary  v.  White,  52  N.  Y.,  138;  Lincoln  v.  Bossett* 
28  Pick..  154 
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latter  the  creditor's  right  of  iOction  is  suspended  and  the  surety 
discharged  ;^  and  an  examination  of  tlie  cases  will  show  that  iu 
tliose  cases  where  the  receipt  of  collateral  security  has  l^een 
held  to  extend  the  time  of  payment,  there  has  been  some  ex- 
press agreement  to  that  effect/  or  a  new  agreement  made  and 
Bubstituted  for  the  original  contract.* 

§  775.     The  reason  why  the  holder  may  not  enter  into  an 
agreement  giving  one  of  the  prior  parties  time  to  pay  the  note 
or  bill  is,  that  such  an  agreement  works  a  prejudice  to  the  sub- 
sequent parties;*  and  hence  if  it  be   clearly   shown  that  the 
holder,  iu  giving  a  stipulation  for  delay,  acted  for  the  benelit 
of  all  the  parties  liable  on  the  note,  the  stipulation  will  not  dis- 
charge the  indorser.     Thus,  if  the  holder  in  an  action  against 
the  maker  of  a  note,  takcsfrom  him  a  relicta  and  cognovit^  with 
a  proviso  that  no  execution  shall  issue  on  the  judgment  which 
is  entered  thereon  immediately,  until  a  subsequent  day  ;  and  it 
appear  that  judgment  could   not  have   been   recovered  any 
sooner,  the  indorser  is  not  thereby  discharged.*    But  it  has 
been  held  that  an  agreement  to  extend  the  time  of  payment 
of  a  judgment,  even  though  the  time  be  not  extended  beyond 
that  to  which  the  debtor  might  have  legally  delayed  payment, 
will  discharge  the  surety.*    Taking  a  confession  of  judgment 
in  any  form  will  not  impair  the  rights  of  the  holder,  unless  he 
gives  a  stipulation  to  withhold   the  execution  for  a  greater 
length  of  time  than  would  have  been  required  to  recover  the 
judgment  unincumbered  by  any  agreement.''  In  England, 
it  has  been  held  no  defense  in  an  *action  against  the  *571 
drawer  of  a  bill  that  the  plaintiff  had,  in  a  former  suit 
against  the  acceptor,  consented  to  a  judge's  order  that  upon 
the  payment  of  the  principal  and  interest,  on  a  certain  future 
day,  all  further  proceedings  should  be  stayad,  otherwise  judg- 
men  to  be  entered  ;  it  not  appearing  that  such  future 'day  was 

'  Chickasaw  Co.  v.  Ritcher,  86  Iowa.  504;  Van  Etlen  v.  Troudden,  67 
Barb.,  a42;  Hcndereon  v.  Marvin,  81  Barb.,  297. 

*  Merchants  and  Farmers*  Bank  v.  Wixson,  42  N.  Y.,  488. 

*  Cary  v.  White,  62  N.  Y.,  148. 

*  Wood  V.  Jefferson  Co.  Bank,  9  Cowen  R,  194;  Lynch  v.  Reyiiolds, 
16  Johns.,  41. 

*  HaUet  V.  Holmes,  18  John.  R,  28. 

*  Blazer  v.  Bundy,  15  Ohio  St.,  67. 

'Sizer  v.  Heacock,  28  Wend.,  81;  Mohawk  Bank  v.  Van  Home,  7 
Wend.,  117. 
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posterior  to  that  on  whicli  judgment  could  have  been  obtained 
against  the  acceptor.*  But  in  JNew  York  it  has  been  held  tliat 
where  a  judgment  taken  by  default  had  been  opened  and  the 
creditor  stipulated  to  stay  proceedings  for  a  definite  time  upon 
a  good  consideration,  that  such  agreement  opei*ated  as  an 
agreement  not  to  sue,  and  discharged  tlie  surety.*  The  surety 
has  a  light  to  stand  upon  the  very  teruisy)f  his  contract,  and 
it  cannot  be  extended  by  implication  beyond  its  express  terms ; 
hence  any  variation  or  alteration  of  tliose  terms  without  his 
consent  will  release  him  from  all  liabiiity  thereunder,*  and  the 
courts  in  such  case  will  not  inquire  whether  the  alteration  be  in- 
jurious to  him  or  not,*  and  though  the  alteration  be  made  by 
order  of  the  court  it  will  have  the  same  eflfect.*  The  alteration 
that  will  discharge  the  surety  must,  however,  be  material,*  and 
made  without  the  consent  of  the  surety,^  by  one  of  the  parties 
thereto*  with  intent  to  change  the  terms  of  the  contract,*  and 
with  a  knowledge  on  the  part  of  the  creditor  of  the  existence 
of  the  relationship  of  principal  and  surety." 

§  776.  It  is  scarcely  necessary  to  say  that  an  agreement 
made  by  the  holder  with  the  principal  debtor,  extending  the 
time  of  payment,  or  even  releasing  him  from  his  Uability,  will 
not  discharge  the  drawer  or  indorser  if  he  assents  to  the  ar- 
rangement ;  and  therefore  if  the  holder  and  indorser  of  a  note 
execute  to  the  maker  a  general  release,  containing  a  proviso 
that  nothing  therein  contained  shall  be  construed  to  impair  any 
collateral  security  held  by  either  of  the  creditors,  the  indorser 


1  KeDnard  and  another  v.  Enott,  4  Man.  &  Gr.,  474;  Michael  v.  Myers. 
6  Man.  &  Gr.,  702.  An  agreement  to  givo  time,  it  seems  is  not  enough  to 
discharge  an  indorser,  provided  it  be  made  on  a  condition,  and  time  is  not 
in  fact  given.    Price  v.  Edmunds,  10  Barn.  &  C,  678. 

«  Ducker  v.  Rapp.«67N.  Y.,  464. 

»  Grant  V.  Smith,  46  N.  Y.,  93;  Calvo  v.  Davis,  78  id.,  211;  Wortham  v. 
Brewster,  80  Ga.,  112;  Ide  v.  Clmrchill,  14  Ohio  N.  8.,  372;  Gardiner  v. 
Harbeck,  21  III.,  129;  Lemay  v.  Williams,  32  Ark.,  166. 

*  Paine  v.  Jones,  76  N.  Y.,  274;  Grant  v.  Smith,  46  N.  Y.,  93. 

*  Sage  V.  Strong,  30  Wis.,  375. 

«  Brown  v.  Straw,  6  Neb.,  536;  Humphreys  r.  Crane,  5  Cal.,  173;  Blair 
Y.  Bank  of  Tennessee,  11  Hump.,  84. 

'  Gardiner  v.  Harbeck,  21  111.,  129;  Huntington  v.  Finch,  8  Ohio(N. 
8.),  445. 

» Boyd  V.  McConncU,  10  Hump.,  68. 

*  Kevins  V.  De  Grand,  15  Mass.,  436. 
w  Burke  v.  Cruger,  8  Texas,  66. 
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18  not  thereby  discharged.'  So,  if  the  holder  receive  from  the 
acceptor  of  a  bill  an  offer  of  new  secnrit j,  with  a  promise  to 
pay  by  installments,  and  communicates  the  proposition  to  the 
drawer,  who  assents  to  it,  the  arrangement  made  accordingly 
wUl  not  impair  the  rights  of  the  holder.*  So,  also,  if  the 
holder  give  time  to  the  maker  or  acceptor,  and  the  drawer  or 
indorser  afterwards  promises  to  pay,  with  knowledge  of  the 
bet,  he  is  pi*eclnded  from  taking  advantage  of  the  indulgence 
80  granted/  Tf  the  drawer  be  consulted  and  his  assent  be 
given  before  any  arrangement  is  made,  he  is  a  party  to  the 
contract  extending  the  time  of  payment,  and  cahnot  complain 
of  tlie  delay/ 

§  777.  A  release  of  a  debt  or  liability  given  on  a  good 
consideration  extinguishes  the  indebtedness  ;*  but  a  re- 
lease without  ^consideration  and  not  under  seal,  is  void.*  *672 
And  hence  an  agreement  made  by  a  subsequent  indorser, 
not  under  seal,  that  he  will  not  look  to  the  first  indorser  for  pay- 
ment, is  without  consideration  and  void.^  And  for  the  same 
reason  a  written  release  of  the  maker,  given  without  considera- 
tion, will  not  discharge  an  indorser,  whose  liability  has  been 
fixed.* 

Tlie  surety  on  paying  the  debt  is  entitled  to  be  subrogated 
to  all  the  rights  of  the  ci^itor,  and  if  the  creditor  has  im- 
paired that  right  of  subrogation  by  releasing  any  security  held 

'  Seymour  v.  Minium,  17  John.  R,  170;  Gloucester  Bank  v.  Worcester, 
lOHck,  528;  Parsons  v.  Gloucester  Bank,  10  Pick.,  638;  10  Ind.,.91. 

*  Clark  V.  Devlin,  8  Bos.  &  Pull.,  868;  Free  v.  Kierstead,  16  Ind., 
91.  ^ 

*  Stevens  v.  Lynch,  13  East,  88. 

^HIU  V.  Johnson,  8  Car.  &  P.,  456;  Smith  v.  Hawkins,  6  Conn.,  444; 
Bowling  V.  Flood,  1  Lea  (Tenn.),  678;  Remsenv.  Graves,  41  N.  Y.,  471; 
Brown  v.  Prophet,  58  Miss.,  648;  Treat  v.  Smith,  21-  Me.,  112;  Adams  v. 
Way.  82  Conn.,  160;  Berry  y.  PuUen,  69  Me.,  101;  Ludwig  v.  Iglehart,  48 
Md.,  89;  Gray  v.  Brown,  22  Ala.,  262. 

'  Lewis  y.  Jones,  4  Bern,  ft  Cres.,  606,  515,  note. 

'Jackson  v.  Stackhouse,  1  Cowen,  122;  Strong  v.  Holmes,  7  Cowen, 
224;  17  John.,  175.  A  new  consideration  gives  effect  to  a  release  not 
under  seal    Kellogg  y.  Richards,  14  Wend.,  116. 

The  payment  of  money  before  it  is  due,  is  a  valid  consideration  for  an 
sgreement  to  extend  the  time  of  payment  as  to  the  balance.  Newsam  v. 
Finch,  25  Barb.,  175;  21  Wend.,  640.  Not  so  where  the  money  is  due; 
Osgood  V.  Whittelsey,  20  How.  Pr.,  72;  Reynolds  v.  Ward,  5  Wend.,  501. 

^  Keeler  v.  Bartine,  12  Wend.,  110. 

*  Crawford  v.  Millspaugh,  18  John.  R,  87. 
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by  liim  for  the  debt,  he  thereby  releases  the  surety.  The 
property  so  taken  by  the  creditor  is  taken  and  held  in  trust 
not  only  for  the  creditor's  security  but  for  the  surety's  indem- 
nity ;^  and  it  matters  not  that  the  surety  was  ignorant  that  the 
creditors  held  such  securities.*  Thus,  where  the  principal 
debtor  executed  a  chattel  mortgage  on  certain  property,  and 
the  creditor  allowed  him  to  sell  and  dispose  of  the  property 
so  that  the  security  was  lost,  it  was  held  that  the  surety  was 
discharged ;'  so  if  the  holder  of  a  note  takes  a  confession  of 
judgment,  and  afterward  by  agreement  with  the  debtor,  re- 
leases such  judgment  and  execution,  it  will  operate  to  dis- 
charge an  indoi-ser  on  such  note.*  The  release  of  securities 
however,  does  not  discharge  the  surety  absolutely  from  all 
liability,  but  only  to  the  extent  of  the  securities  i*eleased.* 

§  778.  Where  one  of  the  makers  of  a  promissory  note 
adds  to  his  signature  the  word  surety,  the  holder  is  bound  to 
treat  him  as  such,  and  cannot  vary  the  terms  of  the  contract 
by  extending  the  time  of  payment,  or  otherwise,  so  as  to  in- 
crease the  risk  of  the  surety  without  discharging  him.  But  a 
naked  promise  to  give  the  principal  debtor  further  time  will 
not  have  tlie  effect  to  discharge  the  surety.*  The  rule  is  the 
same  as  we  have  already  stated  it,  in  reference  to  dntwers  and 
indorsers.  Where  time  is  given  to  the  principal  debtor,  hy  u 
valid  agreement,  which  ties  up  the  hands  of  the  ci-editor, 
though  it  be  but  for  a  single  day,  it  is  quite  clear  that  the 
surety  is  discharged.  The  principle  is  the  same  whether  the 
time  be  long  or  short.  The  creditor  must  be  in  such  a  situa- 
tion that  when  the  surety  comes  to  be  substituted  in  his  pLice 
by  paying  the  debt,  ho  may  have  an  immediate  right  of  action 
against  the  principal.'    An  extension  of  ci-edit  to  the  debtor 


»Kirkpatrick  v.  Hawk,  80  III.,  132;  Hurd  v.  Sponcer,  40  Vt.,  531; 
Springer  v.  Toothaker,  48  Me.,  881;  Hubbell  v.  Carpenter,  5 'Barb.,  620; 
Clapton  V.  Spratt,  52  Miss.,  251;  Dillon  v.  Russell,  5  Neb.,  484;  Moore  v. 
Gray,  26  Ohio,  625. 

«  Freanor  v.  Tingling,  37  Md.,  491. 

«  Burr  V.  Bayer,  3  Neb.,  265. 

*  Germania  Bank  v.  Frost,  11  J.  &  Sp.,  117;  see  Smith  v.  Ernn,  19 
Alb.  L.  J.,  677. 

•Barrow  v.  Shields,  18  La.  Ann.,  57;  Everly  v.  Rice,  20 Pa.  St,  297; 
Saline  Co.  v.  Buel,  65  Mo.,  68. 

•  Reynolds  v.  Ward.  5  Wend.,  501,  and  cases  there  cited. 

'  Bangs  V.  Strong,  7  Hill  R.,  250;  10  Paige,  11;  Bower  v.  TiermaoD,  8 
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for  one  day,  discliarges  the  surety  as  effectuallj  as  if  made  for 
one  year.' 

Taking  security  from  or  giving  time  to  one  of  several  joint 
makers  of  a  note  or  acceptors  of  a  bill,  does  not  discharge  the 
others.'  Indeed,  it  has  been  donbted  whether  one  of  the 
several  makers  Qi  a  note  will  be  permitted  to  prove  that  he 
was  in  fact  a  snrety,  where  there  is  nothing  on  the  paper 
to  *show  that  he  signed  as  snch,  in  order  to  let  in  evi-  *573 
dence  that  he  has  been  discharged  by  the  giving  of  time 
to  the  principal.'  The  objection  to  it  is  this,  that  it  is  parol 
evidence  to  show  that  the  contract  was  really  conditional.  As 
between  the  immediate  parties  and  a  subsequent  holder  taking 
the  note  with  knowledge  of  the  relation  subsisting  between 
the  makers,  the  evidence  seems  to  be  admissible.*    But  wliere 

Denio,  378.  This  case  closely  resembles  that  of  Price  v.  Edmunds,  and  is 
decided  diflerently,  10  B.  &  C,  578;  see  also  Barker  v.  McClurc,  2  Blackt, 
14;  Place  V.  Mcllvain,  88  N.  Y.,  96;  Berry  v.  Pullen,  CO  Me.,  248. 

^  Fellows  V.  Prentiss;  2  Denio,  512;  Place  v.  Mcllvain,  88  N.  Y.,  06. 

'  Bedford  y.  Deakin,  2B.  &  Aid.,  210;  Perfect  v.  Musgrave,  6  Price, 
111. 

In  equity  a  valid  agreement  made  by  the  holder  of  a  note  with  the 
principal  maker  of  it  (it  being  signed  by  two  others  in  form  as  sureties), 
without  their  consent,  extending  the  time  of  payment,  will  discharge  such 
sureties,  though  the  agreement  is  not  made  until  after  a  judgment  has  been 
iBcovei'ed  on  the  note  against  all  the  makers.  Boughton  v.  Bank  of  Or- 
leans, 2  Barb.  Ch.,  458;  Bangs  v.  Strong,  10  Paige,  11;  8.  C,  7  Hill,  250. 
Tlie  fact  that  the  note  was  signed  by  one  of  the  parties  as  surety  may  be 
proved  by  parol.  La  Farge  v.  Herter,  3  Denio,  157;  4  Barb.,  346,  and  11 
id.,  159;  Carpenter  v.  King,  0  Met.,  511.  It  appears  to  be  conceded  that 
the  relation  of  principal  and  surety  continues  after  judgment;  Ilubbell  v. 
Carpenter,  5  Barb.,  520;  S.  C,  1  Seld.,  171;  and  the  remark  of  Rugoles, 
J..  5  Seld.,  245;  Chester  v.  Bank  of  Kingston,  IG  N.  Y.  Rep.,  836. 
Where  the  obligation  of  the  sureties  is  joint  and  several,  the  discharge  of 
one  (loos  not  release  the  other  from  the  payment  of  his  proper  proportion 
of  tiic  demand.  Klingensmith  v.  Klingensmith,  81  Pcnn.  State  R.,  400; 
but  sec  Nicholson  v.  Revill,  6  Nev.  &  M.,  192;  S.  C.  4  Ad.  &  El.,  675;  the 
principal  assenting  to  it,  is  not  discharged.  People  v.  Call,  1  Denio,  120. 
.  '  Prirc  V.  Edmunds,  10  Barn.  &  Cres.,  578;  Farmers*  Bank  v.  Rathbone. 
26  Vt.,  19;  Gans  V.  Heath,  86  Mich.  441;  Sununerhill  v.  Trapp,  52  Ala., 
227. 

*  Nichols  V.  Parsons,  6  N.  Hamp.,  82;  Grafton  Bank  v.  Kent,  4  N*. 
Hamp.,  221;  McGee  v.  Prout,  9  Metcalf,  547;  Suydam  v.  Westfall,  2  Denio, 
205;  ante,  535. 

The  party  taking  a  note  signed  jointly  by  two  persons,  with  knowledge 
thai  one  of  them  signs  it  in  fact  for  the  accommodation  and  as  surety  for 
Ihe  other,  discharges  in  equity  such  surety  by  a  valid  agreement  with  the 
principal  maker  extending  the  time  of  payment,  unless  the  surety  consents 
to  the  agreement;  and  though  the  contract  contained  in  the  note  cannot  be 
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the  payee  takes  a  note  without  knowing  that  one  of  themakere 
signed  it  as  surety  for  the  other,  and  especially  where  the 
note  has  passed  into  the  hands  of  a  person  taking  it  without 
knowledge  of  that  circumstance,  there  is  no  ground  on  which 
to  allow  testimony  varying  the  nature  of  the  contract  expressed 
on  the  face  of  the  instrument/  In  respect  to  his  principa], 
the  person  signing  in  that  manner  may  undoubtedly  show 
that  he  was  in  truth  a  surety ;  but  in  respect  to  the  creditor 
or  holder  of  the  note  there  is  no  reason  why  he  should  be 
allowed  to  stand  in  any  better  condition  than  an  accommoda- 
tion acceptor  of  a  draft.* 

§  779.  Several  sureties  who  successively  sign  a  note  at  the 
request  of  the  principal,  without  communication  with  each 
other,  are  bound  on  the  failure  of  the  principal  to  contribute 
equally  to  the  payment  of  the  note.*  The  word  surety  added 
to  the  signature  of  a  maker  is  evidence  that  he  did  not  ^ve 
the  note  for  value  received  by  him  ;*  and  when  the  last  of 
several  signers  adds  to  his  name  surety  for  the  abovey  he  does 
not  become  liable  to  contribute.*  Giving  time  to  one  of  several 
sureties  will  not  discharge  the  others  from  the  entire  debt ;  it 

varied  by  parol  in  equity  any  more  than  at  law,  the  relation  of  the  parties 
as  principal  and  surety  on  the  note  and  the  holder's  knowledge  of  that  rela- 
tion may  be  shown  by  parol.  Pooley  v.  Harradane,  7  Kills  &  Black.,  481, 
decided  in  1857.  Chester  v.  Bank  of  Kingston,  16  N.  Y.  Rep.,  886,  843. 
Of  course  giving  time  to  the  surety  maker  does  not  discharge  the  other. 
Manley  v.  Brycott,  76  Eng.  Com.  Law,  45. 

*  Sprigg  V.  Bank  of  Mount  Pleasant,  10  Peters,  257;  Patterson  v.  Fatter- 
son,  2  Penn.  R,  200;  Townsend  v.  Riddle,  2  N.  Hamp.,  448. 

The  bona  fide  indorsee  of  a  bill  received  by  him  for  value  without  notice 
when  so  received  that  it  was  accepted  for  the  accommodation  of  the  drawer, 
has  the  right  to  treat  the  parties  thereto  as  liable  thereon  in  the  manner  and 
order  and  to  the  same  extent  as  their  positions  upon  the  bill  legally  imply; 
and  such  holder's  release  of  the  drawer  with  knowledge  that  the  biU  was 
accepted  for  his  accommodation,  will  not  discharge  the  acceptor.  Howard 
Banking  Co.  v.  Welchman,  6  Bosw.,  280;  ante,  585.  And  it  it  weU  settled 
that  one  who  takes  for  value  from,  is  vested  with  the  rights  of  a  bona  fide 
holder.    Britten  v.  Hall,  1  Hilt,  628,  582. 

*  Fentum  v.  Pocock,  5  Taunt.,  102;  12  Serg.  &  Rawle,  883;  5  Taunt., 
551;  see  Robison  v.  Lyle,  10  Barb.,  512;  ante,  585. 

»  Norton  v.  Coons,  2  8eld.,  38. 

*  Bank  of  Orleans  v.  Barry,  1  Denio,  116;  10  Barb.,  612.  The  word 
surety  added  to  the  last  signature  does  not  legally  imply  that  relation  to 
each  of  the  previous  signers,  tiisson  v.  Barrett,  2  Comst,  406;  13  Wend., 
400. 

»  Harris  v.  Warner,  18  Wend.,  400;  27  Barb.,  474;  ante,  685. 
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will  only  have  the  effect  todi8cb.i.rge  them  from  so  mach  there- 
of as  such  surety  would  be  bound  to  contribute  towai'ds  its  pay- 
ment' But  the  release  of  one  set  of  sureties  primarily  liable 
for  the  debt  will  release  a  subsequent  one  whose  liability  is  only 
contingent ;'  nor  will  the  agreement  for  forbearance  made  with 
the  principal  debtor  have  the  effect  of  discharging  the  surety 
when  by  the  agreement  there  is  a  reservation  of  the  creditoi*s' 
remedies  against  the  surety.* 

§  780.  At  common  law  if  the  holder  of  a  joint  and  several 
promissory  note  discharges  one  of  the  makera  by  erasing  his 
name  from  the  instrument,  it  is  a  discharge  of  all/  But 
a  part  ^payment  by  one  of  the  promisors  does  not  operate  *674: 
to  dischai'ge  the  rest,  provided  the  holder  has  not  extin- 
guished the  contract.*  Accordingly,  when  the  holder  of  a  note 
releases  one  of  several  joint  makera,  excepting  from  such  lia- 
bility as  he  may  be  under  to  the  indorsors,  those  indoreers  can- 
Bot,  in  an  action  against  them  by  such  holder,  set  up  such  i-e- 
le.Be  in  discharge.* 

The  doctrine  on  the  subject  results  from  the  contract: 
joint  debtors  must  be  jointly  sued ;  if  a  less  number  than  the 
whole  be  sued,  that  is  a  matter  which  may  be  pleaded  in  abate- 
tnent.'  In  an  action  against  joint  debtors,  it  is  necessary  to 
show  a  joint  subsisting  indebtedness  in  all  of  the  defendants ; 
and  in  assumpsit,  the  plaintiff  must  show  a  subsisting  liability 
^n  the  part  of  all  the  defendants  as  promisors,  unless  some  of 
them  have  been  discharged  on  a  defense  of  a  personal  nature, 
such  as  infancy.*    And  where,  as  respects  any  of  the  defend- 

*  Draper  v.  Weld,  13  Gray.  580;  Gile  v.  Churchill,  14  Ohio,  N.  S.,  372; 
but  see  Crosby  v.  Wyatt,  10  K  H.,  318. 

*  Hinckley  v.  Kreitz,  58  N.  Y.,  583. 

*Calvo  V.  Davies,  73  N.  Y..  211;  Hunt  v.  Kdox,  84  Miss.,  655;  Viele  v. 
Hoag,  24  VL,  46;  Hagcy  v.  Hill,  76  Pa.  St.,  108;  Boaler  v.  Mayor,  19  C.  B., 
^.  8.,  76. 

*  Nicholson  v.  Revill,  4  Ad.  &  El.,  675;  Chetham  v.  Ward,  1  Bos.  &  P., 
630;  Harrison  v.  Close,  2  John.,  448;  Tuckorman  v.  Newhall,  17  Mass., 
581. 

*  Hnggles  y.  Patten,  8  Mass.,  480. 

*  Stewart  v.  Eden,  2  Caines'  R.,  121;  Kenworth  v.  Sawyer,  125  Mass., 
28. 

'  Robertson  v.  Smith,  18  John.  R.,  459;  8  Mass.  R.,  480. 
The  psirtner  who  makes  a  note  in  the  firm  nnmo,  which  is  in  terms  joint 
and  several,  may  be  sued  alone  upon  it.  Snow  v.  Howard,  85  Barb.,  55. 

*  Hartness  and  another  v.  Thompson  and  another,  5  John.  R.,  100.  The 
action  in  this  case  was  on  a  joint  and  several  promissory  note,  and  one  of 
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ants,  the  nght  of  action  is  gone  or  suspended,  their  joint  liabil- 
ity being  at  an  end,  the  other  defendants  may  avail  themselves 
of  this  suspension  or  discharge,  whether  it  be  produced  by  the 
act  of  the  party,  or  by  operation  of  law  at  the  instance  and  by 
the  act  of  the  creditor.* 

In  this  state  joint  debtors  and  the  individual  members  of 
a  partnership  that  has  been  dissolved,  are  now  authorized  by 
statute  to  make  a  separate  composition  or  compromise  with  any 
one  or  all  of  the  creditors  of  the  firm  or  of  the  joint  debtors, 
and  are  permitted  to  take  a  note  or  memorandum  in  writing 
exonerating  them  from  their  liability,  without  impairing  the 
right  of  the  creditor  to  proceed  at  law  pr  in  equity 
575*  *against  such  of  the  partners  or  joint  debtors  as  have  not 
been  discharged.* 

§  781.  Where  a  bill  of  exchange  is  accepted  for  the  ac- 
commodation of  the  drawer,  the  holder  does  not  discharge  him 
by  giving  the  acceptor  further  time  for  payment ;  for  here  the 
drawer  is  ultimately  liable  to  pay  the  amount  secured  by  the 
bill,  and  does  not  stand  in  the  light  of  a  surety.*  Nor  will  an 
agreement  with  the  drawer,  giving  him  time  for  payment,  dis- 
charge the  acceptor  for  his  accommodation.*  So  in  respect  to 
a  i^roinissory  note,  if  made  for  the  accommodation  of  the  payee, 
delay  granted  to  him  will  not  discharge  the  maker.*  Where 
one  of  two  joint  promisors  signs  a  note  in  reality  as  surety  for 
the  other,  the  fact  may  be  shown  as  against  a  holder  taking  it 
with  knowledge  of  the  relation  of  the  parties,*  and  where  the 
holder  has  such  knowledge  any  act  which  would  change  the 
relations  of  the  parties,  e.  g.,  giving  time  to  the  principal,  will 
discharge  the  surety  promisor.' 

the  defendants  pleaded  infancy,  and  a  verdict  rendered  for  him  and  against 
tlie  other  defendants,  was  sustained. 

*  Cbetham  v.  Ward,  1  Bos.  &  Pull.,  630.  Hero,  one  of  the  makers  of  a 
joint  and  several  bond  was  appointed  executor  of  the  obligee,  and  the  right 
of  action  was  held  suspended  and  discharged.  14  Wend.,  221;  2  Barb.  Ch., 
G32;  2  Comst..  612. 

«  Code  C.  P.,  §  1942. 

»  Collott  and  others  v.  Haight,  8  Campb.,  281;  Diversy  v.  Moor,  22  El., 
330. 

*  Eenison  v.  Cooke,  3  Campb.,  362;  Howard  Banking  Co.  v.  Welchman, 
6  Bos.,  280;  Murray  v.  Judah,  6  Cow.,  484;  Cronise  v.  Kellogg,  20  111.,  13. 

•  Nichols  V.  Norris,  3  Barn.  &  Ad.,  41. 

•  Rose  V.  Williams,  5  Kans..  480;  Perry  v.  Hadnctt,  88  Ga.,  104. 

'  Wheat  V.  Kendall,  6  N.  II.,  504;  Hubbard  v.  Gumey,  64  N.  Y.,  400. 
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§  782.  If  the  holder  of  a  bill  componnd  with,  and  release 
the  acceptor,  withonl  liaving  the  assent  of  the  subsequent 
parties,  he  thereby  releases  them  from  their  liability,  although 
he  may  have  acted  wisely  for  the  interest  of  the  parties  con- 
cerned ;  for  the  law  does  not  make  Irim  the  agent  of  the  drawer 
and  indorsers  to  decide  whether  or  not  it  be  expedient  to  com- 
promise with  the  principal  debtor.*  But  the  holder  may  prove 
the  bill  under  a  commission  of  bankruptcy,  against  the  ac- 
ceptor, and  receive  his  dividend,  without  discharging  tlic  sub- 
sequent parties ;  for  here  the  acceptor  is  discharged  not  by  the 
act  of  the  holder,  but  by  the  act  of  the  law ;  and  there  is  a 
marked  distinction  between  receiving  a  dividend  under  the 
compulsion  of  a  judicial  proceeding,  and  voluntarily  taking 
part  payment  in  satisfaction  of  the  debt."  Nor  will  the  con- 
sent of  the  creditor  in  composition  proceedings  discharge  the 
sra^ty.*  Where  a  surety  is  once  discharged  by  reason  of  a 
contract  for  delay,  if  he  with  full  knowledge  of  all  the  facts 
make  a  new  promise  to  pay  the  debt,  he  will  thereby  waive  his 
discharge  ;*  but  such  promise  must  have  been  made  with  a  clear 
knowledge  of  the  facts  that  would  discharge  him  ;*  but  it  is 
only  a  knowledge  of  the  facts  that  he  is  required  to  have ;  a  want 
of  knowledge  as  to  the  law  applicable 'thereto  will  not  render 
the  new  promise  nugatory  ;*  such  new  promise  need  not  be  in 
writing,  but  it  must  be  unequivocal  and  unconditional.* 


*  Lewis  v.  Jones,  4  Barn.  &  Ores.,  607;  es  parte  Wilson,  11  Yes.,  410; 
BouglasB  v.  White  8  Barb.  Ch.,  021;  Paddleford  ▼.  Thacher,  48  Vt.,  674; 
Blackbam  v.  Bcal,  21  Md.,  208;  Bridges  v.  PhilUps,  17  Tex.,  128. 

'  Kenworthy  V.  Hopkins,  1  John.  Cos.  108;  3  Boa.  &  Pul.,  61;  Ray  v. 
Bnnner,  13  Eans.,  106;  Phillips  v.  Soloman,  42  Ga.,  102. 

A  composition  made  with  the  acceptors  under  seal,  giving  them  time 
and  agreeing  to  discharge  them  on  receiving  a  part  of  the  debt,  with  a  pro- 
viso that  it  shall  not  prejudice  the  holder's  remedies  against  any  otiier 
parties  to  the  bill,  does  not  discharge  the  drawer  and  indorsers;  Sohler  v. 
Loring,  6  Cush.,  537;  Kearsley  v.  Cole,  16  Mees.  &  Welsh.,  128.  A  like 
composition  with  the  indorser  of  a  noto  made  for  his  accommodation,  does 
not  discharge  the  maker;  Nichols  v.  Norris,  8  Bam.  &  Adolph.,  41.  And 
an  agreement  by  the  holder  of  a  negotiable  note  never  to  sue  the  maker  and 
not  to  call  on  the  indorser  for  nine  months,  suspends,  but  does  not  destroy, 
the  claim  against  such  indorser;  Hutchins  v.  Nichols,  10  Cush.,  209;  ante, 
570. 

■  Guild  V.  Butler,  122  Mass.,  498. 

*  Fowler  ▼.  Brooks,  18  N.  H.,  240. 

*  Baer  v.  Lcppcrt,  6  Hun,  453. 
•Rindskopf  v.  Doman,  28  Ohio 'St.,  516. 

'Henley  ▼.  Lanier,  75  N.  C,  172;  Hull  v.  Parmer,  78  id.,  389;  Ran- 
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§  783.  Receipts. — Where  a  part  payment  is  made  on  a 
negotiable  note  or  bill,  the  party  paying  should  take  care  to 
have  a  receipt  indorsed  upon  tlie  instrument ;  otherwise  he  may 
be  compelled  to  pay  it  over-  again  to  a  honafde  holder.' 
676*  But  *the  maker  of  a  note  or  due  bill  which  is  not  nego- 
tiable may  safely  pay  money  on  it  to  the  payee,  where 
he  has  no  notice  or  reason  to  suppose  that  it  has  been  assigned.* 
When  paid  in  full  on  the  day  it  falls  due,  it  should  be  sur- 
rendered or  canceled,  so  that  the  maker  may  not  afterwards  be 
compelled  to  prove  that  it  has  been  satisfied.* 

The  acceptor  of  a  bill,  on  being  called  upon  for  payment, 
is  entitled  to  have  the  bill  surrendered  to  him  as  a  voucher ; 
and  the  maker  of  a  negotiable  note  stands  in  the  same 
relation ;  neither  of  them  can  be  compelled  to  pay,  unless  the 
holder  produces  and  offers  to  deliver  up  the  instrument,  or 
tendere  a  sufficient  indemnity,  where  it  ha«  been  lost.*  And 
the  indorser,  paying  a  note,  has  a  riglit  to  demand  that  it  be 
surrendered  to  him.^  Some  of  the  earlier  cases  go  as  far  as  to 
countenance  the  idea  that  the  acceptor  is  also  entitled,  under 
the  custom  of  merchants,  to  a  receipt  from  the  holder.*  And 
Mr.  Justice  Stobt  intimates  the  opinion  that  the  maker  of  a 
note  is,  upon  general  principles,  entitled  to  claim  it  as  matter 
of  right.* 

§  784.  The  general  doctrine  is  that  the  debtor  is  bound 
to  pay  the  debt  he  owes  unconditionally,   and  that  he  can- 

didge  V.  Lyman,  124  Mass.,  861;  Mosely  v.  Caldwell,  59  Tenn.,  208;  Stem 
y.  Nusbaum,  8  Daly,  882. 

1  Cooper  v.  Davies,  1  Esp.  H.,  463;  Manhattan  Co.  v.  Reynolds,  2  Hill 
R.,  140.  In  this  case  it  was  held  that  payment  to  the  payees  of  a  negotiable 
note  was  no  defense  in  an  action  brought  by  an  indorsee  holding  it  as  col- 
lateral security.    See  also  Carr  v.  Lewis,  20  N.  Y.  Rep.,  188. 

-  Me  rhan  v.  Mills,  9  John.  R.,  64;  Anderson  v.  Van  AUen^  12  id.,  848. 

'  Rosa  V.  Brothcrson,  10  Wend.,  85;  Smith  ▼.  Van  Loan,  16  Wend.,  659; 
Crandall  V.  Schroeppel,  1  Hun,  557;  Otisfield  v.  Mayberry.  63  Me.,  197. 

*  Hansard  v.  Robinson,  7  Barn.  &  Cres.,  90;  Davis  v.  Miller,  14  Gratt., 
1;  Moses  v.  True,  21  Gratt.,  556;  Wheeler  v.  Gould,  20  Pick.,  545. 

»  Wilder  v.  Seelye,  8  Barb.  R.,  408. 

•  Mendez  v.  Carrcroon,  1  Lord  Raym.,  742.  In  this  action,  which  was 
brought  by  one  of  the  indorsers,  who  had  taken  up  the  bill,  the  plaintiff  was 
nonsuited,  notwithstanding  he  produced  the  bill  and  protest,  ''because  he 
could  not  produce  a  receipt  for  the  money  paid  by  him  to  G.  (a  subsequent 
holder),  upon  the  protest,  as  the  custom  is  among  merchants,  as  aeveral 
merchants,  upon  their  oaths,  affirmed."' 

'  Stoiy  on  Notes,  §  452. 
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not  impose  any  terms  upon  tlie  creditor.  This  is  evident 
from  the  £nglish  statute  and  tlie  decisions  tliat  have  been 
made  uuder  it.*  By  section  four  or  that  act,  tlie  person  from 
whom  the  money  is  due  may  provide  the  stamp,  and  on  pay- 
ment require  the  receiver  to  ive  him  a  receipt,  and  pay  the 
amount  of  the  stamp  duty ;  and  if  the  receiver  refuses, 
he  becomes  liable  to  *a  penalty  of  ten  pounds.  But  it  *577 
has  been  held,  under  this  statute,  that  a  plea  of  tender  is 
act  supported  by  proving  that  the  defendant  took  a  sum  of 
money  out  of  his  pocket  and  said  to  the  plaint itl :  "If  you 
will  give  me  a  *?tamped  receipt,  I  will  pay  you  the  money." 
Abbott,  C.  J. :  "  This  is  no  proof  of  tender:  the  offer  of  money 
must  be  unconditional."*  In  effect,  thi^  decision  takes  it  for 
granted  that  the  debtor  is  bound  absohitely  to  pay  the  debt, 
though  a  receipt  be  refused  ;  his  remedy  for  the  refusal  being 
the  penalty  imposed  by  the  statute.* 

But  it  is  usual  to  give  a  receipt  on  the  back  of  bills,  and  it 
is  said  to  be  the  duty  of  bankers  to  make  some  memorandum 
on  bills  and  notes  that  have  been  paid,  so  that  they  may  not 
afterwards  come  into  the'  hands  of  any  person  as  business 
paper.^  The  more  common  practice  among  bankers  and  bank- 
ing institutions  is  to  mark  theui  with  an  arbitrary  sign,  indicat- 
ing that  the  note  or  bill  has  been  paid  or  charged  over  to  the 
account  of  the  person  for  whom  the  payment  was  made.* 

§  785.  A  receipt,  not  specifying  by  whom  the  payment 
was  made,  indorsed  on  the  back  of  a  bill,  is  presumptive  evi- 
dence that  the  bill  was  paid  by  the  acceptor.*  But  the  signa- 
ture of  the  person  signing  the  receipt  must  be  proved,  and  it 
must  appear  to  be  that  of  a  {>efison  entitled  to  receive 
payment  ;^  and  it  *has  been  held,  the  evidence  must  *578 

'  43  Geo.  III.,  c.  126. 

*  Laing  v.  Header,  1  Carr.  &  Payne,  257;  see,  also,  Green  v.  Croft,  2  H. 
BUl,30. 

'Wood  V.  Hitchcock,  20  Wend.,  47.  This  case  shows  the  manner  in 
which  tbc  tender  should  be  made.  2  Denio.  106;  14  Wend.,  221. 

*  Burbridgc  v.  Maunei*s,  8  Campb. ,  103. 

Tbc  surrender  of  a  note  to  the  maker  is  a  cancellation  of  it,  that  being  the 
intent  of  the  act.  Edwards  v.  Campbell,  23  Barb.,  423. 

» Watervllet  Bank  v.  Wliite,  1  Denio,  G08. 

*Scholeyy.  Walsly,  Pcake  Cos.,  25.  The  action  was  brought  by  the 
drawer  against  the  acceptor,  and  the  plaintift  produced  the  bill. 

'Pfiel  V.  Van  Batenberg,  2  Campb.,  439;  Cole  v.  Blake,  Peake,  179, 
decides  that  if  on  a  tender  being  made,  the  creditor  insists  on  rccciring  a 
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show  that  the  bill  has  been  in  circulation  after  acceptance 
in  order  to  raise  the  presumption  of  payment  by  the  acceptor, 
on  the  mere  fact  that  he  produces  it.*  But  this  rule  was  made 
in  a  case  where  the  accommodation  acceptor  was  seeking  to  re- 
cover for  money  advanced  for  the  drawer. 

§  786.  A  receipt  indorsed  on  a  note  or  bill  may  be  con- 
tradicted or  explained  like  any  other  receipt  for  money  paid  ; 
and  if  drawn  in  general  terms  without  stating  from  whom  the 
money  was  received,  evidence  may  be  given  to  show  that  the 
payment  was  made  by  the  drawer  for  the  purpose  of  establish- 
ing the  right  of  his  indorsee  to  recover  thereon  against  the  ac- 
ceptor.* 

§  787.  In  respect  to  promissory  notes  and  drafts  which  are 
not  negotiable,  the  maker  and  acceptor  cannot  refuse  to  pay  on 
the  ground  that  they  are  not  produced  and  ready  to  be  sur- 
rendered." The  assignee  of  such  paper  takes  it  subject  to 
whatever  defense  the  maker  or  acceptor  may  have  to  it,  as 


larger  sum  of  money,  he  cannot  afterwards  object  to  the  forma]il7  of  the 
tender  on  account  of  the  debtor  having  required  a  receipt  But  no  objec- 
tion was  made  to  the  giving  of  a  receipt,  and  Lord  Kenton  said  that  it  had 
been  determined  Ihat  a  party  tendering  money  could  not,  in  general,  demand 
a  receipt  for  the  same. 

In  Cooper  v.  Da  vies  (1  Esp.,  478),  which  was  an  action  by  the  indorsee 
against  the  drawer  or  maker  of  a  promissory  note,  the  plaintiff  was  allowed 
by  Lord  Kenton  to  recover  money  paid  on  the  note  before  indorsement,  it 
being  shown  that  the  plaintiff  had  no  notice  of  such  payment. 

In  Egg  y.  Barnett  (8  Esp.  196),  it  was  decided  by  the  same  judge  that 
"*  to  prove  payment  of  a  debt  due  by  the  defendant  to  the  plaintiff,  a  bank- 
er's check,  drawn  by  the  defendant  on  his  bankers,  and  which  appeared  to 
have  been  received  by  the  plaintiff,  is  evidence,  to  go  to  the  jury,  of  the 
payment.*'  Aubert  v.  Walsh  and  another,  4  Taunt.,  298;  the  delivery  of  a 
cJicck  requires  explanation  to  make  it  evidence  of  a  debt. 

Ingram  v.  Craft,  7  Louis.,  82.  "  The  possession  of  a  joint  note,  by  one 
of  the  drawers,  with  a  receipt  of  payment  by  the  holder  or  indorsee  indors- 
ed on  it  by  the  person  entitled  to  receive  it,  is  prima  facie  evidence  of  the 
liability  of  the  other  drawer  to  refund  one-half  of  the  note." 

Mercer  v.  Cheese,  4  Man.  &  Or.,  804  Action  for  work  and  materials; 
plea,  that  the  defendant  and  othera  were  jointly  indebted,  and  that  one  of 
the  persons  indebted  had  given  to  the  plaintiff  a  bill  of  eichange  therefor, 
hddf  a  good  answer  as  raising  Vk  prima  facie  defense.    Decided  in  1842. 

1  2  Campb.,  440. 

«  Graves  v.  Key,  8  Bam.  &  Adol.,  318. 

'  Warn  V.  Bailey,  10  Adol.  &  El.,  616;  Bolt  v.  Watson,  4  Bing.,  278;  10 
John  It,  104;  8  Wend.,  844;  12  id.,  178. 
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against  the  payee ;'  and  the  rule  is  the  same  where  the  note  is 
negotiable,  but  is  transferred  without  indoi-sement.* 

*And  there  is  substantially  the  same  reason  forgiving  *579 
to  the  debtor  a  receipt  or  acquittance  for  money  paid  on 
account,  as  for  the  payment  of  a  note  which  is  not  negotiable ; 
botli  of  them  are  assignable,  and  both  are  taken  by  the  assignee 
sabjeet  to  the  equities  existing  between  the  immediate  paities 
to  tliem.* 

§  788.  The  party  paying  deai'ly  has  no  right  to  demand 
Bnch  a  receipt  as  may  raise  a  presumption  of  a  general  settle- 
ment ;  if  he  pays  a  pai*ticnlar  debt  he  cannot  demand  a  receipt 
in  full  of  all  demands  ;*  neither  is  it  always  safe  for  him  to  take 
a  receipt  in  full  of  all  accounts,  since  the  taking  of  such  a  re- 
ceipt warrants  the  inference  of  a  settlement  of  accounts  on  both 
eiiles,  and  may  subject  him  to  the  burden  of  explaining  or  con- 
tradicting the  receipt.*  But  the  well  known  practice  among 
business  men  recognizes  it  as  a  reasonable  thing  that  the  party 
receiving  money  in  paym^it  of  a  debt,  or  to  apply  on  an  ac- 
count, should  give  to  the  party  paying  a  memorandum  ac- 
knowledging the  fact,  as  the  most  appropriate  and  convenient 
evidence  of  payment.  In  the  case  of  judgments  and  mort- 
gages, which  are  an  incumbrance  upon  real  estate,  the  law  pre- 
eciibes  the  manner  in  which  they  shall  be  satisfied  and  canceled 
of  record  ;*  while  in  regard  to  those  of  an  inferior  degree  the 
statute  of  limitations  comes  in  to  supply  the  place  of  fugitive 
and  perishable  testimony. 

When  a  creditor  receives  from  a  debtor  his  negotiable  note 
for  and  on  account  of  the  debt,  and  a  suit  is  brought  on  the 
original  consideration,  it  was  fonnerly  held  not  a  sufficient  an- 
swer to  the  action  for  the  defendant  to  allege  the  giving  of  the 


>  ffiU  V.  McPberson,  15  Mibb.,  204 

•9 Barb.  R,  214. 

» N.  y.  Code  of  Civil  Procedure,  §§  1909,  1910. 

*  Thayer  v.  Brockett,  12  Mass.,  450;  20  Wend.,  47. 
» Alvordv.  Baker.  0  Wend.,  323. 

The  giving  of  a  note  is  prima  facie  proof  that  all  claima  of  the  maker 
against  the  payee %rere  adjusted,  and  that  the  note  was  given  for  the  bal- 
ance due.  Lake  v.  Tysen,  6  N.  Y.  (2  Seld.),  461;  De  Freest  v.  Blooming- 
dale.  5  Denio,  304;  3  £.  D.  Smith,  527. 

*  3  R.  8.  (Banks'  5th  ed.),  640,  as  to  the  discharge  of  judgments;  and  7 
Wend.,  35;  3  R.  S.  (Banks'  5th  ed.),  57,  as  to  the  mode  of  discharging  the 
record  of  a  mortgage. 
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note/  The  giving  of  such  a  note  is  only  a  payment  sttb  modo  / 
it  is  not  an  accord  and    satisfaction.    Nevertheless^  it   has 

been  recently  adjudged  that  such  a  plea  raises  2i  prima 
680^  fade  ^defense ;'  and  that  it  is  a  good  answer,  in  an  action 

on  a  note  against  an  indorser,  to  allege  that  the  indorse- 
ment  was  made  for  the  accommodation  of  the  maker  for  a 
special  purpose,  that  the  paper  was  divei*ted  from  that  purpose, 
and  that  plaintiff  received  it  with  notice.' 

§  789.  When  the  creditor  accepts  tlie  note  of  a  third  per- 
son as  payment,  it  is  a  good  accord  and  satisfaction.*  The  ad- 
ditional security,  though  for  a  less  amount,  is  a  valid  considera- 
tion for  a  release  and  discharge  of  the  debt  ;*  and  it  has  been 
held  that  where  the  debtor  delivere  the  note  of  a  third  person 
for  a  less  amount,  and  the  creditor  accepts  it  and  indorses  on 
the  debtor's  note  a  receipt  of  the  substituted  note,  expressed  to 
be  in  full  payment  upon  a  compromise,  parol  evidence  will  not 
be  received  to  vai'y  the  terms  of  the  agreement.*  But  an  agree- 
ment to  accept  the  note  of  a  third  person  in  satisfaction,  and  a 
subsequent  tender  of  the  note,  cannot  be  pleaded  in  bar  as  an 
accord  and  satisfaction.'  An  accord  executed  is  satisfaction  ; 
but  an  accord  executory  is  only  substituting  one  cause  of  ac- 
tion for  another ;  and  it  is  settled  that  i*eadiness  to  perform 
cannot  give  it  effect  as  an  executed  conti'act/    And  whei*e  a 


*  Hughes  y.  Wheeler.  8  Cowen  R.,  77.  It  was  held  in  this  case  that  the 
giving  of  the  note  was  proper  evidence  under  the  general  issue. 

'  Mercer  v.  Cheese,  4  Man.  &  Or.,  804. 

»  Rochester  v.  Taylor,  23  Barb.  R,  18,  per  Wbllbs^  J. 

<  St.  John  V.  Purdy,  1  Sand.  R.,  9. 

»  Boyd  V.  Hitchcock,  20  John  R..  76;  Le  Page  v.  McCrea,  1  Wend., 
164;  14  Wend.,  110;  21  Wend.,  450;  34  Barb.,  444;  ante,  329. 

•  Kellogg  V.  Richards,  14  Wend.,  116.  Such  a  receipt  is  also  a  contract, 
and  as  such  cannot  be  varied  by  parol  evidence.  Douglass  v.  White,  8 
Barb.  Ch.,  621. 

^  Hawley  v.  Foote,  19  Wend.,  616. 

•  Russell  V.  Lytle,  6  Wend.,  890. 

A  creditor  who  receives  from  his  debtor  a  certain  amount  in  money  and 
the  note  of  a  third  person,  on  an  agreement  that  if  the  note  is  paid  when 
due,  the  same  shall  be  in  full  satisfaction  of  his  larger  debt,  cannot  recover 
on  the  origiual  demand  if  he  accepts  payment  of  the  note,  even  if  that  be 
made  sometime  after  it  falls  due.    Conkling  v.  King,  10  N.  Y.  Rep.,  440. 

An  agreement  between  the  payee  of  a  note  and  the  maker,  made  with 

the  assent  of  the  lattcr*8  partner,  to  apply  the  indebtcdnc&s  of  the  payee  t) 

such  maker  and  his  partner  in  payment  of  the  note,  operates  inpredeniiaa 

a  satisfaction  of  the  note  pro  tarUo.    Davis  v.  Spencer,  24  N.  Y.  Rep.,  3SU 
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creditor  whose  account  is  disputed  gives  to  his  debtor  a  receipt 
in  full  of  all  demands,  this  is  a  final  adjustment,  though  not 
strictly  an  accord  and  satisfaction/ 

>  Falmertoa  y.  Huxf ord,  4  Denio,  166. 
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♦CHAPTEi;  X. 

OF  PBOOEEDDfaS  ON  NON-PAYMENT,  NOTIOE. 

§  790.  We  have  seen  that  the  contract  of  the  drawer  of  a 
bill  of  exchange  and  of  the  indorser,  whether  of  a  negotiable 
note,  bill  or  check,  is  conditional ;  and  that  one  of  tlie  condi- 
tions on  which  it  depends  is  due  notice  of  non-acceptance  or 
non-payment.*  If  the  holder  fail  to  give  the  notice  of  dis- 
honor required  by  law,  the  general  rule  is  that  the  drawer  and 
indorsee  arc  discharged  from  their  respective  liabilities ;  in 
other  words,  the  contract  does  not  become  absolute  unless  such 
notice  to  them  be  duly  given.*  And  in  the  case  of  a  foreign  bill, 
it  is  also  necessary,  by  the  custom  of  merchants,  that  the  dis- 
honor should  be  attested  by  a  protest.'  But  such  protest  b 
only  necessary  in  the  case  of  foreign  bills.* 

§  791.  A  protest  on  a  foreign  bill  is  a  part  of  the  custom, 
and  is  said  to  be  incident  to  the  constitution  of  the  bill.*  It  is 
indispensably  necessary,  in  order  to  afford  proof  of  the  facts 
therein  contained  ;  no  other  proof  will  supply  its  place,  and  no 
part  of  the  facts  requisite  to  the  protest  can  be  proved  by  ex- 
traneous testimony.*  The  manner  in  which  the  protest  should 
be  made  has  been  already  pointed  out.  It  should  be  done  by 
a  notary  public,  or  if  there  be  no  such  notary  in  or  near  tlie 
place  where  the  bill  is  payable,  by  an  inhabitant,  in  the  pres- 

>  Cayuga  Co.  Bank  v.  Warden,  1  Comst.  R,  418,  and  cases  there  cited; 
Conkling  v.  Gandall,  1  Keyes,  228. 

» 3  Term,  713;  5  Term  R.,  239;  8  Wend.,  488;  17  id.,  94;  4  Hill,  268; 
Conkling  v.  Gandall,  1  Keyes.  228. 

» Atwater  V.  Streets,  1  Douj.  (^lich.),  455;  10  Mass.  R.,  1;  15  Wend., 
627. 

<  Burke  v.  McKay.  2  How.,  66;  Smith  v.  Curlcc,  59  111..  221;  Green  ▼. 
Lotham,  49  Ind.,  131;  Young  v.  Bryan,  6  Wheat.,  146;  Bank  of  U.  S.  v. 
Leathers,  10  B.  Mon.,  64 

» Brough  V.  Parkings,  2  Ld.  Raym.,  993,  per  Holt,  Ch.  J.;  Chitty  on 
Bills,  455. 

•  Union  Bk.  v.  Hyde,  6  Wheat.,  573;  Carter  V.  Union  Bk.,  7  Humph., 
548. 
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ence  of  two  witnesses/  If  the  bill  be  presented  in  the  first 
place  by  the  holder,  and  payment  refused,  it  should  thereupon 
be  placed  in  the  hands  of  a  notary,  whose  duty  it  is  to  present 
it  again  to  the  drawee  and  demand  payment;  and  in  case  he 
again  refuses  to  pay,  the  potary  makes  a  minute  of  the  refusal, 
of  the  reason  assigned  therefor,  and  of  the  time,  adding 
his  initials.  From  this  *minute  he  afterwards  draws  *58'2 
up  the  protest,  which  is  a  formal  declaration  of  present- 
ment and  refusal  to  pay,  in  the  usual  form,  stating  the  facts 
according  to  his  minute.*  The  minute  made  by  the  notary 
must  be  made  on  the  very  day  of  the  dishonor,*  but  the  formal 
protest,  that  is,  the  drawing  up  of  the  paper,  which  is  called  ex- 
tending the  protest,  may  be  made  at  any  time/  It  may  even  be 
made  after  suit  is  brought.* 

§  792.  It  has  been  said  that  a  notary  public  is  an  officer 
blown  to  the  law  of  nations,  and  it  is  certain  that  he  is  recog- 
nized by  the  law  mcrcliant,  and  that  his  certificate,  under  seal 
of  oflSce,  is  evidence  of  protest  in  a  foreign  state,  without  any 
auxiliary  support,  and  is  so  received  in  all  courts,  according  to 
tlie usage  and  custom  of  merchants.*    "On  foreign  bills  pro- 

»  Read  v.  The  Bank  of  Kentucky,!  Monroe  (Ken.)  R,  91 ;  8  Wend.,  178; 
as  to  protest  for  non-acceptance,  see  ante,  461. 

*  Cbitty  on  Bills,'  457;  arUe,  461. 

*  Boiler,  N.  P.,  878;  Thomson  on  BiUs,  815. 

*  Cbaters  v.  Bell,  4  Esp.,  48;  Bailey  v.  Dozier,  6  How..  28;  Bank  of  De- 
catur v.  Hodges,  9  Ala.,  631;  Cayuga  Co.  Bk.  v.  Hunt,  2  Hill,  685. 

*  Dennistoun  y.  Stewart,  19  How.,  606. 

•Wells  V.  Whitehead,  15  Wend.,  527;  Klrksey  v.  Bates,  7  Porter  (16 
Ala.)R,  529;  Fleming  v.  McClure,  1  Brevard's  R,  428.  "The  law  mer- 
chant, as  it  obtains  in  England,  is,  generally  speaking,  the  law  of  this 
country.  Borne  exceptions  have  been  made,  and  some  more  may  be  made, 
vhich  convenience  and  necessity  have  directed,  and  may  hereafter  suggest. 
The  custom  among  merchants  with  us,  in  regard  to  bills  of  exchange,  is  the 
same  which  exists  in  England,  as  to  protests  and  notices  of  non-acceptance 
and  non-payment,  and  must  be  governed  by  the  same  rules.  ♦  *  lu  the 
case  of  foreign  bills  a  protest  is  universally  necessary  whether  for  non- 
acceptance  or  non-payment.  It  is  an  essentitU  part  of  the  custom  of 
merchants,  and  is  requisite  not  merely  on  account  gf  the  damages  and 
interest,  but  also  on  account  of  the  principal  sum." 

2  Bay  (S.  C.)  R.,  876.  Here  the  court  holds  language  to  the  same  effect, 
though  the  question  at  issue  arose  on  a  promissory  note. 

Read  V.  The  Bank  of  Kentucky,  1  Monroe  (Ken.)  R. ,  91.  In  this  case  the 
declaration  averred  that  the  note,  which  stood  on  the  footing  of  a  foreign 
bill  of  exchange,  was  duly  and  legally  protested  by  Raphael  Lancaster,  in 
the  presence  of  Daniel  Thompson  and  Joseph  B.  Lancaster,  there  being 
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test  is  the  evidence  of  demand,  and  an  indispensable  step 
towards  the  legal  notice  of  non-payment,  in  consequence  of 
which  the  undertaking  of  the  drawer  or  indorser  becomos  ab- 
solute. Hence,  as  to  foreign  transactions,  it  is  justly  predicated 
of  a  protest  that  it  has  a  legal  or  binding  effect."' 

§  793.     Bills  of  exchange  drawn  in  one  country  on  another, 
or  in  one  state  on  another,  are  foreign  bills."    The  states 
683*  of  the  *Union  are  not  foreign  to  each  other  in  the  same 
sense  as  are  separate  and  independent  nations ;  but  they 
are  so  far  foreign  to  each  other  that  the  convenience  of  trade  and 
commerce  requires  drafts  drawn  in  one  state  on  another  to  be 
considered  as  foreign   bills.     In  some  of  tlie  early  decisions, 
they  were  held  to  partake  of  the  character  of  foreign  bills,'  or 
were  deemed  foreign,  in  respect  to  the  protest  and  proof  of 
dishonor.^     So  far  as  the  relations  of  business  are  concerned, 
no  distinction  can  be  reasonably  made  between  bills  drawn  ia 
England  on  France,  or  in  France  on  Spain,  and  bills  drawn  in 
Ohio  on  New  York,  or  in  Iowa  on  Louisiana.*    The  form  of 
the  government  does  not  affect  the  question  a  hair's  breadth ; 
nor  does  the  mere  circumstance  of  distances  determine  it.     The 
more  material  consideration  is,  that  each  state  is  ia  regard  to 
the  othera  sovereign  in  its  political  organization  and  govern* 
ment,  having  municipal  laws  and  a  jurisdiction  of  its  own,  ex- 
cluding those  of  the  other  states,  though  co-existing  with  the 
laws  and  jurisdiction  of  the  central  government  in  relation  to 
certain  matters  of  general  concern.' 

*584.      §  794.    *As  a  general  rule  promissory  notes  stand  on 


Uien  no  notary  public  at  the  time  in  the  place;  and  it  was  held  by  the  court, 
1.  That  a  protest  is  eascniial  to  a  recovery  on  a  foreign  bill  of  ezcliange,  the 
rank  of  wliich  belongs  to  this  note,  and  it  is  said  to  enter  into  the  substance 
of  the  bill  according  to  the  custom  of  merchants.  2.  That  the  protest  in 
this  case  was  regular,  there  being  no  notary  at  the  place  where  the  act  was 
necessary  to  be  done. 

»  The  Union  Bk.  v.  Hyde,  6  Wheat.,  572. 

'  Chenowith  v.  Chamberlain,  6B.  Mon.,  (K);  Commercial  Bk.v.  Yarnum, 
49  N.  Y.,  209;  McLane  v.  Fitch,  4  B.  Mon.,  600;  Hartridge  v.  Wesson,  4 
Ga.,  101;  Duncan  v.  Course.  1  Mill.  Const.  (So.  Car.),  100. 

»  Buckner  v.  Finley  &  Van  Lear,  2  Peters  H.  S.  R.,  686. 

*Townsley  V.  Sumrall,  2  Peters  R,  170;  Wells  v.  Whitehead,  supra. 

'  Atwater  v.  Streets,  1  Doug.  (Mich.),  455;  Carter  v.  The  Union  Bank, 
7  Humph.  (Tenn.)  R,  548. 

*  The  question  of  damages  wiU  be  considered  hereafter. 
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the  footing  of  inland  bills  of  exchange,  and  need  not  be 
protested.'  The  exceptions  to  this  mie  arise  out  of  statutory 
enactments,  which  arc  difierent  in  the  different  states.*  In- 
ched, promissory  notes,  not  being  negotiable  at  common  law,  de- 
rive their  character  from  the  statnt  38  of  the  states  where  they  are 
made;'  and  are  by  courtesy  enforced  in  the  others  according  to 
the  l^al  effect  given  to  them  by  the  lex  loci  oontract/ua^  If  made 
in  one  state  and  indorsed  in  another,  the  contract  of  the  in- 
dorser  is  governed  by  the  laws  of  the  state  where  the  indorse- 
ment is  made ;  but  a  promissory  note  made  in  one  state  and 
iudoreed  over  in  another,  cannot  be  treated  as  a  foreign  bill,  in 
respect  to  the  protest  and  proof/  And  a  protest  of  a  promis- 
sory note  is  not  necessary  in  such  case  in  order  to  charge  the 
indorser,  nor  as  proof  of  non-payment  on  demand ;'  nor  is  it 
proof  of  demand/ 

§  795.     On  inland  bills, — ^As  abeady  stated,  no  protest  on 
inland  bills  is  either  required  or  allowed  by  the  common 
law;*  and  it  has  long*been  the  settled  rule  of  commercial  *585 
law  in  this  country  and  in  England,  that  protest  of  inland 
bills  by  a  notary  is  neither  necessary  nor  material  under  that 

*  Burke  v.  McKay,  2  Howard  U.  S.,  66;  Young  ▼.  Bryan,  6  Wheat.,  146; 
PoUard  v.  Bowen,  57  Ind.,  282;  Mutual  Nat.  Bk.  v.  Rotge,  28  La.  Ann., 
923. 

*  See  fonner  chapter  of  indorsements  and  notes;  Bead  ▼.  Bank  of  Ken- 
tucky, 1  Monroe  R.,  91;  Hartridge  v.  Wesson,  4  Geo.,  101. 

*  Sec  notes  on  a  former  page. 

*  Aymar  y.  Sheldon.  12  Wend.,  489;  Hiz  v.  Brown,  12  John.  K,  142; 
I>ow  V.  Russell,  12  N.  Hamp.,  49. 

*  Kirtland  t.  Wanzer,  2  Duer  R,  278. 

*  Smith  V.  Little,  10  N.  Hamp.,  526;  Bay  v.  Church,  15  Conn.,  15;  Wil- 
liama  v.  Putnam,  14  N.  H.,  640;  Carter  v.  Burley,  supra;  Bay  v.  Church, 
15  Conn.,  15;  Young  v.  Bryan,  6  Wheat.,  146;  Nichols  v.  Webb..  8  id., 
326;  Union  Bk.  v.  Hyde,  6  Wheat.,  572. 

^  In  Kirtland  v.  Wanzer,  2  Duer  R,  278,  it  was  held  that  a  note  dated 
in  New  York,  payable  in  New  Orleans,  and  made  by  a  firm  residing  at 
Memphis,  in  Tennessee,  is  not  to  be  regarded  as  a  foreign  bill  of  exchange 
flo  as  to  permit  the  certificate  of  protest  made  in  Louisiana,  to  be  read  in* 
eridence  in  the  courts  of  this  state.  This  decision  was  made  in  June,  1853, 
by  the  Superior  Court  of  the  city  of  New  York,  which  is  universally 
acknowledged  to  be  high  authority  in  all  matters  relating  to  the  law  mer- 
chant. 

*  3  KenVs  Com.,  93;  Chitty  on  Bills,  464.  "  An  hidorsed note,  although 
it  may  hare  a  similitude  to,  and  an  operation  like  a  bill  of  exchange,  is  not 
one,  technically  speaking;  and  it  is  not  necessary  to  prove  its  dishonor  by  » 
protest,  even  where  the  maker  and  indorser  reside  in  different  governments. 
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law  as  modified  by  statute.'    In  England,  a  protest  is  allowed 
by  statute  on  inland  bills  of  a  certain  description,  and  was  at 
one  time  thought  necessary  to  enable  the  holder  to  recover  in- 
terest ;'  but  subsequent  and  uniform  pi-actice  confirmed  by  a 
late  decision,  has  settled  that  it  is  superfluous  even  for  that 
purpose.*     In  this  country  the  like  permission  is  given  in 
many  of  tlie  states,  in  respect  to  both  promissory  notes  and  in- 
land bills ;  and  in  this  state  the  notarial  certificate  of  present- 
ment and  non-acceptance  or  non-payment  of  bills  and  notes, 
and  of  the  service  of  notice  thereof  on  the  pai*ties  to  tlie  same, 
specifying  the  mode  of  giving  such  notice,  is  made  presumptive 
evidence  of  the  facts  stated  in  the  certificate ;  unless  the  de- 
fendant denies  under  oath  the  dishonor  of  the  note  or  bill,  or 
the  receiving  of  notice.*    This  certificate  may  be  drawn  up  at 
any  time,*  and  must  show  presentment  for  payment  and  the 
giving  of  notice  of  non-payment  by  the  notary  himself.* 

The  protest  should  be  made  as  of  the  day  on  which  the  bill 
or  note  becomes  payable,  that  is  to  say,  on  the  third  or  last  day 
of  grace ;  though  it  need  not  be  drawn  up  and  completed  in 
form  until  afterwards.*  It  should  bear  date  or  show  that  the 
protest  was  made  on  that  day.' 

§  796.     The  demand  of  payment  and  protest  must  be 
686*  made  according  *to  the  law  of  the  place  where  the  bill  is 

Smith  V.  Little,  10  N.  Harap.,  532;  NiclioHs  v.  Webb,  8  Wheat.,  326;  8 
Pick.,  414. 

*  The  exceptious  to  the  rule  stated  in  the  text  are  very  rare,  and  al- 
ways created  by  statute  or  local  usage.    8  Kent's  Com.  94,  7th  ed.,  note. 

*  0  and  10  Wm.  III.,  c.  17;  8  and  4  Anne,  c.  9;  Harris  v.  Benson,  2 
Stra.,  910. 

swindle  V.  Andrews,  2  B.  and  Aid.,  796;  2  Stark.,  425.  Under  the 
English  statute  the  protest  of  inland  bills  is  made  on  the  day  after  the  third 
or  lost  day  of  grace;  and  the  protest  is  required  to  be  sent,  or  notice  of  it 
given,  to  the  proper  parties  within  fourteen  days. 

*  Code  C.  P.,  §§  923,  924,  925;  ante,  468-467,  and,  po9t,  695;  see  Schorr 
V.  Woodlief,  23  La.  Ann.,  478. 

»  Cnyuga  Co.  Bank  v.  Hunt,  2  Hill  R.,  635. 
*     «  Onondaga  Co.  Bk.  v.  Bates,  8  HUl  R,  53;  4  Denio^  460;  4  HiU.  224;  8 
Comst.,  442.    On  this  subject,  see  the  former  chapter:  '*  Of  non-aoceptancc 
and  proceedings  thereon." 

In  most  of  the  states  the  certificate  of  the  notary  under  his  hand  and 
seal,  showing  service  of  the  notice  of  dishonor  on  the  drawer  and  indorsers, 
is  made  by  statute  prima  fade  evidence  of  such  service. 

^  8  Wend.,  456;  Battertons  v.  Porter,  2  Lilt.,  888;  id.,  207;  4  J.  J, 
Marsh,  832. 

8  Lefily  v.  Mills,  4  Term  R.,  170;  Thomson  on  Bills,  816. 
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payable ;'  it  must  be  done  by  the  notary  in  person ;  he  can- 
not delegate  his  official  authority .'  If,  by  the  law  of  the  place 
where  the  protest  is  made,  the  notary  bo  authorized,  as  in 
Louisiana,  to  employ  a  sworn  deputy  to  assist  him  in  making 
protests  and  delivering  notices,  a  presentment  and  protest  by 
the  deputy  is  good ;  for  the  appointment  of  a  deputy,  under 
the  authority  of  law,  like  similar  appointments  made  by  a 
slieriS,  clothes  the  person  ap|X)intcd  with  an  official  cliaracter.* 
This  distinction  is  consistent  with  the  geneml  rule,  and  recog- 
nizes the  reason  on  which  it  is  founded.  The  notary  is  a  known 
public  officer,  to  whose  formal  protests  and  acts  all  countries 
give  credit,  so  that  his  certificate  of  an  act  done  by  him  is  said 
to  be  equal  to  the  testimony  of  two  witnesses  ;*  a  ci)*cumstance 
which  shows  clearly  that  the  credit  is  given  to  his  acts  as  a  pub- 
he  officer,  on  the  understanding  that  they  are  performed  with 
the  accuracy  and  discretion  of  an  experienced  man,  invested 
with  an  official  trust.*  Where,  however,  no  notary  can  be  pro 
cured  the  protest  may  be  made  by  any  person  of  the  place 
where  the  bill  is  dishonored;*  but  in  such  case  the  protest 
should  be  made  in  the  presence  of  two  witnesses.^ 

The  notary  to  whom  a  bill  is  given  for  protest  must  follow 
the  instructions  given  him  ;  it  is  not  his  duty  to  determine  the 

*  Ellis  V.  Commerckil  Bank  of  Natchez,  7  IIow.  Miss.  R.,  204;  Carter  v. 
Burlcy.ON.  ilamp.,  058;  4  Hill  U.,  129;  Onondaga  Co.  Bank  v.  Bales,  3 
HiJl  R.,  33;  2  mU  R.,  230;  Rothschild  v.  CuiTic.  1  Q.  B.,  48;  Turner  v. 
Rogers,  8  Ind.,  130;  Carter  v.  Union  Bk.,  7  Humph.,  548;  Sbanklin  v. 
Cooper,  8  Blackf.,  41. 

It  seems  that  the  protest  of  bills  made  in  another  state  authenticated  hy 
a  seal  recognized  as  sufficient  by  the  law  of  the  place  where  it  was  made, 
will  not  be  held  sufficient  here  also;  Ross  v.  Bedell,  5  Ouer,  402. 

'  Idem,  Uhitty  on  Bills,  458:  correspondence  with  the  notaries  of  Liver- 
pool, and  opinion  of  Ch.  J.  Nelson,  3  Hill  R.,  5o-o0.  Ante,  406;  see 
Preseaiment  for  Payment. 

^Carter  v.  L'nion  Bank,  7  Humph.  (Tenn.)  R.,  548;  Chenowith  y. 
Chamberlain,  C  B.  Monroe,  60;  Nelson  v.  Fotterall,  7  Leigh,  170. 

*  An(e^  401,  el  seq. 

^  Kirksey  v.  Bates,  7  Porter  (16  Ala.)  R.,  520.  "  A  notary  public,  it  has 
bceasuid,  is  un  officer  luiown  to  the  Uw  of  nations:  hence  his  official  acta 
receive  credence  not  only  in  his  own  country,  but  in  all  others  in  which 
tlicy  are  used  as  instruments  of  evidence.  He  is  certainly  i-ecognized  by 
the  law  merchant,  and  his  acts,  to  some  extent,  are  indispensable  to  its 
efiicncy.  As  in  the  case  of  a  foreign  bill,  u  protest  Is  necessary  to  show  its 
dishonor  by  the  refusal  of  the  drawee  to  accept  or  pay  it. 

*  Burke  v.  McKay,  2  How..  «(i;  Read  v.  Bank  of  Ky.,  1 T.  B.  Mon.,  01. 
'  Bayicy  on  Bills.  5th  ed..  258;  Todd  v.  Neal's  Adm'rs,  40  AIbl.,  273; 

Story  OB  Bills,  ^  270;  ante,  461,  et  aeq, 
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time  of  protest  in  violation  of  his  instructions.  If  he  follow 
the  directions  given  him  he  is  not  liable  to  any  one  for  any  ir- 
regularity in  his  coarse.* 

§  797.  Protest  of  forei^gn  htUs  necesmry. — ^The  present- 
ment of  foreign  bills  and  protests  for  non-payment  are  rendei-ed 
necessary  by   the  law  merchant;    but  the  mode  of  protest 

and  the  day  on  which  it  should  be  made  are  prescribed 
587*  *by  the  law  of  the  place  where  the  act  is  to  be  done.* 

If  made  by  a  notary  under  seal,  in  the  usual  form,  the 
protest  is  received  as  due  proof  of  dishonor  :*  and  it  seems  the 
notarial  seal  furnishes  prijiia  facie  evidence  that  the  protest  is 
in  due  form,*  and  if  the  law  of  the  place  require  that  the  pro- 
test shall  be  under  the  notary's  seal,  it  will  not  be  evidence  in 
another  state  without  such  seal.* 

It  is  not  necessary  in  this  place  to  consider  at  length  the 
cases  in  which  a  formal  protest  may  be  dispensed  with.  It 
will  be  sufficient  to  state  the  nile  in  general  terms :  whenever 
notice  of  non-payment  of  a  foreign  bill  is  necessary  to  be  given, 
a  protest  must  also  be  made.* 

§  798.  Notice.  —  With  the  exceptions  to  be  considered 
hereafter,  notice  must  be  given  of  the  non-payment  of  every 
foi*eign  and  inland  bill,  promissory  note  and  check,  in  order  to 
cliarge  the  drawer  and  indoi'sers  under  the  law  merchant.  Upon 
the  principle  that  the  righta  and  obligations  of  the  parties  are 
to  be  determined  by  the  law  of  the  place  to  which  they  had 

»  Commercial  Bank  v.  Vamura,  7  Hun,  236;  S.  C,  49  N.  Y.,  989. 

*  Chanoine  v.  Fowler,  8  Wend.,  173.  If  the  protest  be  not  made  by  a 
notaiy,  it  must  be  proved  that  it  was  made  according  to  the  law  of  the 
place.  Bowen  v.  Newell,  13  N.  Y.,  200.  The  law  of  the  place  of  payment 
determines  whether  days  of  grace  arc  or  are  not  to  be  allowed. 

>  Bank  of  Rochester  y.  Gray,  2  Hill  R,  227;  9  N.  Hamp.,  558;  see  Pxe- 
sent  men  t  for  Acceptance. 

*  Carter  v.  Burley,  9  N.  H.  558. 

*  Ticknor  v.  Roberts,  11  !•«.,  14. 

*  Chiity  on  Bills,  455;  6  Wheat.,  572;  1  I>ong.  (Midi.),  455.  The  protest 
may  be  excused  by  proving  either  that  the  drawer  had  no  effects  in  the 
hands  of  the  drawee,  and  no  reasonable  ^expectation  tiiat  the  bill  would  bo 
honored,  or  that  the  drawer  has  waived  the  necessity  by  a  promise  to  pay 
with  knowledge  of  the  circumstances,  or  beforehand.  Kirkscy  v.  Bates*  7 
Porter  R.,  529;  Coddington  v.  Davis,  1  Conist.  R.,  180;  Luioo  Bank  v. 
Hyde,  G  Wheat.,  572;  may  be  proved  by  admission.  Derickson  v.  Whiiney, 
C  Gray,  248. 
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reference  in  making  the  contract,  there  are  some  steps  which 
the  holder  mnst  take  according  to  the  law  of  the  place  on 
which  the  bill  is  drawn.  It  must  be  presented  for  payment 
when  due,  having  regard  to  the  number  of  days  of  grace  there, 
as  tlie  drawee  is  tinder  obligation  to  pay  only  according  to  such 
calculation ;  and  it  is  therefore  to  be  presumed  that  the  parties 
had  reference  to  it.  So  the  protest  must  be  according  to  the 
same  law,  which  is  not  only  convenient  but  grows  out  of  the 
necessity  of  the  cjise.  The  notice,  however,  must  be  given 
according  to  the  law  of  the  place  where  the  contract  of 
the  drawer  or  indorser,*  as  the  case  may  be,  was  made,  *588 
finch  being  an  implied  condition.' 

§  799.  JFbrm  of  notice. — No  precise  formula  of  words  is 
necessary  to  be  used  in  giving  notice ;  it  is  suflScient,  if  the 
language  used  is  such  as,  in  express  terms,  or  by  necessary  im- 
plication, to  convey  notice  to  the  drawer  or  indoi'sers  of  the 
identity  of  the  note  or  bill,  and  that  payment  of  it  on  due  pre- 
sentment has  been  neglected  or  refused  by  the  maker  or  ac- 
^ptor.'  And  it  is  immaterial  whether  the  notice  be  verbal  or 
^^  writing.*  The  essential  facts  to  be  stated  in  a  notice  of  pro- 
test in  oi'der  to  charge  the  indorser  or  drawer  are,  1st,  that  the 
^trument  has  not  been  paid  at  maturity  ;  2d,  that  it  has  been 

.^tested  for  non-payment ;  3d,  the  identification  of  the  note. 
*^^n  such  information  is  shown  to  have  been  conveyed  with 

^^^nable  certainty  it  will  be  suflScient.* 


'  Per  Ch,  J.  Nelson,  ia  Aymar  v.  Sheldon,  12  Wend.,  489;  Carroll  v. 
TJpton,  %  Sand,  R,  172.  **  The  law  of  the  place  where  a  bill  is  drawn  gov- 
®"w  as  to  the  mode  and  place  of  the  notice  of  non-acceptance  and  of  non- 
Payment  to  be  given  to  charge  the  drawer;  and  a  different  usage  prevailing 
*^  ^e  place  where  the  drawee  resides,  or  the  bill  is  presentable,  will  not 

*^ admitted  to  control  the  drawer's  liability."    S.  C,  on  appeal,  8  Comst., 
272. 

*i  Comst.  R,  413;  Hartley  v.  Case,  4  Barn.  &  Cres.,  389;  Reedy  v. 
ff^  2  John.  Cas.,  337;  9  Wend.,  279;  9  Peters,  33;  11  Wheat.,  431;  23 
r^nd.,  620;  14  Conn.,  363;  10  Shep.,  392;  Home  Ins.  Co.  v.  Green.  19  N. 
]^:^^}H;  Hodges  V.  Shuler,  22  id.,  114;  IS.  <^.  24  Barb..  08;  Thompson  v. 
'"'  ^ms,  14  Cal.,  162;  Bank  of  Old  Dominion  v.  McVeigb,  29  Grat.,  hoS; 


^  -^70-473;  pa$t,  593-600. 


jto^    O^iyierv.  Stevens,  4  Wend.,  506;  Glasgow  v.  Prattle,  8  Missouri  R, 
Cit '    ^^"llips  V.  Gould,' 8  Car.  &  Payne,  350;  ante,  470;  Boyd's  Admrs.  v. 
^^  ^iav'gsBk.,  15  Grat.,  501;  Thompson  v.  Williams,  14  Cal,,  160;   First 
^-  ^XJank  V.  liyerson,  23  la.,  508;  Woodin  v.  Poster,  10  Barb.,  140. 
"•the  Artisans'  Bk.  v.  Backus,  36  N.  Y.,  100. 
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§  800.  The  notice  must  describe  so  as  to  identify  the  bill 
or  note  dishonored ;  "  the  language  must  be  such  as  to  convey 
notice  to  the  party  wliat  the  bill  is,  and  that  payment  of 
it  has  been  refused  by  the  acceptor."  Thus,  where  a  letter 
written  by  an  attorney  contained  a  demand  of  payment  of 
the  sum  of  150^.,  due  on  a  dnift  by  Mr.  Case  on  Mr.  Case, 
to  prcvent  tlie  necessity  of  law  proceedings,  it  was  held 
insufficient  notice  because  it  did  not  show  the  bill  to  have 
been  dislionored.*  So,  the  entire  omission  of  the  maker's 
name  in  the  notice  of  dishonor  would  be  fatal.*  But  where 
the  misdescription  complained  of  was  in  the  amount,  the 
notice  stating  the  note  as  one  for  $1457,  when  in  fact  it  was 
for  the  sum  of  $1400,  but  had  the  figures  1457  in  the  margin 
and  was  discounted  as  a  note  for  tliat  amount  by  the  bank ;  it 
was  held  the  variance  was  not  material,  it  being  shown  that  the 
bank  held  no  other  note  made  and  indorsed  by  the  same  per- 
sons ;'  so,  where  the  notice  described  the  note  as  dated  the  20th 
September,  1819,  whereas  it  bore  date,  July  20th,  1819,  there 
being  no  other  note  to  which  the  description  would  apply  ;*  so 
a  notice  to  the  acceptor  describing  a  bill  as  "  drawn  by  you," 
though  not  naming  the  drawer,  the  bill  being  otherwise  cor- 

rcctly  described,  has  been  held  sufficient  ;*  where  a  notice 
589"  possessing,  ^otherwise,  every  legal  requisite,  misdescribes 

the  note  or  bill  to  which  it  refers,  it  is  to  be  determined 
as  a  question  of  fact,  or  with  reference  to  the  circumstances  of  the 
case,  whether  the  defendant  could  be  misled  by  the  misde- 
scription." And  for  the  purpose  of  solving  this  question  it  may 
be  shown,  in  aid  of  the  defect,  that  there  was  no  other  note  in 
existence,  to  which  the  description  contained  in  the  notice  could 
be  applied.^  Proof  of  such  accessory  facts  may  be  given,  be- 
cause they  go  to  show  that  the  indorser  was  duly  notified ;  and 
the  evidence  is  not  objectionable  on  the  ground  that  it  tends 

'  Uartlcy  v.  Case,  4  B.  «fc  C.  339. 

»  Home  Ins.  Co.  v.  Green,  19  N.  Y.,  518. 

*  Bank  of  Alexandria  v.  Swan,  9  Pet.,  83. 

*  Mills  V.  The  Bank  U.  8.,  11  Wheat.,  81;  to  same  effect,  Cayuga  Oo. 
Bk.  V.  Warden,  1  N.  Y.,  414-  8.  C,  6  N.  Y,  19. 

*  Gill  V.  Palmer.  29  Coun..  54. 

*  McKnight  v.  Lewis,  5  Barb.  R.,  G81;  Kilgore  v.  Buckley,  14  Conn., 
362;  Artisans'  Bk.  v.  Backus,  36  K  Y.  107;  ante,  471. 

'  Cayuga  Co.  Bank  v.  Warden,  1  Comet.  R,  413.     In  both  of  these 
cases,  the  amount  of  the  note  was  mis-stated  in  the  notice;  so  in  Reedy  v. 
Seixas,  2  Johns.  Cas.,  3:)7;  2ScldenR.,  19;  Knopfel  v.  Scufert,  11  N.  Y.  Leg. 
Obs.,  855;  Gill  v.  Palmer,  29  Conn.,  54;  Gates  v.  Beechor,  60  N.  Y.,  618. 
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to  vary  the  terms  of  a  written  instruinent,  1)ecau8e  the  notice 
may  be  legally  either  written  or  verbal,  and  the  proof  is  not 
given  to  vary  the  terms  of  the  notice.  A  notice  which  reason- 
ably apprises  the  party  of  the  particular  paper  on  which  he  is 
sought  to  be  charged  will  always  be  sufficient.' 

§  801.  There  have  been  several  cases  where,  upon  a  mis- 
description of  a  bill  or  note  in  the  notice,  it  has  been  left  to 
the  jury  to  pass  upon  the  question  of  identity,  and  say  whether 
the  drawer  or  indorser  had  been  misled ;'  and  there  are  other 
cases  where  it  has  been  held  that  the  sufficiency  of  a  written 
notice  is  a  question  of  law  to  be  disposed  of  by  the  court ;'  so 
that  the  doctrine  on  the  subject  is  not  perfectly  settled.  The 
general  principle  is  that  no  misdescription  of  a  note  or  bill, 
either  as  to  date,*  amount,*  names  of  parties,*  or  of  the  time 
the  note  fell  due,*  will  vitiate  the  notice,  unless  the  party  was 
misled. 

§  802.  ^It  appears  to  be  well  settled  that  an  immate- 
rial variance  between  the  description  contained  in  the  no-  *590 
tice  and  the  bill  or  note  referred  to,  will  not  vitiate  it. 
To  render  the  variance  fatal,  it  must  be  such  that,  under  the 
cii'cumstances  of  the  case,  the    notice  conveys  no  sufficient 
inowledge  to  the  indorsers  of  the  identity  of  the  particular 

^ j I JM^Mll      Mil  —  III  MM    I I 

*  Bank  of  Cooperstown  v.  Woods,  28  N.  Y.,  646;  8.  C,  661;  Beals  v. 
Peck,  12  Barb.,  245;  Cook  v.  Litchfield,  2  Bosw.,  137. 

'Reedy  ▼.  Seixas,  2  John.  O&s.,  837;  Bank  of  Rochester  v.  Gtould,  9 
Wend.,  279;  Smith  v.  Whiting.  12  Mass.  R,  6;  6  Barb.,  681;  1  Comst.  R, 
413;  Downer  v.  Remer,  21  Wend.,  10;  8.  C,  23  id.,  620,  and 26  id.,  277;  2 
Bosw.,  137. 

'Milk  V.  Bank  of  U.  8.,  11  Wheat.,  481;  Bank  of  Alexandria  v.  8wan, 
9  Peters,  33;  Beauchamp  y.  Cash,  Dow.  &  Ry.  N.  P.  Cos.,  8;  Ransom  v. 
Mack,  2  Hill  R,  687;  ante,  471,  472,  note,  m6.post,  503. 

*  Mills  V.  Bank  U.  8.,  11  Wheat.,  431;  Dennistoun  v.  Stewart,  17  How., 
606;  Thompson  V.  Williams,  14  Cal.,  162;  Kilgore  v.  Buckley,  14  Conn., 
362;  Tobey  v.  Lenig,  14  Pa.  St,  483;  Ross  v.  Planters' Bk.  5  Humph., 
835. 

'  Bank  of  Alexandria  y.  Swan,  9  Pet.,  88;  Snow  y.  Perkins,  2  Mich.,  238; 
"Wood  V.  Watson,  58  Me.,  800;  Cayuga  Co.  Bk.  y.  Warden,  1  N.  Y.,' 
413. 

•  Carter  y.  Bradly,  19  Me.,  62;  Smith  y.  Whitney,  12  Mass.,  6;  Dennis- 
tottii  V.  Stewart,  17  How.,  606. 

'  Smith  Y.  Whitney,  12  Mass.,  6;  Ontario  Bk.  y.  Pctrie,  8  Wend.,  456; 
^kerv.  Getchell,  23  Me.,  892;  CorUra,  Ransom  y.  Mack.  2  Hill,  687; 
Townsend  v.  Lorrain  Bank,  2  Ohio  St.,  845;  Reynolds  y.  Appleman^ 
^  ^i,  616;  Biting  y.  Schuylkill  Bk.,  2  Pa.  St.,  355. 
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note  or  bill  which  has  been  dishonored.'  If  the  knowledge  of 
the  facts  which  render  the» notice  uncertain  and  equivocal  is 
confined  to  the  indorser,  or  is  not  brought  home  to  the  holder 
of  the  paper,  the  notice  will  be  held  to  be  sufficient  to  chai'ge 
the  indoi'ser.' 

Thus,  where  the  indorser  used  only  his  initials  for  his 
christian  name,  and  so  wrote  them  that  the  initial  M.  would  be 
naturally  read  by  one  unacquainted  with  his  name  as  "  A.  C." 
and  the  notice  was  addressed  to  him  as  "A.  0.  H."  Held,  that 
the  mistake  was  directly  attributable  to  the  manner  arid  form 
of  the  indorsement,  and  that  he  could  not  take  advantage  of 
such  mistake  to  shield  himself  from  liability.*  The  circum- 
stances then,  are  a  proper  subject  of  inquiry ;  and  a  dispute 
arising  in  respect  to  these,  necessarily  carries  the  question  to 
the  jury.*  If  the  notice  describe  a  promissory  note  correctly, 
so  far  as  it  goes,  mentioning  simply  the  makers'  names,  the 
amount,  and  the  indoi'ser's  name,  the  court  will  not  infer  the 
existence  of  other  notes  to  which  the  description  might  apply, 
and  thus  render  the  notice  uncertain.*  But  clearly  the  exist- 
ence of  other  notes  bearing  that  description  might  be  proved, 
so  as  to  vitiate  the  notice ;  on  the  same  principle  that  permits 
proof  of  the  non-existence  of  other  notes  by  way  of  rendering 
the  notice  certain  in  its  application  to  the  note  in  suit.* 

§  803.  A  few  cases  in  addition  to  those  previously  given, 
will  serve  to  illustrate  the  law  and  give  a  clearer  idea  of  the 

*  Mills  V.  Bk.  of  TJ.  S.,  supra;  Bank  of  Alexandria  v.  Swan,  supra;  1  K. 
Y.,  417;  9  id.,  289;  ante,  472,  note. 

So  in  pleading,  a  variance  in  the  description  of  the  note  in  one  partic- 
ular, e.  g.,  the  time  of  payment,  is  not  material,  unless  H  has  actually  misled 
the  opposite  party.     Chapman  v.  Carolin,  8  Bosw.,  456. 

'  Bank  of  Cooperstown  v.  Woods,  28  N.  Y.,  545. 

»  Manufacturers'  and  Traders*  Bk.  v.  Hazard,  SON.  Y,  226. 

*  McKnight  v.  Lewis,  5  Barb.,  081;  and  Cook  v.  Litchfield,  2  Bosw.,  137. 

*  YouDgs  V.  Lee,  2  Kevnan  R.,  551.  The  notice  in  this  case  was  in 
these  words:  '*i^ew  York,  October  7,  1851.  Mr.  Charles  M.  Lee,  Roch- 
ester, N.  Y.  Sir:  Please  to  take  notice  that  a  promissory  note,  drawn  by 
Bell  &  Goodman,  for  $1,000,  indorsed  by  you,  is  protested  for  non-paj'ment, 
and  the  holders  look  to  you  for  payment  thereof.  Your  obedient  servant, 
A.  R.  Rogers,  Notary  Public."  And  it  was  held  good,  though  it  did  not 
contain  so  many  descriptive  particulars  as  it  might,  the  description  being 
true  so  far  as  it  went.  See  Bank  of  Cooperstown  v.  Woods,  28  N.  Y., 
545. 

*  Cayuga  Co.  Bank  v.  Warden,  supra;  Shelton  v.  Braithwaite,  7  M.  & 
W.,  486;  ante,  472,  and  note. 
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principles  above  stated.  Thus,  where  the  note  produced  on  the 
trial  was  for  $1,216  and  50  cents;  at  the  bottom  of  the  note 
were  the  figures  1,216  dollars  and  52  cents,  and  the  note  was 
described  by  the  notaiy  in  the  notice,  as  given  for  the  latter 
8am.  The  judge  left  the  question  to  the  jury,  whether  the  note 
produced  and  the  one  described  and  intended  by  the  notice 
were  the  same.  On  a  motion  to  set  aside  the  verdict  found 
nuder  such  direction,  the  court  say :  "  The  law  does  not  pre- 
scribe any  form  of  notice  to  an  indorser.  It  is  not,  perhaps,  re- 
quisite to  specify  the  amount  of  the  note.  The  notice  was 
snfficient  to  put  the  defendant  on  inquiry,  and  to  prepare  him 
to  pay  it  or  defend.  It  is  enough  if  the  jury  was  satisfied  that 
the  notice  referred  to  the  same  note  intended  by  the  plaintifiF, 
and  was  so  undei-stood  by  the  defendant.  It  was  incumbent 
on  the  defendant  to  show  some  uncertainty  in  the  notice,  tend- 
ing to  mislead  him  ;  as  other  notes  indorsed  by  him  under  simi- 
lar circumstances.*  So  where  the  note  was  given  by  George 
Fislier  for  $375,  and  the  notary  in  his  notice  stated  it  to  be  a 
note  for  $457.50,  that  sum  being  the  aggregate  of  principal 
and  interest ;  and  there  was  no  other  note  of  Fisher's  indorsed 
by  the  defendant  held  by  plaintiff, — Hdd^  that  the  charge  to 
the  jury  that  if  they  believed  that  the  defendant  knew  what 
note  it  was  that  had  been  protested,  or  had  not  been  misled  by 
the  notice,  they  ought  to  find  a  verdict  for  the  plaintiff,  was 
correct' 

So  where  the  notice  stated  the  amount  to  be  $999.52  instead 
of  $599.52,  which  was  the  true  amount,  and  the  jury  decided 
that  the  defendant  was  not  misled  by  the  error  ;  the  supreme 
court  decided  as  in  the  case  above,  but  the  court  of  errors  re- 
versed that  decision,  and,  as  there  was  another  question  in- 
volved in  the  case,  it  is  not  certain  on  which  of  the  points  the 
decision  turned  in  that  court.' 

So  where  the  mistake  in  the  notice  was  that  it  described 
the  note  as  made  by  Jotham  Gushing^  when  it  was  in  fact 
made  by  Jotham  Ovshman^  audit  was  admitted  that  there 
was  no  note  in  the  bank  givfng  the  notice  indorsed  by  the  de- 
fendant. Held^  that  it  was  properly  left  to  the  jury  to  decide, 
whether  he  must  not  have  known  that  the  notice  referred  to 


'  Reedy  v.  Seixas,  2  John.  Cas.,  887. 
*  Bank  of  Rochester  v.  (Jould,  9  Wend.,  279. 

•Downer  v.  Remer,  25  Wend.,  277;  B.  0.,  28  id.,  620;  Rowan  v.  Oden- 
beimer,  5  8.  &M.,  44. 
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the  only  note,  which,  it  seemB,  lay  iu  the  bank,  on  wliich  he 
was  liable  as  promisor  or  indoi*ser,*  and  where  the  notary  made 
a  mistake  in  the  notice  as  to  tlie  date  of  a  note,  giving  a  date 
as  to  a  year  which  had  not  yet  arrived — it  was  held  that  the 
mistake  might  be  coi*rected  on  the  trial.  So  describing  a  bill 
as  indorsed  by  one  "  Pyron  "*  instead  of  "  Byron,"*  or  calling  a 
note  a  bill  or  the  revei'se,*  or  failing  to  state  the  hour  at 
which  the  demand  of  payment  was  made,^  will  not  vitiate  the 
notice. 

Where  there  is  more  more  than  one  note  or  bill,  to  which 
the  notice  may  apply,  it  lies  on  the  party  seeking  to  escape 
liability  to  show  that  fact.*  But  when  the  fact  is- shown,  if 
the  notice  be  legally  insuflScient  by  reason  thereof,  it  will  be  a 
good  defense  to  an  action  on  the  instrnment.  Thus,  where  an 
action  was  brought  against  an  indorser  of  four  promissory  notes, 
at  nine,  ten,  eleven  and  twelve  months  after  date,  each  bearing 
the  same  date,  and  being  for  the  same  amount,  the  following 
notice:  "New  York,  Jan.  5th,  1850.  $740  and  interest. 
Please  to  take  notice  that  a  promissory  note  made  by  J,  L, 
Carcw,  for  $740,  with  interest,  dated  April  2d,  1849,  indorsed 
by  you,  was,  on  tlie  day  that  the  same  became  due,  duly  pro- 
tested for  non-payment,  and  that  the  holders  look  to  you  for 
the  payment  thereof,"  was  held  insufficient  as  to  all  the  notes 
except  the  first,  there  being,  at  tlie  time  they  fell  due,  two  or 
more  notes  in  existence,  to  which  the  terms  of  the  notice 
would  apply.' 

591*  §  804.     *A    mis-statement  of  the  notary  in  the 

notice  in  regard  to  an  act  done  by  him,  is  a  dijBEerent 
matter.  For  instance,  if  the  notice  bear  date  on  the  third  day 
of  grace  and  state  that  the  note  in  question  was  last  evening 
protested  for  non-payment,  or  if  the  notice  bear  date  on  the 
fourth  day  of  July,  and  state  that  payment  of  the  note  had 
been  that  day  demanded  and  refused,  it  is  not  a  question  to  be 

submitted  to  the  jury  whether  or  not  the  indorser  has  been 

~ «. 

»  Smith  V.  Whiting,  12  Mass..  6. 
«  Ross  V.  Planter's  Bk.,  5  Humph.,  835. 
s  Moorman  v.  The  Bank  of  Ala.,  12  Ala.,  858. 

«  Messenger  v.  Southey,  1  Man.  &  Gr.,  76;  1  Scott,  N.  R,  180;  Stock- 
man  v.  Parr,  11  M.  &  W..  809. 

»  Fleming  v.  Fulton,  6  How.  (Miss.),  478. 
•  Sh«)ltoa  V.  Braithwaite,  7  M.  <&  W.,  486;  ante,  472. 
'  Cook  V.  Litchfield,  0  N.  Y.,  270. 
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misled  by  the  mistake.*    There  are  decisions  to  the  contrary, 
holding  that  the  notice  is  sutiieient  if  it  does  not  mislead 
tbe  party,  and  allowing  tlie  *  jury  to  determine  that  as  *592 
a  question  of  fact.*    But  there  is  a  clear  distinction  be- 
tween an  informal  and  an  insuiiicient  notice,  between  a  notice 
vhich  is  defective  in  the  description  of  the  note  or  bill,  and 
one  which  does  not  show  that  the  paper  has  been  dishonored. 
If  the  notice  states  a  presentment  which  is  too  late  or 
premature,  it  is  equivalent  to  notifying  the  drawer  *or  *593 
indorser  that  he  is  discharged  ;  it  certainly  does  not  in- 
form him  that  the  paper  has  been  dishonored.' 

§  805.  The  fact  to  be  communicated  in  some  form  is,  that 
the  note  or  bill  has  been  dishonored  by  the  default  of  the  ac- 
ceptor or  promisor ;  and  this  may  be  done  in  any  language 
which  conveys  the  information  to  the  indorser  in  terms  or  by 
reasonable  implication,  but  unless  it  impute  that  the  note  has 
been  dishonored  it  will  be  insufficient.*  If  the  no.e  or  bill  be 
payable  at  a  bank,  it  is  the  duty  of  the  maker  or  acceptor  to 
come  there  and  pay  it  on  the  last  day  of  grace ;  and  if  he 
does  not,  a  notice  stating  the  date  and  terms  of  the  note,  show- 
ing that  it  has  become  due,  and  averring  that  it  is  unpaid,  has 
been  held  to  be  equivalent  to  a  notice  of  dishonor.*    But  in  a 

>  Ransom  v.  Mack,  2  HiU  R..  587;  see,  also,  De  La  Hunt  v.  Higgins,  9 
Abb.  Pr.,  422;  Elting.v.  Schuylkill  Bank,  2  Pa.  St.,  856;  Townsend  r.  Lor- 
rain  Bonk,  2  Ohio  St.,  845;  Ueynolds  v.  Appleman,  41  Md.,  615. 

*  Ontario  Bank  v.  Pctrie,  3  Wend.,  456.  The  draft  in  this  case  fell  due 
on  Sunday,  the  81st  of  August;  was  presented  on  the  80th,  and  the  notice, 
dated  on  that  da}',  being  a  printed  blank  filled  up  with  names  and  amount, 
stated  that  it  was  protested  for  non-payment  last  evening.  Crocker  v. 
Getchell,  23  Maine  R,  31)2.  In  this  ca.se  the  notice  stated  that  the  note  be- 
came due  this  day  and  is  protested  for  non-payment,  whereas  it  became  due 
and  was  protested  1  he  day  previous,  and  the  notice  was  held  sufficient,  it 
being  such  as  under  the  circumstances  could  not  mislead  the  pariiy  to  \^^iom 
it  was  directed. 

'Hansom  v.  Mack,  supra;  Ontario  Bank  v.  Petrie  is  overruled;  and 
Judge  Bronson  intimates  that  the  d(XJtrine  previously  held  in  this  state  in 
respect  to  receiving  testimony  ia  aid  of  a  defective  notice  has  fallen  with  it. 
Bat  m  that  particular  the  recent  cases  are  against  him.  2  Hill  K..  587;  1 
Comst.,  417;  5  Barb.,  681;  Wynn  v.  Alden,  4  Denio,  163.  In  this  case  the 
aotice  stated  that  the  note  had  been  this  day  presented  for  payment,  and 
payment  refused,  and  was  not  dated  at  all.  Held,  defective. 
•     *  Ransom  v.  Mack,  supra  ;  Arnold  v.  Kinlock,  60  Barb. ,  44. 

•  The  notice  in  Smith  v.  Whiting  was  of  this  description,  12  Mass.,  6, 
but  no  question  was  raised  in  regard  to  its  sufllciency.  8  Met.,  505. 
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late  case  in  New  York  where  a  note  payable  at  a  bank  was  dis- 
honored, and  on  the  following  day  was  presented  to  the  in- 
dorser  with  a  statement  that  it  was  unpaid,  and  a  request  to 
paj  the  same,  it  was  held  that  the  notice  was  insufficient,  the 
court  saying  that  the  indorser  was  entitled  to  notice  of  the  dis- 
honor of  the  paper,  and  that  the  mere  assertion  of  the  non- 
payment of  commercial  paper  does  not  expressly  or  by  implica- 
tion show  any  dishonor  or  that  payment  on  dne  presentment 
has  been  refused/  The  mere  statement  that  a  bill  or  note  is 
unpaid  is  not,  therefore,  sufficient  to  indicate  by  reasonable  in- 
tendment that  it  has  been  dishonored,  because  there  is  no 
necessary  inference  therefrom  that  the  holder  has  used  due 
dih'gence  in  presenting  it.'  Such  a  notice  is  clearly  not  suffici- 
ent where  the  instrument  is  drawn  payable  at  large;  for  in 
this  case  a  statement  that  it  has  not  been  paid  is  entirely  con- 
sistent with  the  fact  that  it  has  not  been  dishonored.'  But 
where  other  words  are  coupled  with  the  statement  that  the  in- 
strument is  unpaid,  which  fairly  imply  that  the  instrument  has 
been  dishonored,  the  notice  will  be  sufficient.  Thus,  where  the 
notice  contained  tlie  statement  :  "  Your  bill  is  unpaid,  noting 
S.  S.,"  or  "  Your  bill  is  this  day  returned  with  charges,"  or  with 

■■I 

»  Arnold  v.  Kinloch,  50  Barb.,  44;  Page  v.  Gilbert,  60  Me.,  488;  Unioa 
Bank  v.  Ilumphrys,  48  id.,  172;  Cromer  v.  Piatt,  37  Mich.,  138. 

«  Phillips  V.  Gould,  8  C.  P.,  365;  Armstrong  v.  Thurston,  11  Md.,  148; 
Lockwood  V.  Cranford,  18  Conn.,  381;  Clark  v.  Eld  ridge,  18  Mete.,  96; 
Arn(«ld  v.  Kinloch,  50  Barb.,  44. 

8  Gilbert  v.  Dennis,  3  Metcalf,  495.  The  opinion  by  (^ef  Justice  Shaw, 
in  this  case,  is  a  pattern  of  style  and  legal  reasoning.  Dole  v.  Gold,  5  Barb., 
400.  The  notice  which  was  held  insuiflcient  in  Gilbert  v.  Dennis,  was  in 
these  words:  "Boston,  May  4,  1838.  Mr.  Lewis  Dennis.  Sir:  I  have  a 
note  signed  by  C.  E.  Bowers,  and  indorsed  by  you,  for  seven  hundred  dol- 
lars, which  is  due  this  dixy  and  unpaid.  Payment  is  demanded  of  you.  C. 
C.  Gilbert."  And  it  was  held  insufficient  because  it  did  not,  by  necessary 
implication  or  reasonable  intendment,  amount  to  an  averment  or  intimation 
that  payment  had  been  demanded  and  refused,  or  tliat  the  note  had  been 
otherwise  dishonored.  3  Met.,  506.  The  notice  in  Dolev.  Gold,  5  Barb., 
490,  was  as  follows:  ^'Buffalo,  Sept.  8th,  1847.  Dear  Sir:  A  note  of 
$22.50,  made  by  Andrew  Cole,  and  paj'able  to  your  order,  and  indorsed  by 
you,  is  due  this  day,  and  has  not  been  paid.  You  will  therefore  take 
notice  that  I  am  the  owner  and  holder  of  said  note,  and  look  to  you  for  the 
payment  of  the  same.  Yours,  &c.,  C.  R.  Gold,"  and  was  held  insufficient 
for  the  same  reason. 

The  indorser  must  be  notified  that  the  note  was  duly  presented  for  pay- 
ment when  it  became  due;  notice  of  non-payment  is  not  sufficient;  Pah: 
quioquc  Bank  v.  Martin,  11  Abbt.,  291.    See  also  Armstrong  v.  Thurston, 
11  Md..  148. 
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"expenses,"  or  "with  charges  of  protest,"  and  in  similar  cases 
wkei-e  the  words  used  imputed  dishonor  the  notice  was  held 

sufficient.' 

§  806.  There  being  no  dispute  about  the  facts,  the  suffici- 
ency of  the  notice  is  a  question  of  law ;  and  where  it  is  gi^'en 
in  writing,  the  construction  of  the  notice  belongs  to  the 
court.'  *When  the  notice  conveys  the  necessary  infor-  *594 
mation  in  express  terms,  describing  accurately  thenote  or 
bill,  no  question  can  arise  in  respect  to  the  contents  and  suffici- 
ency of  the  notice.  But  when  it  is  defective  on  its  face  in 
consequence  of  not  showing  that  the  paper  has  been  dishon- 
ored, or  when  the  information  conveyed  in  the  notice  is  to  be 
implied  from  the  language  employed,  it  is  for  the  court  to  pro- 
nounce upon  the  sufficiency  of  the  notice  as  a  matter  of  law." 
And  in  doing  this  the  court  gives  to  the  words  used  their 
ordinary  and  common  signification,  construing  the  language  in 
reference  to  its  accustomed  meaning  when  applied  to  similar 
subjects,  and  with  reference  to  the  terms  of  the  note  or  bill  and 
tlie  time  and  place  at  which  it  is  payable. 

Thus,  if  tJie  notice  inform  the  indorser  that  a  note  or  bill 
has  hoQH  j?rotested  for  non-payment,  the  italicised  word  is  to  be 
understood  in  a  popular  sense  and  as  used  among  men  of  busi- 
ness. In  a  strict  technical  sense  the  tenn  is  not  applicable  to 
promissory  notes,  and  means  only  the  formal  declaration  drawn 
up  and  signed  by  a  notary ;  but  it  has  acquired  by  usage  a  ^nore 
extensive  signification,  and  when  used  in  its  popular  acceptation 
includes  all  those  acts  which  are  by  law  necessary  to  charge  an 
indorser.*     Accordingly  where  the  instrument  is  one  on  which 

1  AnnstroDg  v.  Christiana,  5  C.  B.,  687;  Grudgcon  v.  Smith,  6  Ad.  <& 
El..  490;  Everard  v.  Watson,  1  El.  &  B.,  801;  De  Wolf  v.  Murray,  2  Sand., 
166. 

'  Spencer  v.  The  Bank  of  Salina,  8  Hill,  520;  Dole  v.  Gold,  supra;  and 
8  Met,  495;  Van  Hoesen  v.  Van  Alstyne,  3  Wend.,  75;  Remer  v.  Downer, 
21  id.,  10;  23  id.,  620. 

'hi Ransom  v.  Mack,  mpra,  the  notice  stated  a  presentmeut  for  pay- 
ment one  day  too  late,  and  ihc  court  decided,  as  a  question  of  law,  that  the 
notice  was  defective.  In  Dole  v.  Gold,  the  notice  did  not  show  that  the  note 
bid  been  dishonored ;  it  only  stated  that  the  note  had  not  been  paid.  So  in 
Gilbert  v.  Dennis,  the  notice  did  not  state  that  the  note  had  been  (li3hr)nored; 
it  stated  merely  that  it  was  clue  and  unpaid,  and  that  the  holder  looked  to 
tlie  indoraer  for  payment;  and  in  each  of  these  cases  the  question  arising  on 
the  notice  was  decided  as  one  of  law.  Ante,  473. 

*  Coddington  ▼.  Davis,  3  Denio,  16;  S.  C;  1  Comst.  R,  186.    This  case 
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the  law  aathorizes  a  protest,  notice  that  it  has  been  presented 
for  non-p&yment  is  equivalent  to  an  ayerment  that  it  has  been 
presented  for  payment,  and  that  payment  thereof  has  been  re- 
fused ;  for  the  presumption  is  that  the  protest  was  regu- 
696*  larly  made,  and  the  protest  *when  made  in  regular  form 
avers  a  presentment  and  dishonor  of  the  note  or  bill/ 
Hence  a  statement  in  the  notice  that  a  biH  of  exchange  or  a 
promissory  note  has  been  protested  for  non-payment,  implies 
demand  and  refusal  ;*  so  the  statement  that  the  bill  or  note  has 
been  ^^  dishonored  "  has  been  held  sufficient^  that  word  includ- 
ing the  idea  that  it  was  properly  presented  and  pa^'ment  de- 
manded and  refused ;'  and  in  the  case  of  a  foreign  bill,  the  ipro- 
test  of  a  notary  not  only  presupposes  a  proper  demand  and 
refusal  to  pay,  but  is  also  the  evidence  of  these  facts. 

§  807.  We  have  said  the  notice  to  the  indorser  should 
state  expi-essly  or  by  necessary  implication  that  the  bill  or  note 
has  been  dishonored  ;  perhaps  it  would  be  quite  as  accurate  to 
say  that  the  notice  should  inform  the  indorser  that  the  note  or 
bill  has  been  dishonored,  and  that  it  is  immaterial  whether  this 
information  be  conveyed  in  express  words  or  in  terms  that 
fairly  and  reasonably  imply  that  the  instrument  has  been  pre- 
sented for  payment  and  dishonored.  In  some  of  the  English 
cases  the  rule  that  ^'  the  notice  given  to  the  indorser  should 
state  expressly  or  by  necessary  implication  that  the  bill  has  been 
dishonored,"  appears  to  have  been  applied  with  great  strict- 
turned  in  part  on  a  questiou  of  waiver,  and  the  letter  containing  tlio  waiver 
was  in  these  words,  ''Please  not  protest  T.  B.  Coddinton's  note,  due  2d 
February,  for  ten  thousand  dollars,  and  I  will  waive  the  necessity  of  the 
protest  thereof;"  and  the  court  construed  the  language  in  ita  general  sense. 
Carpenter  v.  Reynolds,  42  Miss. ,  807. 

»  Mills  V.  The  Bank  of  U.  S.,  11  Wheat.,  481;  Stocken  v.  CoUin,  9 
Carr.  &  Payne,  653;  1  Comst.  R.,  414;  9  Wend.,  279;  2  Kernan,  551.  Piatt 
V.  Drake,  1  Doug.  Mich.  R.,  290,  holds  that  a  notice  of  the  protest  of  a 
note  for  non-payment  is  not  sufficient;  4  Mich.,  891;  Wheaton  v.  Wil- 
marth,  18  Mete.,  422;  McFarland  v.  Pico,  8  Cal.,  68C;  Eastman  v.  Furman, 
24  id.,  888:  Burkham  v.  Trowbridge,  9  Mich.,  209;  ante,  295. 

«  Spies  V.  Newbery,  2  Doug.  Mich.  R.  425.  This  was  a  foreign  bill; 
and  it  was  held  that  the  tcim  protest  used  in  the  notice  implies  demand 
and  refusal.  Saltmarsh  v.  Tuthill,  18  Ala.  (New  Series)  R,  890.  A  state- 
ment in  the  notice  that  a  bill  of  exchange  has  been  protested  for  non-pay- 
ment, implies  that  it  has  been  duly  presented  for  payment.  Artisans*  Bank 
▼.  Backus,  36  N.  Y.,  100:  Brewster  v.  Arnold,  1  Wis.,  264;  Cranford  ▼. 
Branch  Bank,  7  Ala.,  205;  Howe  v.  Bradley,  19  Me.,  81. 

*  Stocken  v.  Collin,  9  C.  P.,  658;  Rowhmd  v.  Sprinfelt,  14  M.  d^  W.,  7. 
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nees.  Thus  whore  the  letter  inirodnced  as  notice  contained  a 
demand  of  payment  of  the  sum  of  150^.,  due  on  a  draft  by 
"Mr.  C,"  on  "Mr.  0,"  to  prevent  the  necessity  of  law  pro- 
ceedings, it  was  held  insa$cient,  the  court  saying  ^^  there  is 
BO  precise  form  of  words  necessary  to  be  used  in  giving  notice 
of  the  dishonor  of  a  bill  of  exchange,  but  the  language  must  be 
sudi'as  to  convey  notice  to  the  party  what  the  bill  is,  and  that 
the  payment  of  it  has  been  refused  by  the  acceptor.*  So  where 
the  notice  was  as  follows :  A  bill  for  68iM.,  drawn  by  K.  on  J. 
&  Co.,  and  bearing  your  indorsement,  has  been  put  into  our 
Lands  by  A.,  with  directions  to  take  legal  measures  for  tiie  re- 
covery thereof,  unless  immediately  i>aid  to  us."  And  the 
notice  was  held  insufiBcient,  the  court  using  this  formula  to  ex- 
press the  rule,  '^  the  notice  should  at  least  inform  the  party  to 
whom  it  is  addressed,  either  in  express  terms  or  by  necessary 
implication,  that  the  bill  has  been  dishonored,  and  that  the 
holder  looks  to  him  for  payment  of  the  amount."*  Following 
this  decision  the  English  courts  held  successively  tlu  following 
notices  insufficient^  namely,  a  noJce  describing  a  note  as  "fall- 
ing due  yesterday  and  returned  unpaid,"  and  asking  for  the 
amount,'  and  a  notice  fully  describing  a  bill  and  speaking  of  it 
as  lying  due  and  unpaid  at  my  office,*  and  a  notice  describing 
a  bill  and  saying  that  it  is  not  paid,  and  that  Mr.  Price,  as  in- 
doi-ser,  is  called  upon  to  pay  the  money,  which  is  expected  im- 
mediately,* and  a  notice  saying  that  the  bill  I  took  of  you,  IIL 
29. 6(2.,  is  took  up,  and  4^.  Qd,  expenses ;  and  the  money  I 
nmst  pay  immediately/  More  recently  the  decisions  *show  *596 
a  disposition  to  seize  hold  of  any  word  in  the  notice  that 
may  reasonably  sustain  the  inference  that  the  note  or  bill  has 
been  dishonored.  Thus,  where  the  notice  was  as  follows :  "A  bill 
drawn,  etc.,  due  yesterday  is  disltonored  and  unpaid,  and  I  am 
desii-ed  to  give  you  notice  thereof  to  request  that  the  same  be 
immediately  paid,"'  it  was  held  suflScient.  And  so  the  follow- 
ing notices  have  been  held  sufiicient  to  chai*ge  the  parties  to 
whom  they  were  sent,  viz.:  "  The  bill  for  £ — ,  drawn  by  you, 

*  Hartley  v.  Case.  4  B.  &  C.  309. 

*  Solarle  v.  Palmer,  7  Bing.,  C80. 

•Boulion  v.  Welsh,  3  BiLg.  N.  C,  688;  4  Scott,  428. 
«  Phillips  v.  Gould,  8  C.  i&  P..  355. 

*  SlraDgc  V.  Price,  10  Ad.  &  Ell.,  125. 
•Messenger  v.  Soulhey,  1  Man.  &  Gr.,  76. 

^  Woodthoi*pe  v.  Lawes,  2  M.  &  W.,  109^  £dmondR  t.  Gates,  3  Jiir.» 

isa. 
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is  this  day  returned  with  chargesy  to  which  your  immediate  at- 
tention is  requested/  "  I  am  desired  by  Mr.  Hedger  to  give 
you  notice  that  a  promissory  note,  etc.,  became  due  yesterday, 
and  has  been  returned  unpaid,  and  I  have  to  request  that  you 
will  please  remit  the  amount  thereof,  vyith  la.  6d.  noting,  etc."* 
"  James  Courts'  acceptance,  due  this  day,  is  unpaid,  and  I 
request  your  immediate  attention  to  it.^^*  * 

The  latter  cases  clearly  do  not  hold  the  rule  so  strictly  as 
those  which  shortly  after  followed  the  decision  in  Solarte  v. 
Palmer.  Where  the  notice  contains  any  expression  indicating 
that  tlie  bill  has  been  noted,  or  where  it  is  stated  to  have  been 
dishonored,  it  is  now  held  sufficient ;  and  in  a  case  decided  iii 
the  Court  of  Queen's  Bench  in  1853,  where  the  notice  was  as 
follows:  "  We  beg  to  acquaint  you  witli  the  non-payment  of 
William  Miles's  acceptance  to  James  Wright's  draft  of  29th 
December  last,  at  4  months,  501,  amounting  with  expenses  to 
£50  68.  Id.,  which  remit  us  in  couree  of  post  without  fail,  or 
pay  to  Messrs.  Everai'ds  &  Co.,  Lynn."  Lord  Campbell  says : 
"  The  law  merchant  requires  that,  to  charge  a  drawer  or  in- 
doraer,  there  must  be  notice  given  to  him  that  the  bill  has  been 
presented  and  dishonored,  and  that  he  is  looked  to  for  pay- 
ment. I  think  such  a  notice  as  that  now  before  us  satisfies  all 
these  requisites.  The  iiuloi'ser  is  made  acquainted  with  the 
non  payment,  and  that  5*.  Id.  expenses  have  been  incurred ; 
and  he  is  desired  to  remit  the  money,  or  pay  it  to  a  party 
named.  Is  there  any  human  being  possessed  of  common  under- 
standing, who  will  not  learn  from  this  the  facts  that  the  bill 
has  been  presented,  that  it  lias  been  dishonored,  and  that  the 
party  addressed  is  looked  to  for  payment.  How  could  the  58. 
Id.  expenses  be  incurred,  except  by  noting,  upon  the  bill  being 
presented  and  dishonored  ?  *  *  *  I  confess  my  regret  at 
the  decision  of  Solarte  v.  Palmer ;  it  has  caused  much  confu- 
sion. It  is,  howevejy  a  decision  which  we  cannot  reverse  ;  in- 
deed, I  fear  the  House  oi  Lords  could  not  do  so."*  And 
597*  though  the  rule  itself  as  given  above  has  not  *been  changed 
it  is  very  evident  that  its  rigor  has  been  sensibly  modified, 
and  that  the  courts  of  England  feel  it  incumbent  upon  them  to 
construe  such  notices  with  fairness  and  liberality,  giving  to  the 

»  Grugeon  v.  Smith,  G  Ad.  &  Ell..  499. 
»  Hedger  v.  Stevenson,  2  M.  <&  W.,  799. 
»  BaiJey  v.  Porter,  14  M.  &  W.,  44. 
*  Everard  v.  Watson,  1  £ll.  &  B.,  801. 
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hngatge  used  the  meaning  appropriated  to  it  by  the  common 
sense  of  hnsineee  men ;  on  the  same  principle  that  requires  the 
terms  of  a  contract  to  be  read  and  nndcrstood  in  their  usual  and 
ordinary  signification/ 

§  808.  The  rule  in  regard  to  giving  of  notice  has  been 
adopted  in  terms,  and  more  than  once  repeated  in  this  state  iii 
the  words  used  in  the  English  decisions.'  But  it  lias  not  been 
generally  stated  nor  applied  in  this  country  with  so  much 
strictness.  *Iu  one  case  Mr.  Justice  Bbabdslbt  states  it  ^598 
in  these  words :  ^'  the  contract  of  the  indorser  is  con- 
ditional, and  only  binds  him  to  pay  the  note  where  demand 
has  been  made  and  payment  refused,  and  due  notice  thereof 
given.  The  fact  of  such  presentment  and  dishonor  of  the 
note  may  appear  in  express  terms,  or  by  necessary  or  reasonable 
implication  from  what  the  notice  contains ;  and  it  must  ap- 
pear in  one  form  or  the  other,  or  the  notice  will  be  defective."* 
In  another  case  Mr.  Justice  Bronson  states  it  as  follows:  ^^  No 
particular  form  of  words  is  necessary  in  giving  notice  to  the 
drawer  or  indorser ;  it  is  suflScieut  if  he  is  informed  that  the 
bill  or  note  has  been  dishonored,  and  that  the  holder  looks  to 
him  for  payment.  Indeed,  it  does  not  seem  necessary  to  in- 
form the  drawer  or  indorser  tliat  he  is  looked  to  for  payment, 
for  he  can  understand  nothing  less  than  that,  from  the  fact 
that  the  holder  gives  him  notice  that  the  paper  has  been  dis- 
honored."* Chief  Justice  Shaw  considers  the  notice  sufficient 
whei*e  it  conveys  infonnation  to  the  indorser  of  the  dishonor 
of  the  note,  in  express  terms,  by  necessary  implication  or 
i^eaeonable  intendment,  from  the  language  used.*  And  in  a 
case  where  the  notice  to  the  indorser  stated  that  the  note  had 
been  protested  for  non-payment,  Mr.  Justice  Stoey  says: 
''  The  last  objection  to  the  notice  is,  that  it  does  not  state  that 
payment  was  demanded  at  the  bank  where  the  note  became 
<lue.  It  is  certainly  not  necessary  that  the  notice  should  con- 
tain 8Qch  a  formal  allegation.    It  is  sufficient  that  it  states  the 


*  Coddington  v.  Davis,  8  Denio  R,  16;  8.  C,  1  Comst.  R.  186. 
"?Bing.,  680;  1  Comst.  R,  413;  6  Barb.,  490;  2  Selden  R,  19;  2  Hill, 

^'   lb  Dole  V.  Gold,  and  in  Hansom  t.  Mack  it  was  held  necessary  that 
^  liotice  should  show  that  the  note  had  been  presented  and  refused. 

*  Wynn  v.  AJden,  4  Denio,  168. 
*2HiitR,598. 

•i^Metealf,  499. 
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fact  of  non-payment  of  tlie  note,  and  that  the  holder  looks  to 
the  indorser  for  indemnity.  Whether  the  demand  was  duly 
and  regularly  made,  is  matter  of  evidence  to  be  established  at 
the  trial.  If  it  ho  not  legally  made,  no  averment,  however 
accurate,  will  help  the  case ;  and  a  statement  of  non-payment 
and  notice  is  by  necessary  implication  an  assertion  of  right  by 
the  holder,  founded  upon  his  having  complied  with  tlie  re- 
quisitions of  law  against  the  indorser.  In  ix)int  of  fact, 
599*  in  commercial  ^cities,  the  general  if  not  universal  prac- 
tice is,  not  to  state  in  the  notice  the  mode  or  place  of 
demand,  but  the  mere  naked  non-payment.' 


in 


§  809.  In  a  notice  to  an  indorser  it  is  not  necessary  to 
mention  the  day  when  the  note  was  protested  for  non-pay- 
ment, or  the  place  where  it  was  payable ;  for  it  is  given  to  a 
person  who  is  presumed  to  recollect  the  tenor  of  the  note,  and 
a  protest  is  a  declaration  in  writing,  made  by  a  public  officer, 
under  his  oath  of  office,  that  the  bill  or  note  to  which  it  re- 
lates was,  on  the  day  it  became  due,  duly  presented  for  pay- 
ment, and  that  payment  was  refused  ;  and  a  notice  of  such  a 
,  protest  is  not  merely  a  notice  that  this  declaration  was  made, 
but  that  the  facts  so  declared  had  really  occurred.*  The  fact 
that  a  promissory  note  need  not  be  protested  is  no  way 
material  to  determine  whether  or  not  such  a  notice  is  suffi- 
cient ;  the  words  themselves  have  a  well  known  signitication 
among  business  men,  when  used  in  relation  to  commercial 
paper,  and  import  a  due  demand  and  refusal,  as  clearly  when 
used  in  respect  to  a  note  as  when  used  in  respect  to  a  foi*eign 
bill  of  exchange." 

Some  of  the  authorities  assert  that  the  notice  should  inform, 


»  Mills  V.  Bank  of  U.  S.,  11  Wheat.,  431.  When  notice  to  the  indorser 
is  given  by  a  notary,  it  usually  contains  a  description  of  the  note  or  bill, 
and  states  that  it  was  lost  evening,  or  this  day,  protested  for  non-pa^nnent, 
and  that  the  holder  looks  to  him  for  payment  thereof.  But  if  the  notice 
show  that  the  note  was  protested  on  the  wrong  day, it  is  a  fatal  objection  to 
it,  2  Hill.  587.  Wynn  v.  Alden,  4  Denio,  168,  holds  that  the  notice  must 
show  Ibhen  the  note  was  dishonored;  and  must  be  considered  as  brought  in 
question  by  the  decision  in  Youngs  v.  Lee,  2  Keman,  552. 

« Cook  V.  Litchfield,  5  Sand.  R.,  330;  see  the  form  of  notice  in  this 
case,  supra;  S.  C,  5  Seldcn.  R.,  279;  Youngs  v.  Lee,  18  Barb.  R.,  188;  S. 
C,  2  Keman  R.,  552.  The  notice  held  good  in  this  case  was  in  these 
words:  **  Please  to  take  notice  that  a  promissory  note  drawn  by  Bell  & 
Goodman  for  $1,000,  indorsed  by  you,  is  protested  for  non-payment'* 

«  Beals  V.  Peck,  12  Barb.  R.,  246. 
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or  intimate  to  the  drawer  or  iudorser  that  the  holder  looks  to 
him  for  payment;  and  the  common  practice  is  to  insert  a 
dause  to  that  effect  in  the  notice.'  But  notice  of  the  * 
*dishonor  of  a  bill  or  note  by  non-payment  "implies  *600 
that  the  holder  means  to  insist  on  the  h'ability  of  the 
person  notified,  and  does  not  intend  to  give  credit  to  the  ac- 
ceptor or  maker;  and  is  universally  understood  to  be  equiva- 
lent to  a  demand  of  payment.  If  this  is  not  the  language  of 
tlie  transaction,  why  is  the  notice  given  ?"•  Where  the  in- 
dorser  is  clearly  arid  distinctly  notified  that  the  bill  or  note 
has  been  dishonored,  the  act  of  giving  him  the  notice  adver- 
tises him  that  the  holder  looks  to  him  for  payment.'  Pie  can 
nndei-stand  the  notice  in  no  other  way ;  for  it  necessarily  im- 
plies that  the  party  giving  it  intends  to  insist  upon  his  right  of 
reco-orse.* 

§  810.  The  notice  need  not  state  who  is  the  owner  of  the 
note  or  bill,  or  at  whose  request  it  is  given.*  It  is  immaterial 
to  the  indorser  who  is  the  holder  since  he  is  equally  bound  by 
the  notice  to  pay  the  bill,  in  whosoever  hands  it  may  be ;  and 
it  is  time  enough  for  him  to  ascertain  the  true  title  of  the 
holder  when  he  is  called  upon  for  payment.*  The  important 
thing  for  him  is  to  know  in  due  time  that  the  paper  has  been 
dishonored,  to  the  end  that  he  may  take  prompt  me^asures  for 

'  Slory  on  Promissory  Notes,  §  848.  It  is  indkipendable  that  it  should 
either  expressly,  or  by  just  aud  natural  implication,  contain,  in  substance, 
the  following  requisites:  1.  A  true  description  of  the  note,  so  as  to  ascer- 
tain its  identity.  2.  An  assertion  that  it  has  been  duly  presented  to  the 
maker  at  its  maturity,  and  dishonored.  3.  That  the  holder,  or  other  per- 
son giving  the  notice,  l(K)ks  to  the  person  to  whom  the  notice  is  given,  for 
leimbursement  and  indenmity.  But  see  §  853,  essentially  qualifying  this  lat' 
t^r  clause.     Story  on  Bills,  §  390;  Chitty  on  Bills,  §  466. 

'  Cowles  V.  Harts.  Johnson  &  Co.,  3  Conn.  R,  516;  Bank  of  Cape  Fear  v. 
Seawell,  2  Hawks.,  560;  Townsend  v.  LorrainBk.,  2  Ohio  St.,  345;  Mierg 
V.Brown,  11  M.  &  W.,  372;  Burgess  v.  Vreeland,  4  N.  J.,  71. 

'King  V.  Bickley,  2  Q.  B.  Rep.,  419;  8.  C,  11  Law  Journal  Rep. 
N.  a  Q.  B.,  224;  Count  v.  Thompson,  L.  J.  (of  1849),  18  New  Series, 
125. 

*2  Hill  R,  593;  Bank  of  U.  S.  v.  Cameal,  2  Peters,  543;  Mien 
▼.  Brown,  11  Mees.  &  Wels.,  372;  Warren  v.  Oilman,  17  Maine, 
360. 

•Bradley  v.  Davis,  23  Maine  R,  45;  Shed  v.  Brett,  1  Pick.,  401;  Howe 
▼.  Bradley,  19  Me.,  35.  The  notice  does  not  usually  state  the  name  of  the 
liolder.    5  Sand.  R,  830;  18  Barb.  R,  188. 

'  11  Wheat.,  431;  Brailsford  v.  Williams,  15  Md.,  150. 
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his  own  security.'  Jfor  need  the  notice  state  where  the  de- 
mand was  made'  or  at  what  liour  it  was  presented*  or  tho 
time  it  fell  due,"  or  on  whose  behalf  presentment  was  made,* 
or  that  the  party  presenting  it  had  the  instnimeut  with  him  at 
the  time.* 

601*  §  81 1.  *It  is  not  necessary  that  a  copy  of  the  protest 
should  accompany  notice  of  the  dishonor  of  a  foreiji^n 
bill  f  it  is  sufficient  to  inform  the  drawer  or  indorser  that  the 
bill  has  been  protested  for  non-payment.*  But  the  protest 
must  be  produced  on  the  trial,"  for,  as  we  have  seen,  tliat  is  the 
indispensable  evidence  that  the  bill  has  been  disbonored. 
And  after  a  bill  has  been  in  fact  dishonored,  a  notice  to  that 
efifect,  given  by  a  party  to  the  bill,  in  terms  imequivocally  as- 
serting the  dishonor,  is  valid  ;  although  tbe  party  giving  the 
notice  had,  at  the  time  he  gave  it,  no  certain  knowledge  of 
the  fact  of  dishonor." 

§  81 2.  As  to  the  service  of  notice. — The  rule  formerly  was 
that  notice  of  the  dishonor  of  a  bill  or  note  must  be  served 
personally  on  the  drawer  or  indorser,  or  be  left  at  his  dwelling- 
house  or  place  of  business ;  and  that  rule  still  prevails  in  this 
country  (in  the  absence  of  any  statute)  when  tbe  party  to  be 
charged  resides  in  the  same  place  where  the  presentment  or 
demand  is  to  be  made."    A  personal  service  is  always  good 


1  Crocker  v.  Getchell,  23Ma]DeR.,  8d2.  Where  the  bolder  only  notifies 
his  immediate  indorser,  ihe  latter  must  take  care  to  notify  the  prior  parties 
to  whom  he  intends  to  look  for  payment.  Harrisoa  ▼.  Rusooe,  16  M.  &  W., 
231. 

«  MiUs  V.  Bk.  U.  8.,  11  Wheat.,  481. 

«  Fleming  v.  Fulton.  6  How.  fMo.).  478. 

^Denegre  v.  Hiriatt,  6  La.  Ann.,  100. 

»  Harriflon  v.  Ruscoe.  15  M.  &  W.,  281. 

•  Mainer  v.  Spurlock,  9  Rob.  (^La.),  161. 

^  Goodman  v.  Harvey,  4  Adol.  &  Ellis,  870;  6  N.  ^  IL,  873;  Slory  on 
Bills,  §  302. 

^Idem;  Wells  v.  Whitehead,  15  Wend. »  527;  10  Mass.  R,  1;  Wallace 
T.  Agry,  4  Mason  R.,  836;  Atwaterv.  Streets,  1  Doug.  Mich.,  455;  Spies 
▼.  Newbery,  2  Doug.  (Mich.),  425. 

•  Lenox  v.  Leverctt,  10  Mass.  R.,  1;  15  Wend.,  527. 

i<>  Jennings  v.  Roberts,  4  Ellis  &  Blackburn's  R,  615 ;  decided  in 
1855. 

"  Ireland  v.  Kip.  10  John.  R,  400;  11  id.,  231;  Smedes  t.  Utica  Bank* 
20  id.,  872;  Louisiana  State  Bank  v.  Rowell,  6  Martin's  Lou.  Rep.  N.  S., 
50G;  Laporte  v.  Landiy,  5  id.,  359;  Clay  v.  Oakley,  id.,  187;  Shepard  v. 
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wherever  made,  if  made  in  due  time/  and  where  snch  serv 
ice  is  made  it  should  be  eent  to  or  left  at  tlie  party^s  residence 
or  place  of  business,  and  delivery  at  either  place  will  be  suffi- 
cient.' If  notice  be  sent  to  the  place  of  business  during  basi- 
nese  hoars,  when  he  or  some  of  his  representatives  might  rea- 
sonably be  presumed  to  be  there,  it  will  be  sufficient,  and  it  will 
not  afterwards  be  necessary  to  send  it  to  his  residence ;'  but  it 
would  undoubtedly  bo  safer  to  take  such  additional  precau- 
tion.* If  the  party  by  his  conduct  hold  out  that  a  certain  place  is 
his  place  of  business,  it  will  be  sufficient  if  the  notice  be  sent 
there  although  in  fact,  it  is  not  his  place  of  business  /  and  where 
a  party  has  several  places  of  business  in  the  same  place  the 
notice  may  be  left  at  either.*  It  is  not  necessary  that  it  be 
given  to  the  party  personally,  it  will  be  sufficient  if  left  at  his 
pLice  of  business  in  his  absence,  with  a  clerk  or  other  person 
employed  there  /  so  it  may  be  left  with  his  private  secretary  at 
his  public  office.*  Where  it  is  left  at  the  proper  ^Zoo^,  it  has 
heen  held  that  proof  that  the  pereon  with  whom  it  was  loft  was 
not  the  indorser's  agent  was  irrelevant."  When  the  notice  is 
served  by  leaving  it  at  his  residence  it  will  be  sufficient  to  leave  it 
with  his  wife,"  or  with  any  person  on  his  premises."  But  it  is 
not  sufficient  to  leave  a  notice  at  the  building  in  which  the 
party  has  his  place  of  business,  it  must  be  left  at  his  very  place 

of  business."    Thus  a  room  to  which  a  party  is  in  the  habit  of 

• , -♦- 

Hall,  1  Conn,  R,  829;  Hartford  Bank  v.  Stedman,  3  id.,  489;  Bank  of 
Cohmbia  V.  Lawrence,  1  Peters,  578;  2  Hill  R  590;  Miller  v.  Hackley,  5 
Jolin.  H,  684;  Munn  v.  Baldwin,  6  Mass.  R,  816;  Costin  v.  Rinkin,  3 
Jones  Law,  N.  C,  887;  see  the  statute  of  this  state,  passed  in  April,  1857. 

'Bank  of  U.  8.  v.  Corcoran,  2  Pet,  121;  Bradley  v.  Davis,  26  Me.,  45; 
Gflchrifit  V.  McDonnell,  53  Mo..  591;  Shelbume  Falls  Nat.  Bank  v.  Towns- 
%» 107 Mass.,  444. 

'  ^an  Vechten  v.  Pruyn,  13  N.  Y.,  649;  Grinman  v.  Walker,  9  la..  426; 
*^<JerBon  v.  Reinstadler,  31  Mo.,  483;  Nevins  v.  Bank,  10  Mich.,  547. 
ft.  .*it)Td  V.  Appleton,  15  Me.,  579;  Story  on  Bills,  §  300;  State  Bank  v. 
®^r,  16Mart.,22C. 
1 1  Parsons  N.  &  B.,  448. 
^  ^rridgc  V.  Fitzgerald,  4  Q.  B.,  641. 
^  CSommercial  Bank  v.  Strong,  28  Vt..  816. 
8^*     Mechanics'  Bank'g  Assoc,  v.  Place,  4  Duer,  212;  Bank  of  La.  v.  Man 
(^^^,  15  La.  Ann.,  115;  Edson  v.  Jacobs,  14  id.,  494;  Commercial  Bank  v. 
**^.  15  id,,  113. 

^erz  y.  Kaiser,  20  La.  Ann.,  877. 
Ofacobs  V.  Town,  2  La.  Ann.,  964. 
**  Blakely  v.  Grant,  6  Mass.,  386;  Fisher  v.  Evans,  5  Bin.,  643. 
'*  Housego  V.  Cowne,  2  M.  &  W.,  348. 
^  Kleinman  v.  Boernstein,  32  Mo.,  311. 
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resorting,  but  where  he  carries  on  no  employment,  is  not  a  place 
of  business  within  the  meaning  of  the  teim  permitting  service 
of  a  notice  to  be  made  by  leaving  it  at  the  place  of  business.' 
A  private  boarding-house  is  the  dwelling  of  the  person^  who 
lodge  there,  and  if  a  notice  be  delivered  there  to  a  servant  or 
fellow-lodger  it  will  be  a  good  service ;'  but  it  would  not  be 
sufficient  to  leave  it  with  a  guest  at  a  public  inn  ;'  but  if  left  at  the 
party's  room  in  such  public  house  or  with  an  attendant,  after  in- 
quiring for  and  a  failure  to  find  him^  it  will  be  sufficient/  In  all 
cases,  however,  it  should  be  shown  that  the  party  was  a  guest  at 
such  public  house  at  the  time,  and  that  inquiry  was  made  for  him.' 

The  rule  as  to  personal  service  has  been  changed  in 
New  York  by  statute ;  the  notice  in  certain  cases  may  now 
be  served  by  depositing  the  same  in  the  post-office.  And 
where  the  drawer  or  indorser  resides  in  a  diflferent  place 
from  that  in  which  the  presentment  or  demand  is  made,  the 
old  rule,  which  required  personal  service,  has  been  relaxed,  and 
it  is  now  well  settled  that  notice  may  be  sent  by  mail.* 

But  where  service  is  made  by  mail  a  thorough  and  careful 
inquiry  beforehand  as  to  the  party's  address  is  in  all  cases  nec- 
essary to  validate  the  service ;  merely  following  the  address 
given  in  a  city  directory  is  not  sufficient.^  If  the  notice  be  prop- 
erly addressed  to  the  indorser  it  will  be  sufficient,  although  de- 
posited in  a  post-office  other  than  that  of  the  place  of  payment ;' 
So  if  it  be  deposited  in  a  street  box,  provided  for  the  reception 
of  letters  under  an  act  of  Congress.* 

There  is  this  difference  between  the  service  of  a  notice,  prop- 
erly made  by  mail,  and  one  made  on  a  party  who  resides  in  the 
same  place  with  the  holder,  by  depositing  it  in  the  post-office  ad- 
dressed to  him  ;  in  the  former  case  if  the  notice  be  properly  ad- 
dressed and  deposited  in  the  post-office  in  due  time,  it  is  good 


^  Stephenson  v.  Primrose,  8  Port.,  155. 
8  Bank  of  U.  S.  v.  Hatch,  6  Pet.,  250. 
'  Bank  of  U.  S.  v.  Hatch,  supra, 

•  Howe  V.  Bradley,  19  Me.,  81 ;  Bradley  v.  Davis,  36  id.,  45;  Graham  ▼. 
Sangston,  1  Md.,  59. 

•  Ashley  v.  Gunton,  15  Ark. ,  415. 
«  Ransom  v.  Mack,  2  Hill,  587. 

'  Greenwich  Bank  v.  De  Groot,  7  Hun,  210;  Baer  v.  Leppert,  12  id., 
516. 

•  Price  V.  McGoldrick,  2  Abb.  N.  C. .  69. 

•  Mechanics'  &  Traders'  Bank  v.  Crow,  5  Daly,  191;  S.   0.,  60  K  Y., 
85;  Greenwich  Bank  v.  De  Groot,  7  Hun,  210. 
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t 

ahhongh  never  actually  received  ;  in  the  latter  case  the  sender  is 

lotmd  to  show  that  it  was  actually  received  within  the  proper 

time.' 

§  813.  Under  the  law  merchant,  if  a  note  becomes  due  in 
a  village  where  the  indorser  resides,  the  notice  should 
be  served  *personally  or  by  leaving  it  at  the  indorsei'^s  *602 
dwelling-house  or  place  of  business ;  for  the  post-office 
is  not  a  place  of  deposit  for  notices  to  indorsers,  except  where 
the  notice  is  to  be  transmitted  by  mail  to  another  office.*  Ac- 
cordingly, it  has  been  held  in  this  state  that  notice  cannot  be 
left  in  the  post-office  of  the  city  where  the  note  falls  due,  for 
an  indopser  who  resides  within  the  corporate  limits  of  the  city, 
bnt  some  three  and  a  half  miles  distant  from  the  post-office, 
there  being  no  communication  by  mail  between  the  city  proper 
aud  the  indorser's  residence."  But  the  rule  tliere  laid  down 
has  not  been  applied  to  our  large  country  towns,  where  the  in- 
dorser's residence  is  nearer  to  another  post-office  than  it  is  to 
that  where  the  holder  lives,  or  where  the  demand   is  made.^ 

'  Cabot  Bank  v.  Warner,  10  Allen,  523. 

*  Sheldon  V.  Benham.  4  Hill  R,  129;  Cayuga  Co.  Bank  v.  Bennett,  6 
HillR,  236;  Vance  v.  CoUins,  6  Cnl.,  535;  Davis  v.  Gowan,  19  Me.,  447; 
Boyd  V.  City  8av'g8  Bank,  15  Grat.,  601;  Shelbume  Falls  Nat.  Bk.  v. 
Townsley,  102  Mass.,  177. 

'  The  indorser  resided  at  Kip's  Bay,  within  the  corporate  limits  of  New 
York,  whei-e  the  demand  was  made,  but  at  a  distance  of  three  and  a-half 
niiles  from  the  New  York  post-office,  where  he  received  his  letters,  aud  the 
pcnoy-post  or  letter-carrier  did  not  deliver  letters  at  that  distance;  and  it 
^fts  held  that  notice  left  for  the  indorser  at  the  postofflce  was  not  sufficient 
Ireland  ▼.  Kip,  10  John.  R,  490. 

The  same  rule  has  been  applied  in  recent  cases;  Eddy  v.  Jump,  6  Duer, 
;  3  Seld.,  481;  6  How.  TJ.  8.,  248;  in  large  cities  the  service  may  be 
'^^^  through  the  established  penny-post,  the  notice  being  sent  in  the  usual 
'^'»ner,  and  in  due  time;  Walters  v.  Brown,  15  Md.,  285;  post,  616. 

*^lien  the  indorser's  residence  is- near  but  outside  of  the  limits  of  the  city, 

^^  he  is  accustomed  to  receive  his  letters  at  the  city  post-office,  it  has  been 

^^^  that  he  may  be  served  by  depositing  the  notice  in  that  post-office 

'  ^"'csaed  to  him  in  the  usual  manner;  Barrett  v.  Evans,  28  Miss.  (7  Jones), 

j.  ^porte  v.  Landry,  5  Louis.  Rep.  N.  S.,  850;  Louisiana  State  Bank  v. 
>  ^U,  6  id.,  506.  The  rule  laid  down  in  this  case  was  that  mall  service 
jj^*^^^  "  when  the  indorsers  live  at  such  a  distance  that  their  residence  is 

^^  another  post-office  than  that  where  the  holder  lives." 

Iq  ^^ndlcy  V.  Barr,  3  Harrington  (Del.)  R,  419.    The  parties  all  resided 

Yj^^**^  city  of  Wilmington,  and  it  was  held  that  the  indorser  ought  to  have 

j^     Personally  noticed  of  the  dishonor  of  the  note,  or  by  a  notice  left  at 

^0\i8(.  or  place  of  business;  and  that  a  notice  left  in  the  post-office  for 
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Where  the  indorser  resides  in  a  place  other  than  that  of  pay- 
ment, though  in  the  same  city  with  the  Iiolder,  he  may  be 
served  with  notice  by  mail,  and  a  delivery  of  such  notice  to  a 
letter-carrier,  properly  addressed,  is  sufficient.*  So  notice  m.ay 
be  given  by  mail  when  the  place  of  payment  and  the  indorser's 
residence  is  the  same,  if  the  holder's  residence  be  at  another 
plnce  ;"  and  it  has  been  held  that  the  notice  may  be  deposited 
in  the  post-office  at  the  place  of  protest  or  at  the  indorser's  i^ea- 
idence  if  it  be  done  in  due  time.'    But  where  such  service  ie 

liim  was  not  enough;  Patrick  v.  Beazley,  0  How.,  Miss.,  609.  The  in- 
dorser lived  II  mile  and  a  half  from  town,  from  the  city  of  Jackson,  and 
received  his  letters  and  papers  at  the  post-offlce  in  that  place;  and  it  was 
held  that  a  notice  deposited  in  that  oifice  and  addressed  to  him,  was  not 
Bufhcient  to  charge  him. 

In  Clay  v.  Oaldey,  5  Martin  N.  S.,  189,  the  notice  was  left  in  the  post- 
offlce  at  Alexaodria,  directed  to  the  indorser  at  that  place;  and  the  court 
held  it  to  be  insiifflcient. 

In  the  Bank  v.  Rowcll,  6  id.,  508,  the  indoreer  lived  three  miles  from 
the  town  of  Baton  Rouge,  at  which  post-office  the  notice  was  deposited, 
and  it  was  determined  not  to  be  sufficient,  although  it  was  proved  the  in- 
dorser was  in  the  habit  of  sending  the  servant  regularly  for  letters,  and 
that  they  seldom  remain  in  the  office  longer  than  forty-eight  hours. 

Timms  v.  Delisle,  adms.,  7  Blackf.,  447,  holds  a  contrary  doctrine.  The 
note  was  payable  at  the  branch  of  the  State  Bank  at  Yincennes,  and  the  in- 
testate, who  was  an  indorser  on  it,  lived  about  three  miles  from  town,  but 
came  to  the  post-office  at  that  place  for  his  letters,  and  the  notice  addressed 
to  the  defendant  as  administrator  and  deposited  there  for  him,  was  held 
sufficient. 

Remington  v.  Harrington,  8  Ham.  (Ohio)  R.,  607.  The  defendant  lived 
near  the  post-offlce  in  Cleveland;  he  rented  a  box;  his  letters  and  papers 
were  put  into  it.  This  notice,  directed  to  the  defendant,  was  deposited  in 
his  box  between  four  and  six  o'clock  in  the  afternoon  of  the  last  day  of 
grjice  on  the  note,  and  after  its  protest.  The  defendant  called  at  the  office 
once  a  day  or  more  frequently  for  his  letters,  and  if  sent  by  Sartweli,  they 
were  delivered  to  his  barkeepers  or  himself.  On  these  facts  the  case  was 
left  to  the  jury,  and  a  verdict  for  the  plaintiff  having  been  rendered,  the 
court  refused  to  set  it  aside. 

Jones  V.  Lewis,  8  Watts  and  Serg.,  14.  In  this  case  the  note  \vas  pro- 
tested in  Pittsburgh,  and  notice  to  the  defendant,  an  indorser,  was  given  by 
depositing  it  in  the  post-offlce  in  that  city  addressed  to  him;  the  defendant 
living  beyond  the  Monongahela  river,  contiguous  to  but  out  of  the  city 
limits,  and  having  a  box  at  the  post-offlce  alid  receiving  his  letters  there; 
and  it  was  held  good  service. 

*  Wynen  v.  Schoppert,  6  Daly,  558;  Hartford  Bank  v.  Stedman,  8 
Conn.,  489;  Warren  v.  Gihnan,  17  Me.,  360;  Greene  v,  Farley,  30  Ala., 
222;  Eagle  Bank  v.  Hathway,  5  Mete.,  212. 

» Phillip  V.  Haberslee,  45  Ala.,  597. 

•Foster  v.  McDonald,  8  Ala..  876;  Timms  v.  Delisle,  7  Blackf.,  447; 
Eagle  Bank  v.  Hathway,  6  Mete,  218;  Manchester  Bank  y.  Fellows,  8 
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held  good  it  is  said  that  the  notice  must  be  deposited  in  the 
office  where  the  iiidorser  receives  his  mail  in  time  for  him  to 
receive  it  as  soon  as  he  would,  if  the  notice  had  been  sent  by 
mail  from  the  place  of  protest.*  There  is  an  exception  to  the 
general  rule  requiring  personal  service  where  the  parties  reside 
in  the  same  place.  If  the  place  of  residence  ])e  in  a  large  to^vn 
or  city  where  a  letter  delivery  is  established,  the  notice  may 
be  deposited  in  the  post-oiBce,  and  if  done  in  time  to  go  by  the 
letter-carrier  on  the  same  day,  to  the  party  entitled  to  notice,  it 
will  be  sufficient." 

§  814.  *The  corporate  limits  of  the  city  or  town  *603 
have  less  to  do  with  the  question  than  the  mail  arrange- 
ments of  the  General  Government,  and  the  business  relations 
of  our  citizens.  Whether  mail'service  is  good  or  not,  does  not 
depend  upon  the  inquiry  whether  the  person  to  be  charged  re- 
sides within  the  same  legal  district;  but  upon  the  question 
whether  the  notice  may  be  transmitted  by  mail  from  the  place 
of  presentment  or  demand  to  another  post-office  where  the 
drawer  or  indorser  usually  receives  his  letters  and  papers.* 
The  design  of  the  notice  is  to  bring  the  information  it  contains 
home  to  the  indorser;  and  for  this  reason,  when  the  notice  is 
sent  by  mail  it  is  to  be  directed  to  the  post-office  nearest  the 
party  to  whom  it  is  addressed  ;*  unless  he  is  in  the  habit  of  re- 
ceiving his  letters  at  another  post-office,  in  which  case  it  may 
be  ^transmitted  to  him  at  the  latter  place,  without  any  regard 
to  the  hmits  of  the  city  or  town.*  And  where  he  resides  in 
one  town  and  di^es  business  in  a  neighboring  village  or  city, 
and  receives  letters  at  the  post-office  nearest  to  his  resi- 
dence and  also  at  *his  place  of  business,  a  notice  of  pro-  *604 


^ost,  818;  contra,  McCrummen  v.  McCrummen,  17  Mart.  (La.),  158; 
Greene  V.  Farley,  20  Ala.,  318. 

'  Shelbume  Falls  Nat.  Bk.  v.  Townsley.  103  Mass..  177. 

'Bhoemaker  V.  Mechanic's  Bk.,  69  Pa.  St.,  88;  Walters  v.  Brown,  15 
^i,  292. 

'PerBaoNSON,  J.,  in  Ransom  y.  Mack,  supra;  Shaylor  v.  Mix,  4  Allen, 
^h  Louisiana  State  Bank  v.  Rowel,  18  Mart.,  606;  Brindley  v.  Barr,  8 
^'  (Del),  419. 

*  U  John.  R,  232;  Bank  of  Columbia  v.  Lawrence,  1  Pet ,  628. 

*  Heed  V.  Payne,  16  John.  R..  218;  Hunt  v.  Fish,  4  Barb.  R,  824.    If 

^  *  'Jidorser  removed  to  another  town,  but  still  continued  to  receive  his  let- 
ters ft* 
. .    «t  the  post-office  where  he  formerly  resided,  the  notice  may  be  sent  to 

^'^  at  that'place. 
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test  may  be  sent  to  liim  at  either  place/  K  the  place  to  which 
notice  is  sent  be  the  party's  actual  residence  it  need  not  be  his 
domicil.* 

§  815.  The  statute  of  this  state,  passed  in  April,  1857,  al- 
lows notice  of  non-payment  or  non-acceptance  to  be  served  on 
tlie  drawer  or  indoreer  of  negotiable  paper,  wlienever  his  resi- 
dence or  place  of  business,  as  ascertained  on  inquiry,  or  desig- 
nated on  the  paper,  is  in  the  city  or  town  where  the  note,  draft 
or  check  is  presented  for  payment  or  accepttmce,  by  depositing 
the  same  in  the  post-office,  addressed  to  him  there,  with  the 
postiige  thereon  prepaid.*  And  a  deposit  in  a  letter-box  es- 
tablished by  the  post-office  authorities  is  a  sufficient  mailing.* 

Another  statute  of  this  state  provides  that,  "in  all  cases 

where  a  notice  of  non-acceptance  of  a  bill  of  exchange  or 

605*  *non-payment  of  a  bill  of  exchange,  promissory  note  or 

other  negotiable  instrument,  may  be  given  by  sending 

the  same  by  mail,  it  shall  be  sufficient  if  such  notice  be  directed 

to  the  city  or  town  where  the  pereon  sought  to  be  charged  by 


'  Montgomery  Co.  Bank  v.  Marsh,  3  Sclden  R,  4S1;  Downer  v.  Rcmer. 
21  Wend.,  10;  Van  Vcchtcn  v.  Pni3'n,  13  N.  Y.,  554,  555;  Bank  of  Gcnevi 
V.  Howell,  4  Wend.,  828;  Catskill  Bank  v.  StaU,  15  Wend.,  364;  The  Sen- 
eca  Co.  Bk.  v.  Neass,  3  N.  Y.,  442. 

Bank  of  the  U.  S.  v.  Carneal,  2  Peters  R.,  543.  "It  is  difficult  to  hiy 
down  any  universal  rule,  as  to  what  is  due  diligence  in  respect  to  notice  to 
iudorsers.  Many  cases  must  be  decided  upon  their  own  particular  circum- 
stances, however  desirable  it  may  be,  when  practicable,  to  lay  down  a  general 
rule.  When  notice  is  sent  by  mail,  it  is  sufliciont  to  direct  it  to  the  town 
where  the  party  resides,  if  it  is  a  post  town.  If  it  is  not,  then  to  the  post- 
office  or  post  town  nearest  to  his  residence,  if  known.  But  the  rule,  as  to 
the  nearest  post-office,  is  not  of  universal  application,  for  if  the  party  is  in 
the  habit  of  receiving  his  letters  at  a  more  distant  post-office,  or  through  a 
more  circuitous  route,  and  that  fact  is  known  to  the  person  sending  notice, 
notice  sent  by  the  latter  mode  will  be  good.  And  where  the  party  is  in  the 
habit  of  receiving  his  letters  at  various  post-offices,  to  suit  his  own  con- 
venience or  business,  it  may  be  sufficient  to  send  it  to  either.  The  object 
of  the  law  in  all  these  cases  is  to  enforce  the  transmission  of  the  notice  by 
such  a  route  as  that  it  may  reach  the  party  in  a  reasonable  time.  This  doc- 
trine is  full}'  recognized  by  this  court  in  the  case  of  the  Bank  of  Columbia 
V.  Lawrence,  decided  at  the  last  term."  1  Peters,  578. 

*  Young  V.  Durgln,  15  Gray,  264. 

*  This  statute  does  not  dispense  with  the  necessity  of  using  diligence  to 
ascertain  the  indorser's  residence;  nor  does  it  apply  where  the  indorser  re- 
sides in  another  place.  Randall  v.  Smith,  84  Barb.,  452;  82  id.,  542; 
Stat.  Va.,  1876,  p.  28. 

*  Greenwich  Bk.  v.  De  Groot,  7  Hun,  210. 
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sach  notice,  resided  at  the  time  of  drawing,  making  or  indors- 
ing such  bill  of  exchange,  promissory  note,  or  other  negoti- 
able instrument,  miless  such  person,  at  the  time  of  affixing  his 
signature  to  such  bill,  note,  or  other  negotiable  instniment, 
Bliall,  in  addition  thereto,  specify  thereon  the  post-office  to 
which  he  may  require  the  notice  to  be  addressed.'" 

Under  this  provision  the  only  inquiry  incumbent 
upon  the  *holder  to  make,  is  as  to  the  residence  of  the  *606 
drawer  or  indorser,  and  when  that  is  ascertained  the 
notice  of  protest  should  be  directed  accordingly.  Any  rule  im- 
posing upon  the  holder  a  different  obligation  would  be  burden- 
some and  materially  affect  the  circulation  of  commercial  paper. 
The  party  is  deemed  to  receive  his  letters  through  a  post-office 
in  the  town  in  which  he  resides,  and  if  he  desires  to  receive 
thein  elsewhere,  he  sljould  indicate  it  by  affixing  the  desired 
direction  to  his  signature."  The  indorser  has  the  right  to 
direct  where  notice  shall  be  sent,  and  if  such  direction  be  given 
it  will  always  be  sufficient  to  follow  it,  though  the  party  have 
a  place  of  residence  or  business  elsewhere.'  Where  the  party's 
address  is  added  to  his  signature,  he  thereby  impliedly 
directs  notice  to  be  sent  to  such  address,*  and  in  order  to 
charge  him  as  drawer  or  indorser  in  such  case,  if  the  notice 
be  sent  by  mail  it  must  be  directed  to  the  place  so  desig- 
nated.* 

§  816.    "VVliere  the  party  entitled  to  notice  resides  in  one 


^  3  R.  S.  (Banks'  5th  ed.).  71,  72;  see  Ala.  Code,  §  1850;  Tyson  v.  Oliver, 
43  Ala.,  455.    There  are  similur  statutes  in  several  of  the  other  states. 

*  Senecn  Co.  Bank  v.  Neass,  3  Comst.  K.,  442.  The  defendant  was  sued 
as  the  indorser  of  a  promissory  note,  payable  at  the  plain  lift's  bank,  which 
was  at  Wuierloo,  Scn#ca  c  >unty.  The  defendant  lived  in  the  town  of  Fay- 
ette adjoining  Waterloo,  but  usually  received  his  letters  at  the  latter  place; 
ftnd  tbe  notice  was  sent  addressed  to  him  iu  the  town  where  he  resided, 
llicre  being  no  place  named  on  the  note.  The  result  of  the  decision  is 
8tsitc(lintli(.- text,  in  the  lang-uage  of  Mr.  Justice  Pratt.  Requa  v.  Col- 
lins,,'!] N.  v.,  144. 

'Tyson  v.  Oliver,  4'3  Ala.,  455;  Carter  v.  Union  Bank,  7  Humph.,  518; 
Eastern  Bank  v.  Brown,  17  Me.,  856;  Bell  v.  Hagerstown  Bank,  7  Gill, 
216. 

*  Baker  v.  Morris,  25  Barb.,  188;  Davis  v.  Bank  of  Tenn,,  4  Sneed. 
390;  Bartlett  v.  Kobinsou,  89  N.  Y.,  187;  Morris  v.  Has8*in,  4  Bandf.,  93; 
Peters  V.  Ilobbs,  25  Ark.,  07:  Burmester  v.  Barron,  17  Q.  B.,  828,  pa$t, 

m. 

'  Bartlctt  V.  Robinson,  39  N.  Y.,  187 
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place,  traneacts  business  in  another,  and  receives  letters  in  each, 
and  notice  is  to  be  given  by  mail  from  a  third  jf)lace,  it  may  be 
directed  either  to  his  place  of  residence  or  business.*     The  law 
is  indifferent  between  the  two  places ;  but  it  is  not  indifferent 
as  to  the  mode  of  service.     If  the  indorser  has  a  known  resi- 
dence at  the  place  where  the  note  falls  due,   and  does  business 
in  a  neighboring  city  whei^e  he  spends  most  of  his  time,  it  is 
held  that  the  holder  is  not  at  liberty  to  elect  between  personal 
and  mail  service,  between  leaving  the  notice  at  his  residence 
and  sending  it  by  mail  away  from  his  residence  to  his  place  of 
business.'     in  those  cases  w^here  the  law  permits  sei"vice  by 
mail,  the  indorser  takes  the  risk  of  miscarriage  and  of  all  acci- 
dents which  may  prevent  the  due  transmission  and  deliv- 
607*  ery  of  the  notice  ;*  and   for  this  reason  the  law  as  *re- 
cently  pronounced,  does  not  allow.the  holder  to  serve  by 
mail   in   any   case   where  he  lias  an  opportunity  to  make  a 
service  that  is  more  certain  and  safe.     But  this  reasoning  of 
the  court  of  appeals  will  not  apply  since  the  enactment  of   the 
statute  previously  cited. 

§  817.  Where  there  are  several  post-oflSces  in  the  town  or 
parish  where  the  indorser  resides,  it  will 'not  ordinarily  be 
sufficient  to  direct  the  notice  to  the  town  or  parish  generally.* 
But  this  seems  to  have  been  doubted,  and  it  has  been  held 
that  where  there  are  two  post-offices  in  the  town  where  the 
party  resides,  notice  may  be  directed  generally  to  such  town, 
unless  the  holder  knows  that  the  party  receives  his  letters  at  a 


*  Bank  of  Gkneva  v.  Hewlett,  4  Wend.,  829;  Montgomeiy  Co.  Bank  v. 
Marsh,  7  K  Y.  481. 

«  Van  Vechten  v.  Pniyn,  18  N.  Y.,  549.  The  indorser  resided  at  Cats- 
kill,  doing  business  as  a"  lawyer  in  the  city  of  New  York,  usually  arriving 
there  on  Llonday  evening  and  leaving  there  on  Friday  evening;  and  his 
dwelling-house  in  Catskill  was  very  near  the  bank  where  the  note  fell  due 
and  was  protested.  The  excellent  opinions  delivered  in  the  case  by  Justices 
JoHKsoN  and  Comstoce,  proceed  upon  the  ground  that  the  holder  is  bound 
to  adopt  that  mode  of  service  which  is  the  most  certain  to  bring  the  notice 
home  to  the  indorser. 

»  Oequa  v.  Collins,  51  N.  Y.,  147;  Price  v.  McGoldrick,  2  Abb.  N.  C, 
69;  Dickens  v.  Beal,  10  Peters'  R,  573,  and  authorities  there  cited,  o  John. 
R.,  375;  Shed  v.  Brett,  1  Pick.,  401;  Jones  v.  Lewis,  8  Watts  &  Serg.,  14; 
Farmers' Bank  v.  Gumell,  20  Gratt.,  137;  Shelburne  Falls  Nat.  Bank  v. 
Townsley,  103  Mass.,  177;  Munn  v.  Baldwin,  6  Mass.,  316;  Cabot  Bank  v. 
Warner,  10  Allen,  534;  Woodcock  v.  Hould worth,  16  M.  &  W.,  126. 

*  Beenel  v.  Toumell,  6  Rob.  (La.),  500. 
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particular  ofBce,  in  which  case  it  should  be  directed  to  each 
office;*  and  unless  so  directed,  it  will  be  instifficient  to  charge 
the  iodorser/  Where  the  residence  of  the  drawer  or  indoi'ser 
is  known,  and  the  notice  may  be  transmitted  by  mail,  the 
Ber?ice  is  completed  by  inclosing  the  notice  in  a  letter  or 
envelope  and  depositing  the  same  in  the  post-office  properly 
addressed  and  prepaid.*  The  conveyance  being  of  a  public 
character,  is  pi-actically  as  safe  and  expeditious  as  the  exigency 
of  business  requires;  audit  would  be  unreasonable  to  oblige 
the  holder  to  transmit  the  notice  by  a  special  messenger,  or  to 
incur  the  risk  of  sending  it  by  a  private  hand,  where  there  is  a 
regular  mail,  or  to  prove  that  it  was  actually  carried  by  the 
mail  in  due  time  and  delivered  to  the  person  to  whom  it  was 
addi-essed.  Hence  the  law  pronounces  it  sufficient  to  inclose 
the  notice,  and  put  it  into  the  post-office  directed  to  the  right 
person  and  place/  The  address  should  be  full  and  complete. 
The  omission  to  name  the  state  where  there  is  mjre  than 
one  place  bearing  the  same  name,  will  render  the  sj.  vice  in- 
val  id  unless  the  notice  be  actually  received.*  So  it  has  been 
held  insufficient  to  simply  address  the  indorser  by  his  name, 
and  the  name  of  the  place,  where  that  is  a  large  town,  without 
also  directing  it  to  the  particular  part  of  the  town  in  which  he 
resides  ;*  but  in  Massachusetts  such  address,  e.  g.j  ^'  Mrs.  Susan 
Collins,  Boston,"  has  been  held  sufficient  in  the  absence  of 
evidence  that  there  was  any  other  person  of  that  name.^  The 
holder  is  at  liberty  to  send  the  notice  by  a  private  conveyance 
if  he  chooses  to  do  so  ;*  and  there  are  cases  in  which  he  may 
be  under  the  necessity  of  adopting  that  course.  And  it  has 
been  held  that  where  it  is  necessary  to  send  the  notice  by  a 

^  Morton  y.  Westcott,  8  Cush.,  425;  Btinkof  Manchester  v.  Slasen,  18 
Vt.,384;  Siico  Nat.  Dank  v.  Sanborn,  63  Me.,  310. 

*  Rolierts  v.  Taft,  120  Mass.,  169. 

'Bank  of  Columbia  v.  Lawccnce,  1  Peters,  578;  8  Keman  R,  555. 
^Kufhv.  Weston,  3  Esp.  R.,  54;  Saundurson  v.  Judge,  2  Hen.  Bla., 
608;  Darlishier  v.  Parker,  6  East.  8,  9;  2  Smith,  195. 

*  Beckwilh  v.  Smitb,  22  Me.,  125. 

*  Walter  v.  Hayncs,  Ryan  &  M.,  149. 
'  True  V.  ColUns,  3  Allen,  410. 

•Bancroft  v.  Hall,  Holt  C.  N.  P.,  476.  Per  Mr.  Justice  Baylet: 
"Notice  inust  be  given  in  time,  but  all  a  man's  other  business  is  not  to  be 
BQfipcnded  for  the  sake  of  giving^  tbe  most  expeditious  notice.  He  is  not 
^UDtl  to  write  by  post  as  the  only  couveyancc,  or  to  send  a  letter  by  the 
^cfy  lirat  channel  which  offers.  He  may  write  to  a  friend,  and  send  by  a 
privaie  conveyance."    Bank  of  Columbia  v.  Lawrence,  1  Pet.,  578. 
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special  messeiiger  to  insui'e  its  delivery  within  a  reasonable 
time,  the  holder  may  recover  the  expenses  incurred  by  that 
mode  of  giving  notice/  Where  notice  is  sent  by  a  special  mes- 
senger it  is  enough  if  the  not'ce  arrives  by  as  early  a  day 
though  at  a  later  hour  than  it  would  have  arrived  by  mail.* 
A  later  delivery  as  on  the  next  day  will  be  fatal  unless  ex- 
cused/ If  there  were  no  public  means  of  conveyance,  and 
the  holder  exercised  reasonable  care  in  selecting  the  messenger 
it  is  said  that  would  be  a  sufficient  excuse/ 

Where  the  indorser's  residence  is  remote  from  any  post- 
office  it  has  been  held  that  the  holder  inrMt  send  notice  by  a 
special  messenger/  But  this  is  doubted,  and  it  seems  to  us 
the  more  reasonable  rule  to  hold  the  party  putting  his  name  to 
commercial  paper  to  all  the  ol3ligations  that  usually  attach  to- 
such  an  act,  and  that  '^  he  should  be  held  to  inquire  for  letters 
at  the  nearest  post-office  about  the  time  such  paper  matures^ 
than  that  the  holder  should  be  compelled  to  send  a  special 
messenger  "  to  notify  him/ 

608*  §  818,  *In  the  case  of  a  foreign  bill,  it  is  sufficient 
to  send  the  notice  by  the  first  regulai*  ship  bound  for  the 
place  to  which  it  is  to  be  sent/  If  there  is  an  established  convey- 
ance by  a  line  of  packets  or  stearnsliips  running  directly  to  the 
place,  the  notice  must  go  by  the  earliest  vessel  leaving,  if  the 
holder  have  time  after  the  dishonor,  to  write  and  forward  the 
notice.  If  there  be  a  connnunication  by  mail,  the  notice  shoald 
be  forwarded  by  it  or  in  such  a  manner  as  to  arrive  at  as  early 
a  day  as  if  it  had  been  so  sent/    And  if  there  be  no  mail  and 


1  Pearson  v.  Cranlan,  2  Smith's  Rep.,  404.  The  judge  left  it  to  the 
Jury  to  SHy  whether  the  sendlDg  by  a  special  messenger  was  done  wantonly 
or  not;  and  it  appeared  that  the  letter  possibly  would  not  have  reached  the 
defendant  for  a  fortnight,  as  he  lived  out  of  the  usual  course  of  the  post. 
On  a  verdict  for  the  amount  of  the  bill  and  expenses,  Lord  Ellenborough 
observed  *'  that  it  was  rightly  left  to  the  Jury,  if  it  wns  loft  to  them  to  say, 
whether  the  special  messenger  was  necessary,  and  also  whether  the  charge 
was  necessary." 

>  Bancroft  v.  Hall.  Holt,  476;  Story  on  Bills,  §  21>5. 

«  Jar  vis  v.  St.  Croix  Man.  Co.,  23  Me.,  287. 

*1  Parsons  N.  &B.,479. 

'^  Fish  V.  Jackman,  19  Me.,  467;  Bedford  v.  Hickman,  1  Yerg.,  166. 

•  State  Bank  v.  Ay  res,  2  Halst.,  1302;  Daniel's  Neg.  Instmts.,  g  1064. 

1  Muilman  y.  D'£guino»  2  Hen.  Bla.,  56(>. 

» 12  Maine  R,  287;  Eufh  y.  Weston,  supra;  6  Mass.  R.,  316;  9  id.,  189; 
6  Wheat.,  102. 
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DO  direct  and  regular  communication,  the  notice  ehould  be  sent 
bj  the  safest  and  most  expeditious  conveyance.^ 

§  819.  Whei-e  the  service  of  notice  is  made  by  mail,  it  is 
incumbent  upon  the  holder  to  take  care  that  the  letter  be  ac- 
curately directed ;  and  if  any  delay  occurs  through  his  neglect 
in  this  particular,  it  will  discharge  the  party  entitled  to  notice.* 
If  the  holder  know  that  the  indorser  is  dead  and  that  his  will 
has  been  proved,  and  have  tl:e  opportunity  to  ascertain  who  are 
his  executors,  it  will  not  be  sufficient  to  send  a  notice  addressed 
to  the  deceased  at  his  late  residence.'  But  the  notice  will  be 
good  if  addressed  to  the  indoi*scr  at  his  residence,  if  his  death 
be  not  known  to  the  holder;*  or  if  it  be  not  known  and 
not  easily  ascertained  whether  he  left  a  will  or  whether  any 
administrators  have  yet  been  appointed.*  And  if  he  cannot 
with  reasonable  diligence  ascertain  who  are  the  legal  repre- 
sentatives, it  will  be  sufficient  to  send  the  notice  directed  to 
tlie  indorser.* 

§  820.  Where  there  is  nothing  on  the  face  of  a  bill  or  note 
indicating  particularly  the  residence  or  address  of  the  drawer  or 
indorser,  it  is  enough  to  send  the  notice  addressed  to  him 
generally  at  his  place  of  residence  or  business ;'  if  he  *des-  *609 
ignate  the  place  where  the  notice  is  to  be  sent  by  writing 
it  under  his  name,  the  notice  should  be  sent  to  the  place  speci- 
fied ;■  and  such  notice  is  properly  served  by  sending  it  addressed 
~        ■  ■  ■  IP. 

*  Darbishire  v.  Parker,  mpra;  Story  on  Bills,  §§  286,  287. 

'  Esdaile  v.  Sowerby,  11  East,  117;  Schofield  v.  Bayard.  8  Wend.,  488. 

*  Cayuga  Co.  Bank  v.  Bennett,  5  Hill  R.,  286. 

*  Merchants'  Bank  v.  Birch,  17  John.  R.,  25;  Yinderman  v.  Quldin,  84 
Penn.  State.  54 

^  Stewart  v.  Eden,  2  Caines'  Hep.,  121. 

*  Biimes  V.  Reynold.  4  How.  Miss.,  114. 

'  I^ua  ▼.  Collius,  51  N.  Y.,  147;  Mann  v.  Moors,  Ryan  <&  Mood..  249. 
In  thtd  action,  which  was  brought  ngalnst  the  defendant  as  the  drawer  of 
the  bill,  the  letter  containing  the  notice  was  put  into  the  post-oftice  at  Lon- 
don, addressed  to  the  defendant  **  Manchester"  Abbott,  Ld.  Ch.  J. :  "I 
am  of  opinion  that  this  was  sufficient  notice  of  the  dishonor  of  the  bill.  If 
tlie  drawcTof  a  bill  of  exchange  dates  his  bill  *  London,*  I  think  a  notice  of 
dishonor  by  letter  addressed  to  him,  London,  will  be  sufficient."  In  Walter 
▼.  Haities,  id.,  149.  the  action  being  against  an  indorser,  the  same  judge 
required  further  proof. 

*  Morris  y.  Husson,  4  Band.  R.,  93;  see  also  the  statute  cited  above;  10 
Peter^s  R.,  580.  Bee  also  Baker  t.  Morris,  25  Barb.,  188;  ante,  C07;  Requa 
▼.  Collms,  51  N.  Y.,  147. 
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to  the  indorser  at  the  place  where  he  holds  himself  as  residing, 
though  he  reside  in  another  placed  In  other  cases  the  general 
rale  undoubtedly  is,  that  the  holder  must  use  the  same  degree 
of  diligence  and  care  in  directing  a  letter  inclosing  a  notice  as 
a  prudent  man  would  use  in  ascertaining  and  writing  the 
address  upon  other  letters  of  business  of  similar  importance.* 

§  821.  When  the  holder  docs  not  know  and  cannot,  on 
diligent  inquiry,  ascertain  the  drawer  or  indoi'ser's  residence  or 
place  of  business,  reasonable  and  due  diligence  is  tantamount 
to  actual  notice."  Thus,  where  a  bill  dated  in  New  York  was 
drawn  on  a  firm  residing  there,  b}'  the  defendants,  i*esiding  in 
Petersburg,  Virginia,  and  on  payment  being  refused,  the 
clerk  of  the  notary  made  diligent  inquiry  after  the  defendants, 
at  the  banks  in  New  York  and  elsewhere,  and  the  informatioa 
was  that  they  resided  in  Norfolk,  and  he  sent  the  notice  ad- 
dressed to  them  at  that  place ;  it  was  l:eld  that  due  diligence 
had  been  used  and  the  notice  was  sufticient*  So  where  a 
bank,  on  discounting  a  note  or  bill,  inquires  of  the  pei'son  pre- 
senting it  as  to  the  residence  of  the  indoi-ser,  and  sends  the 
notice  to  the  place  named  by  him,  this  i^  due  diligence,  and 
suflicient  to  charge  the  indorser,  though  he  never  i-esided 
there,  or  has  removed  to  another  place.*     So  where  the  notary, 

being  ignorant  as  to  the  residence  of  the  first  indorser, 
610*  applies  *for  information  to  the  second  indorser,  and  being 

told  that  he  resides  in  a  particular  town,  sends  the  notice 
thei'e ;  it  is  held  that  the  notary  is  warranted  in  acting  upon 
the  information  so  obtained,  and  that  this  is  reasonable  dili- 
gence.*   The  holder's  diligence,  however,  will  not  avail  a  prior 


*  Lewiston  Falls  Bank  v.  Leonard,  43  Me.,  144 

«  Clarke  v.  Sharpe,  3  M.  &  W.,  168;  4  Wheat.,  438;  12  East.  488. 

»  Dickens  v.  Beal,  10  Peters  R.,  573;  ante,  457. 

^  Chapman  v.  Lipscombe,  1  John.  K.,  294. 

«  Bank  of  Utica  v.  Davidson,  5  Wend.,  587;  Bank  of  Ufica  ▼.  Bender, 
21  Wend.,  643.  If  the  agent  of  the  indorsers  give  the  information  as  to  iheur 
place  of  residence,  they  are  of  course  bound  by  the  act.  Catskill  Bank  v. 
Stall,  15  Wend.,  364;  18  id.,  466.  Each  successive  indorsee  is  presumed 
to  known  the  residence  of  his  immediate  indorser  and  of  prior  parties.  Lhw- 
rence  v.  Miller,  16  N.  Y.  Rep.,  235. 

•  Ransom  v.  Mack,  2  Hill  R.,  587;  Carroll  v.  Upton,  2  Sand.  R.,  171 ;  S. 
C,  3  Comst.,  272;  Beale  v.  Parish,  20  N.  Y.  Rep.,  407.  Whether  ther«  lias 
been  due  diligence  is  to  be  determined  from  aU  the  circumstances  of  the 
case. 
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partj  who  knows  the  indorser's  residence,  nor  will  the  agent's 
or  notary's  diligence  avail  the  holder  who  knows  the  indorser's 
residence.* 

It  is  not  essential  that  the  notice  should  be  brought  home 
to  the  indorser,  nor  that  it  should  be  directed  to  the  place  of 
his  residence.  It  is  enough  that  the  holder  of  a  bill  makes 
diligent  inquiry  for  the  indorser  and  acts  upon  the  best  infor- 
mation he  is  able  to  procure.  If,  after  doing  so,  the  notice  fail 
to  reach  the  indorser,  the  misfortune  falls  on  him,  not  on  the 
holder.  Tliere  must  be  ordinary  or  reasonable  diligence — such 
as  men  of  business  usually  exercise  when  their  interest  depends 
upon  obtaining  correct  information.  The  holder  must  act  in 
good  faith,  and  not  give  credit  to  doubtful  intelligence  when 
better  could  have  been  obtained.* 

§  822.  The  general  rule  is  that  the  notice  must  be  so  given 
and  at  such  place  that  it  will  most  likely  reach  the  indorser.*  If 
the  party's  residence  be  part  of  the  time  in  one  place  and  part  in 
another,  the  notice  should  be  sent  where  he  is  most  usually  to 
be  found.*  But  it  is  sufficient  to  send  the  notice  to  the  drawer's 
or  indorser's  general  residence  or  domicil,  where  no  direction 
has  been  given  by  him  in  respect  to  it.*  And  if  the  indorser 
have,  in  fact,  no  residence  or  place  of  business  when  the  note 
returns,  no  notice  is  necessary  in  order  to  charge  him.*  But  if 
ho  have  a  residence  and  place  of  business  the  notice  should  be 


'  Beale  v.  Parish,  30  K.  Y.,  407;  Lawrence  v.  Miller,  16  id.,  285. 

'21  Wend.  R,  645.  Where  the  holder  or  notary  applies  to  a  man 
Worthy  of  belief  for  information,  and  is  answered  distinctly  that  the  indor- 
ser resides  at  a  given  place,  he  is  not  bound  to  push  the  inquiry  further;  for 
ordinary  diligence  can  require  no  more  than  that  the  inquiry  shall  be  pur- 
sued until  it  is  satisfactorily  answered.  Per  Mr.  Justice  Bbonson,  in  Bank 
of  Utica  V.  Bender. 

In  several  of  the  states,  promissory  notes  are  not  governed  by  the  law 
merchant;  and  in  most  of  these  it  is  incumbent  upon  the  holder  to  use  dili- 
gence in  the  attempt  to  collect  the  same  of  the  maker  by  bringing  a  suit 
thereon  witliin  the  time  and  in  the  manner  pointed  out  by  statute.  Perrin 
V.  Broadwell,  H  Dana,  596;  Oldham  v.  Bengan,  2  Litt.,  182;  Horton  v. 
Frink,  5  Day.  530;  Lee  v.  Love,  1  Call  R,  497;  Morgan  v.  Tipton,  8  Mc- 
Lean. 339;  Haggerty  v.  Bradford,  9  Ala.,  567;  Dorsey  v.  Hadlock,  7  Blackf., 
11 11,  532.    See  notes  to  a  former  chapter. 

•  Chouteau  v.  Webster,  6  Mete,  1. 

•  McLean  v.  Waters,  9  Dana,  99. 

»  Marr  v.  Johnson,  9  Yerg. ,  1 ;  2  Caines,  121. 

•  Tunstall  v.  Walker,  2  8.  A  M.,  63a 
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left  at  one  of  those  places,  thoagh  he  may  have  been  absent  for 
a  considerable  time.' 

611*  §  823.  *The  principle  to  be  extracted  from  the  au- 
thorities is,  that  if  the  notary  inquire  of  persons  who, 
from  their  connection  with  the  transaction,  arc  h'kely  to  know 
the  residence  of  the  indorser,  and  ai'c  not  interested  to  mislead 
the  notary,  and  he  acts  on  the  information  thus  obtained,  it  is 
due  diligence  on  his  part.'  Where  tlie  inquiry  cannot  be  made 
of  any  of  the  parties,  the  notary  should  go  among  the  business 
men  of  the  place,  and  make  a  thorough  inquiry  at  olaoes  of 
public  resort,  and  among  such  persons  as  would  be  most  likely 
to  know  the  residence  of  the  indorser ;'  but  where  any  of  the 
prior  parties  are  accessible  inquiry  must  be  made  of  them  all, 
unless  the  necessary  information  is  eooner  obtained.*  Merely 
making  inquiry  at  the  post  office  or  in  a  public  bar-room^  of 
persons  whom  he  cannot  remember,  is  not  enough.  But  if  he 
is  told  distinctly  by  a  credible  person  who  has  no  interest  to 
mislead  him,  where  the  indorser  or  drawer  resides,  he  has  a 
right  to  assume  and  act  upon  the  information  as  true  ;*  thus, 
if  the  notary,  being  unable  to  ascertain  the  address  of  the  in- 
dorser, apply  to  the  maker  for  information,  who  gives  him  a 
wrong  address  to  which  he  mails  notice,  it  will  be  sufficient  to 
charge  the  indorser.*  So  where  inquiries  were  made  of  the 
assistant  internal  revenue  assessor,  who  resided  within  the  dis- 
trict where  such  indorser  resided,  and  the  holder  acted  on  the 
information  thus  obtained,  it  was  held  he  had  used  due  dili- 
gence, although  the  information  received  was  not  correct.* 

§  824.  Where  public  officers,  e.  g.,  members  of  Congress  or 
of  a  state  legislature,  reside  temporarily  at  the  place  where  the 
respective  bodies  to  which  they  belong  are  in  session,  it  will 


>  Piercer.  Pindor,  5  Mete,  353. 

•  Rawdon  v.  Redflcld,  2  Sand.  R.,  178.  This  is  the  rule  stated  by  Ch.  J. 
Oaklby,  who  had  had  as  much  experience  in  the  trial  of  commercial  cases 
as  any  other  judge  in  the  country. 

s  Spencer  v.  The  Bank  of  Salina.  3  Hill  R.,  520;  arUe,  457. 

«  Gilchrist  v.  Donnell,  53  Mo.,  591. 

» 2  Sand.,  178;  Bank  of  Utica  v.  Bender,  21  Wend.,  643;  2  Hill,  687. 

•  Gawtry  v.  Doane,  51  N.  Y.,  84;  S.  C,  48  Barb.,  148;  Libby  v.  Adams, 
82  id.,  542. 

^  Harger  v.  Bemis,  1  T.  &  C,  460;  Compare  Cadillon  v.  Rodriguez,  25 
La.  Ann.,  79. 

162 


Peocebdings  on  Non-patmknt,  Notice.  612 

be  safficient  for  notice  to  be  sent  to  them  at  ench  place  or  left 
at  their  place  of  residence  therein  ;*  but  this  rule  will  only  ap- 
ply during  the  session  of  the  assemblage  to  which  they  belong  ;* 
and  deposit!  Dg  the  notice  in  the  post-office  of  the  Senate  or 
hoii9e  of  Representatives  for  members  of  those  bodies  will  not 
be  sufficient.* 

There  is  a  slight  presumption  that  the  drawer  of  a  bill 
or  the  maker  of  a  note,  resides  at  the  place  where  the 
paper  is  dated  '*  but  it  is  not'  sufficient  to  send  notice  to  the 
place  where  the  bill  is  dated,  if  the  di*awer  reside  elsewhere, 
and  no  inquiry  be  made/  In  respect  to  the  indorser, 
10  *nre8umption  whatever  arises  as  to  his  place  of  res-  *612 
idence,  from  the  date  of  the  bill  or  note.* 

§  825.  Where  the  indorser^s  residence  is  known  to  the  indorsee 
of  a  bill  or  note,  the  latter  is  not  bound  to  institute  inquiry  to 
tecertain  whether  the   indorser  may  not    have  removed  to 
another  place  before  the  paper  fell  due ;  for,  as  lie  has  no 
reason  to  expect  such  an  event,  no  considerations  of  diligence 
Would  naturally  prompt  him  to  make  any  inquirj"^  in  relation 
to  it    Accordingly,  where  the  place  of  an  indorser's  residence 
is  established  at  the  time  when  a  note,  having  the  usual  time  of 
bankable  paper  to  run,  is  discounted,  and  is  at  such  a  distance 
fiiom  the  place  of  payment  as  to  repel  the  presumption  that  a 
removal  (in  case  it  happens  before  the  note  fafts  due),  would 
come  to  the  knowledge  of  the  holders,  and  no  actual  knowledge 
is  brought  home  to  them,  a  notice  of  demand   and  non-pay- 
ment directed  to  such  place  or  residence  is  sufficient,  although 

^Cbouteauv.  Webster,  6  Mete.,  1;  Graham  ▼.  Sangston,  1  Md.,  59; 
Walker  v.  TunstaU,  8  How.  Miss.,  259;  Bank  of  Columbia  v.  Lawrence,  1 
Pet,  578. 

•  Bayley's  Admrs.  v.  Chubb,  16  Qrat.,  384L 
'  Hill  V.  Norvell.  8  McLean,  583. 

*3HiU,  521;  3Denio  R,  145;  Carroll  v.  Upton,  8  Comat.  R.,  274. 
BjtONSON,  Ch.  J. :  "  The  fact  that  the  bill  purported  to  have  been  drawn  at 
Washington  city,  where  th(^  notice  was  sent,  furtiishcd  very  little,  if  any, 
evidence  that  the  drawer  resided  at  that  place;  and  did  not  dispense  with 
the  necessity  of  inquiring  for  his  residence." 

» Lowery  v.  Scott,  24  Wend.,  358;  Hill  v.  VarreU,  3  Greenl.,  282;  8  Hill. 
420;  Bamett  V.  Mitchell,  3  Conn.,  101;  Foard  v.  Johnson,  2  Ala.,  565; 
Pierce  v.  Strathers,  27  Pa.  St.,  249;  Mason  v.  Pritchard,  9  Heisk.  (Tenn.), 
793. 

*  Idem;  see  Bank  of  Uticav.  Davidson,  5  Wend.,  587;  Gilchrist  v.  Dpn- 
nell,  53  Mo.,  591. 
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the  indorscr  has,  in  fact,  in  the  meantime,  become  a  resident 
of  anotlicr  place  ;*  and  in  a  late  case  the  court  say,  "  It  would 
not  be  unreasonable  to  hold  in  all  cases,  no  matter  how  long 
the  paper  lias  to  run,  a  notice  of  protest  addressed  to  the  in- 
doi-ser  at  the  place  where  he  resided  when  he  made  the  in- 
doi'sement,  should  be  sufficient  to  charge  him,  although  he  may 
have  changed  his  residence.  The  holder  should  be  permitted 
to  act  in  good  faith  upon  the  presumption  of  his  continued 
residence  unless  he  has  received  infoiniation  of  his  change  of 
residence."*  The  good  sense  of  this  rule  has  I'eceived  here  the 
sanction  of  a  general  statute,  expressly  rendering  it  sufficient 
to  send  the  notice  to  the  indorscr,  at  the  place  where  he  resided 
when  the  indorsement  was  made.*  Where,  however,  there  is 
no  statute  governing  the  case  the  common  law  goveras ;  and 
where  the  removal  has  been  attended  with  circumstances  of 
general  notoriety  it  would  seem  that  it  would  not  be  sufficient 
to  send  a  notice  to  the  former  place  of  residence  ;*  and  where 
the  holder  and  indoreer  reside  near  each  other  in  a  small  place, 
the  notoriety  of  the  removal,  the  proximity  of  the  parties  and 
the  frequency  of  their  communication,  ar&  facts  from  which 
the  jury  may  presume  the  holder  to  have  known  the  fact  of 
removal.*  Information  as  to  the  party's  removal  possessed 
by  the  notary  who  protested  the  instrument  must  be  deemed 
the  infonnation  by  the  holder  of  the  paper  at  the  time  of 
maturity.*      * 

Where  there  is  no  dispute  about  the  facts,  the  question 
whether  there  has  been  due  diligence  or  not  belongs  to  the 
court  as  matter  of  law,  and  not  to  the  jury.'    If  the  evi- 


1  The  Bank  of  Utica  v.  PhiUips.  3  Wend.  R»  408.  The  opinion  of  the 
court  was  delivered  in  this  case  by  Mr.  Justice  Marct,  5  id.,  587;  Ward  v. 
Perrin,  54  Barb.,  89;  Knott  v.  Venable,  42  Ala.,  180;  Saco  Nat.  Bank  v. 
Sanborn,  68  Me.,  34();  Dunlap  v.  Thompson,  5  Yerg.,  67;  Harris  y.  Mem- 
phis Bank,  4  Humph.,  519. 

»  Rcqua  v.  Collins,  51  K  Y.,  148. 

*  The  Bank  of  Utica  ▼.  Phillips  was  decided  in  1829,  and  the  statate  was 
passed  in  1835;  see  3  B.  S.,  Banks'  5th  ed.,  71,  72;  see  Seneca  Ck>.  Bank  v. 
Neass,  5  Denio,  829:  see  Ala.  Code,  §  1850. 

*  Planters'  Bank  v.  Bradford,  4  Humph.,  39. 
»  McVeigh  v.  Allen.  29  Grat.,  596. 

*  Ward  V.  Perrin,  54  Barb.,  89;  compare  Peters  v.  Hobbs,  25  Ark.,  67. 

'  Bank  of  Utica  v.  Bender,  21  Wend.,  643;  Remer  v.  Downer,  23  Wend., 
620;  and  3  HiU  R.,  520.     "When  all  the  facts  arc  ascertained,  what  is  due 
diligence  in  making  inquiries  for  the  residence  of  the  drawer,  is  a  quest  i«.ai 
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dence  *is  doubtful  or  contradictory,  it  is  for  the  jury  to    *tJl3 
decide  under  instructions  from  the   court.*     It  is   per- 
missible to  prove  a  custom  or  usage  at  a  particular  plat^  where 
the  pai*ties  to  a  bill  of  exchange  reside,  as  to  the  mode  of  giv- 
ing notice  of  protest  for  non-payment  of  the  bill.' 

§  826.  The  same  rule  in  respect  to  diligence  applies, 
whether  the  notice  is  given  by  mail  or  otherwise ;  the  holder 
is  bound  to  use  reasonable  diligence  to  communicate  the  notice 
to  the  drawer  or  indoi-ser.  If  the  parties  reside  in  the  same 
city  or  place,  the  indorser  or  drawer  must,  under  the  law  mer- 
chant, be  personally  notified  of  the  dishonor  of  the  bill  or  note, 
cither  verbally  or  in  writing ;  or  a  written  notice  must  be  left 
at  his  dwelling-house  or  place  of  business.'  But  where  the 
notary  calls  at  the  dwelling-house  of  the  indorser,  at  the  regu- 
lar time  and  at  a  seasonable  hour,  to  serve  the  notice,  and  finds 
the  house  shut  up,  the  doors  locked  and  the  family  absent  from 
town,  he  is  not  bound  to  call  a  second  time,  nor  is  ho  under 
say  obligation  to  leave  a  written  notice.*  So,  where  a  cashier 
called  at  the  counting-house  of  the  drawer,  for  the  purpose  of 
giving  him  notice  of  dishonor,  found  the  outward  door  open 
and  the  inner  one  locked,  and  knocked  and  made  noise  enough 
to  have  been  heard  if  any  one  had  been  there,  and  no  person 
answered  the  call ;  it  was  held  that  this  was  due  diligence, 
though    no  written   notice   was  left  there  and  none  put  in 

of  law.  But  due  diligence,  in  the  aggregate,  includes  both  fact  and  law. 
When  a  witness  swears  to  due  diligence  in  making  inquiries,  he  speaks  of 
two  things:  first,  that  there  was  some  diligence,  which  is  a  matter  of  fact, 
and,  second,  that  there  was  due  and  sufficient  diligence,  which  is  matter  of 
law."  3  Comst.  R.,  274. 

'  7  Peters  R.,  290;  10  id.,  580.  It  is  a  mixed  question  of  law  and  fact, 
and,  like  other  questions  of  that  nature,  must  be  submitted  to  the  jury  to 
decide  under  the  direction  of  the  court.  Davis  v.  Herrick,  6  Ham.,  55;  Nash 
V.  Harrington,  1  Aik.,  <)9. 

» Ray  V.  Porter,  42  Ala.,  327. 

'  The  postmaster  being  the  indorser  of  a  bill,  notice  left  at  the  post-offlce 
will  be  sulFicient  to  charge  him.  Cook  v.  Renick,  19  111.,  598;  ante,  601,  602; 
Ward  V.  Perrin,  54  Barb.,  89. 

*  WilliamB  v.  The  Bank  of  the  U.  8..  2  Peters  R.,  96.  The  notary  called 
at  the  house  of  the  defendant,  Williams,  who  lived  in  Cincinnati,  on  the 
right  day,  found  it  shut  up,  and  the  door  locked;  and  on  inquiry  of  the 
nearest  resident,  he  was  informed  that  the  defcndnnt  and  family  had  left 
town  on  a  visit;  whether  for  a  day  or  week,  or  month,  he  did  not  know,  nor 
did  he  inquire.  Under  our  recent  statute,  quere,  should  he  not  dipo-sit  a 
notice  in  the  post-offlce? 
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the  post-office.'  The  principle  of  the  decision  is,  that  the 
counting-house  of  the  di*awer  is  the  place  where  the  holder 
i$  entitled  to  look  for  him  during  the  usual  hours  of  busi- 
ness, so  that  the  omission  to  give  the  notice  is  not  occas- 
ioned by  the  want  of  diligence  in  the  holder,  but  by  the  neg- 
lect of  the  party  entitled  to  notice.' 

014*  §  827.  *0f  course  the  circumstances  are  to  be  con- 
sidered in  detennining  whether  the  mere  act  of  going  to 
the  door  of  the  counting-house  and  knocking  for  admission 
and  finding  no  one  there,  shall  operate  to  dispense  with  notice 
altogether,  or  only  to  extend  the  time  of  giving  it.'  If  all  the 
facts  and  circumstances  together  show  a  diligent  and  faithful 
effort  to  serve  the  notice,  and  that  the  failure  to  serve  it  in  due 
time  arose  from  the  absence  of  the  party  entitled  to  notice, 
it  will  be  sufficient  to  charge  the  drawer  or  indorser.  Thus, 
where  the  notaiy  calls  at  the  boarding-house  of  the  indorser 
and  does  not  find  him  there,  it  is  sufficient  to  leave  the  notice 
for  him  with  the  master  of  the  house  or  with  a  fellow  boarder, 
to  bo  handed  to  him  ;*  and  where  the  indorser's  dwelling-house 
and  place  of  business  are  both  closed  up,  and  no  one  can  be 
found  at  cither  place  to  receive  the  notice,  it  is  abund- 
antly sufficient  to  deposit  the  notice  in  the  post-office, 
addressed  to  him.*   And  under  the  recent  statute  it  is  sufficient 


'  Crosse  v.  Smith,  1  Maule  &  Selw.,  545. 

'  If  a  parly  to  a  contract,  who  is  entitled  to  the  benefit  of  a  condition, 
upon  the  performance  of  which  his  responsibility  is  to  arise,  dispense 
with,  or  by  any  act  of  his  own,  prevent  the  performance,  the  opposite  party 
is  excused  from  proving  a  strict  compliance  with  the  condition. 

Ill  Ogden  V.  Cowley,  2  John.  R.,  274.  The  notary  finding  the  indorser's 
house  shut  up,  and  being  told  that  he  was  out  of  town,  inclosed  and  deposited 
a  notice  addressed  to  him,  in  the  post-office;  and  it  was  held  a  good  service. 

»  Allen  V.  Edmundson,  2  Ex.  Ch.  Rep.,  710. 

*  Sfedmau  v.  Gouch,  1  Esp.  R.,4.  In  this  case  the  notice  left  with 
the  woman  who  kept  th$  boarding-house  was  held  good.  In  the  Bank  of 
the  U.  S.  V.  Hatch,  6  Pet.  R.,  2o0,  a  notice  left  with  a  fellow  boarder  to  be 
delivered  to  Hatch,  was  adjudged  good. 

^  Ogden  V.  Cowley,  2  John.  R.,  274;  see  Miles  v.  Hall,  12  Smedes  & 
Marshall,  382. 

The  notice  is  properly  served,  when  it  is  left  at  the  indorser's  place  of 
business,  with  a  person,  appai-cntly  in  charge,  representing  him;  Mechs. 
Banking  Association  v.  Place,  4  Duer,  212;  but  the  party  making  the  serv- 
ice is  bound  to  ascertain  that  the  office,  store  or  counting-house  where  he 
leaves  the  notice,  is  the  indorser's  present  place  of  business;  Davenport  v. 
Gilbert,  4  Bosw.,  532. 
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in  this  state  to  deposit  the  notice  in  the  post-office,  properly 
addressed  and  prepaid,  without  making  any  effort  to  serve  it 
on  the  drawer  or  indorser  personally. 

§  828.  Time  of  serving  notice. — ^Notice  of  dishonor  cannot 
be  given  until  after  a  demand  and  refusal  of  payment  ;*  though 
it  is  not  necessary  that  the  party  giving  the  notice  should  have, 
at  the  time,  personal  knowledge  of  the  fact  of  dishonor.* 
In  *general  terms,  the  notice  must  be  given  within  a  *615 
reasonable  time  after  the  dishonor ;  but  the  law  deter- 
mines with  gi'eat  precision  what  is  reasonable  time. 

A  notice  given  the  day  the  bill  or  note  becomes  due,  is  not 
too  soon ;  for  though  payment  may  still  be  made  within  the 
%,  non-payment  on  presentment  is  a  dishonor.'  And  where 
the  third  day  of  grace  falls  on  Sunday,  the  presentment  for 
payment  and  notice  of  non-payment  may  be  made  and  given 
on  Saturday,  which  is  in  that  case  the  last  day  of  grace.*  But 
the  holder  is  not  bound  to  give  notice  on  that  day,  nor  on  Sun- 
%;  and  it  will  be  in  time  if  given  on  the  Monday  follow- 
^?'  For  the  rule  requiring  the  notice  to  be  served  on  or  be- 
'^^  the  next  day,  means  the  next  business  day.*  So  that  if 
"le  note  or  bill  be  dishonored  on  the  third  day  of  July,  it  will 
^  sufficient  to  give  the  notice  on  the  fif th,^  or  on  the  day  fol- 

<^ackson  v.  Richards,  2  Caines  R,  843.    A  premature  notice  is  a  nuUity. 

^^^  of  Del.  Co.  V.  BramhaU,  38  Penn.  State,  135;  Chitty  on  Bills,  544. 

Jennings  v.  Roberts,  4  Ellis  &  Blackburn's  R.,  615.    If  the  notice  un- 

r^  '^Ocally  asserts  the  fact  of  dishonor,  it  is  immaterial  to  the  party  noti- 

"W  Whether  the  person  giving  it  acted  wpon  his  own  personal  knowledge 

Or  noi. 

'Bainbridge  ▼.  Manners,  8  Campb.,  198;  Youngs  v.  Lee,  2  Eernan  R., 
551..  In  Cook  V.  Litchfield,  5  Sand.  R.,  830,  the  notice  was  dated  on  the 
day  of  dishonor  in  the  same  manner  as  in  Youngs  v.  Lee;  Con*  v.  M'Comb, 
1  John.  Cas.,  328;  Lindenberger  et  al.  v.^Beall,  6  Wheat.  R.,  104;  Coleman 
V.  Carpenter.  9  Barr,  178;  Story  on  Bil'ls,  §  290;  Bank  of  Alexandria  v. 
Swan,  9  Pet.,  38;  Price  v.  Young,  11  McCord,  839;  King  v.  Crowell,  61 
Me.,  244. 

*Bns8ard  v.  Levering,  6  Wheat.  R.,  102;  6  Cond.  R.,  18;  4  Wend.,  566. 
'2  Caines  R.,  848;  Williams  v.  Matthews,  8  Cowen  R.,  252,  202;  How- 
"d  V.  Ives,  1  Hill  R,  263;  Farmers'  Bank  of  Bridgeport  v.  Vail,  21  N.  Y. 
^'  4a5;  Friend  v.  Wilkinson,  9  Grat.,  81. 

*  Haynes  v.  Birks,  3  Bos.  &  Pull.,  699;  Church  v.  Barlow,  9  Pick.,  547; 
'^^fflit  V.  Shawcrofis,  2  Bam.  &  Aid.,  501. 

'  Cuyier  V.  Stevens,  4  Wend.,  566.    But  if  one  of  the  indorsers  receive  a 
^^^  of  dishonor  on  the  fourth  day  of  July,  it  must  be  served  or  sent  f or- 
/iS?  ^^  ^6  ^*y  following,  or  it  will  be  too  late.  Farmer  v.  Rand,  16  Maine 
^*®^«P.),468. 
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lowing  a  general  holiday,  when  that  comes  on  the  next  day 

after  the  dishonor.* 

§  829.  Where  the  parties  reside  in  the  same  place,  notice 
to  the  di-awer  or  indorser  on  the  day  of  the  dishonor  and  after 
it,  or  in  the  course  of  the  next  succeeding  day,  is  reasonable,  is 
in  time ;"  if  such  notice  be  given  at  the  party's  place  of  busi- 
ness, it  must  be  served  during  business  hours.*  If  served  on 
the  party  at  his  dwelling-house  it  will  be  good  if  served  at  any 
time  before  the  hours  of  rest  ;*  but  the  notice  is  not  in  time 

unless  it  be  given  so  as  to  reach  the  party  residing  in  the 
616*  same  place,  on  the  day  ^succeeding  the  dishonor.     If  sent 

by  the  penny  post,  as  it  may  be  in  London,  it  must  be 
deposited  in  time  to  be  delivered  on  that  day.*  Lord  Ellen- 
borough  :  "  Where  the  parties  reside  in  London,  each  party 
should  have  a  day  to  give  notice.  I  have  before  said,  the 
holder  of  a  bill  of  exchange  is  not,  omissis  omnibus  aliis 
negotiis,  to  devote  himself  to  giving  notice  of  its  dishonor.  It 
is  enough  if  this  be  done  with  reasonable  expedition.  If  yoa 
limit  a  man  to  the  fractional  part  of  a  day,  it  will  come  to  a 
question  how  swiftly  the  notice  can  be  conveyed.  A  man  and 
horse  must  be  employed,  and  you  will  have  a  race  against  time. 
But  here  a  day  luis  been  lost.  The  plaintiff  himself  had  notice 
on  the  Monday,  and  does  not  give  notice  to  his  indorser  till 
Wednesday.  If  a  party  has  an  entire  day,  he  must  send  off 
his  letter  conveying  the  notice,  within  post  time  of  that  day. 
The  plaintiff  only  wrote  the  letter  to  the  defendant  on  Tuesday. 
It  might  as  well  have  continued  in  his  writing-desk  on  Tues- 
day night  as  be  in  the  post-office.  He  has  clearly  been  guilty 
of  laches  by  which  the  defendant  is  discharged."*    It  follows 

» Idem;  1  Hill,  2G3.     See  statute  of  1849. 

*  Grand  Bank  v.  Blancbard,  23  Pick.,  805.  Such  a  notice  is  in  time, 
though  it  be  the  custom  of  the  ba»ik  to  give  notice  on  the  day  of  dishonor. 
Smith  V.  Mullett,  2  Campbell,  208;  Scott  v.  Liflford,  9  East.  847;  Williams  v. 
Smitb,  2  Barn.  &  Aid.,  500. 

3  Adams  v.  Wright.  14  Wis.,  408;  Cayuga  Co.  Bank  v.  Hunt,  2  Hill,  635; 
Parker  v.  Gordon,  7  East,  385. 

*  Bayley  on  Bills,  176;  James  v.  Swinton,  2  Taunt.,  224. 

*  Doebree  v.  Eastwood,  8  Carr.  &  P.,  250;  Walters  et  al.  v.  Brown,  15 
Md.,  285. 

*  Smith  ▼.  Mullett,  supra;  Scott  v.  Lifford,  9  East,  847.  This  action  was 
brought  by  the  indorser  against  the  drawer.  The  plaintiff  had  placed  the 
bill  in  the  hands  of  Down  &  Co.,  his  bankers,  and  they,  on  the  fourth  of 
June,  when  it  became  due,  presented  it  for  payment,  and  it  was  dishonored. 
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tliat  the  pereon  who  puts  the  letter  into  the  penny  i>ost  on  the 
day  when  it  ought  to  be  received,  must  show  affirmatively  that 
it  was  deposited  in  time  to  be  received  on  that  day/ 

So,  where  the  liolder  sends  notice  to  the  indorser  residing 
in  the  same  place,  by  a  private  hand,  it  must  be  served  befoi'e 
the  expiration  of  the  day  succeeding  the  dishonor.*  And 
*it  is  not  at  all  material  in  what  manner  the  service  is  *617 
made,  if  the  notice  actually  reaches  the  party  in  due  time ;' 
that. is  to  say,  on  the  right  day  and  within  the  customary  hours 
of  business,  having  respect  to  the  usages  of  the  place.* 

§  830.  Where  the  parties  do  not  reside  in  the  same  place, 
the  notice  of  dishonor  must  be  put  into  the  post-office  early 
enough  to  go  by  the  mail  of  the  day  succeeding  the  last  day  of 
grace  ;*  unless  the  mail  of  that  day  is  closed  at  an  unreasonabl y 
early  hour,  or  before  early  and  convenient   business   houi*s.* 

Oq  tbe^r^A  they  returned  it  to  the  plaintiflf,  who  gave  notice  through  the 
P^^ypofitto  the  defendant  on  the  sixth.  Lord  Ellenborouqu:  "I 
Cannot  say  that  the  holder  on  the  return  of  the  bill  dishonored  is  bound, 
^"*t»ti oTOrtidtw  aiiis  negoHis,  to  post  ofiE  immediately  with  notice;  if  reason- 
able dDigence  is  used,  it  is  sufficient."  See  Tindall  v.  Brown,  1  Term,  167; 
%iieav.  Bryden,  11  John.  R.,  187. 

^Powlcrv.  Hendon,  1  Tyr.,  1002.  The  post-mark  is  not  conclusive 
C^idenoe  of  the  time  when  a  letter  is  mailed.  Stocken  v.  Collins,  7  Mee.  & 
v.,  515;  S.  C,  9  C.  &  P.,  653;  38  Eng.  Com.  Law  Rep.,  273.  The  holder 
is  not  answerable  for  the  delay  of  the  penny  post. 

*  Bancroft  v.  Hall,  Holt,  C.  N.  P.,  470;  Jameson  v.  Swinton,  2  Taunt., 
^;  S.  C,  2  Campb.,  873.  When  the  notice  is  sent  by  mail  to  a  private 
agent,  he  must  serve  it  immediately;  8c wall  v.  Russell,  3  Wend.,  276. 

■  Bank  of  Columbia  v.  Lawrence,  1  Peters,  578;  see  also  Timmes  v.  De- 
lisle,  7  Blackf.,  447;  Remington  v.  Harrington,  7  Ham.  (Ohio),  506;  Jones 
v.  Lewis,  8  Watts  &  Serg.,  14. 

* 9  Wheat.,  587;  2  Burr.,  669;  Cayuga  Co.  Bank  v.  Hunt.  2  Hill  R, 
635.  A  notice  left  at  the  office  of  an  attorney  on  the  evening  of  the  day  is 
sufficient  to  charge  him.  Stanley  v.  Bank  of  Mobile,  23  Ala.,  052;  so  a 
nolicc  left  at  the  room  of  a  member  of  the  Legislature  during  the  session  is 
good.  Gray  ham  v.  Sangstone,  1  Md.,  59.  When 'left  at  the  indorscr's 
place  of  business,  in  his  absence,  the  notice  should  be  handed  to  the  clerk. 
Rives  ?.  Parmley.  18  Ala.,  256. 

*  Lenox  V.  Roberts,  2  Wheat.,  873;  Bank  of  Alexandria  v.  Swann,  9 
Peters,  83;  2  Hill  R.,  451;  Mead  v.  Engs,  5  Co  wen,  303;  U.  S.  v.  Barker,  12 
Wheat.,  559. 

*  Lawson  and  Covo^e  v.  The  Farmers'  Bank  of  Salem,  1  Ohio  State,  N. 
B.,  206.  Decided  in  1853.  The  rule  as  laid  down  in  this  case  is,  that  in 
order  to  charge  the  indorser  living  in  another  place  or  state,  the  notice 
^^  be  deposited  in  the  post-office  in  time  to  be  sent  by  the  mail  of  tbe  day 
succeeding  the  day  of  the  dishonor,  providing  the  mail  of  that  day  be  not 
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Thus,  where  the  mail  left  before  sunrise,*  or  at  three,'  four,* 
five,*  six*  or  seven*  o'clock,  a.m.,  it  was  held  that  the  notice  need 
not  be  seut  by  such  mail.  But  where  the  mail  closed  at  ten 
minutes  past  nine,^  or  at  ten,*  or  half-past  ten,®  it  was  held  that 
the  notice  should  have  been  forwarded  by  that  mail.  The 
618*  law  does  not  require  the  holder  to  *give  the  earliest 
•  possible  notice  of  the  dishonor,  it  requires  of  him  only  an 
ordinary  and  reasonable  diligence.  If  the  notice  be  sent  by 
the  usual  route,  it  will  be  sufficient,  though  it  might  havg  ar- 
rived sooner  if  sent  by  another.**  If  there  be  two  mails  leaving 
on  the  same  day,  the  first  closing  before  the  common  hours  of 
business,  it  is  sufficient  to  transmit  the  notice  bj'  the  second." 
Indeed,  the  holder  is  not  bound  to  send  oflE  the  notice  by  a 
mail  that  closes  before  the  usual  hours  of  business  begin,  even 
if  there  be  no  second  mail  leaving  on  that  day." 

•  §  831.  The  question  in  such  case  is,  whether  the  holder 
has  used  oi'dinary  and  reasonable  diligence  ?  And  it  is  very 
evident  that  the  usages  of  the  place  are  to  be  considered  in  de- 
termining what  is  ordinary  and  reasonable  diligence.    Where 


closed  ftt  nn  unreasonably  early  hour,  or  before  early  and  convenient  busi- 
ness hours.  Fullertoa  et  al.  V.  The  Bank  of  U.  8.,  1  Peters,  COo,  618; 
Eagle  Bankv.  Chapin,  3  Pick.,  180,  183;  Talbot  v.  Clark,  8  Pick.,  51;  Car- 
ter V.  Bailey,  9  N.  Hanip.,  5o9;  Farmers'  Bank  of  Maryland  v.  Duvall,  7 
Gill  &  John.,  79;  Freeman's  Bank  v.  Perkins,  18  Maine  R,  292;  Mead  v. 
Engs,  5  Co  wen  R.,  303;  Sewall  v.  Russell.  ^  Wend.,  276;  Brown  v.  Fer- 
guson, 4  Leigh,  37;  Dodge  v.  BMuk  of  Kentucky,  2  Marshall,  610;  Hick- 
man v.  Ryan,  5  Littell.  24;  Hartfonl  Bank  v.  Stcdman,  3  Conn.,  489; 
Brenger  v.  Wightman,  7  Watts  &  Serg.,  264;  Tounsley  v.  Springer,  1  Lou. 
R,  223;  Bank  of  Natchez  v.  King.  2  Rob.,  243,*  Brown  v.  Turner,  1  Ala. 
R,  752;  Lockwood  v.  Crawford,  18  Conn.,  368;  Chick  v.  Pillsbuiy,  22  Me., 
458;  Downs  v.  Planters'  Bank.  1  8.  &  M.,  261. 

1  Deminds  v.  Kirkman,  1  S.  &  M.,  644. 

«  Mitchell  v.  Cros.s.  2  R.  L,  437. 

«  Wample  v.  Dangerfield,  2  S.  &  M.,  446. 

*  West  v.  Brown,  6  Ohio  St.,  542. 

'Chick  v.  Pillsbury,  24  Me.,  458;  Davie  v.  Hanley,  7Eng.  (Ark.), 
645. 

*  Commercial  Bk.  v.  King,  8  Rob.  (La.),  243;   see  Stephenson  v.  Dick* 
son,  24  Pa.  St.,  148. 

■»  Lawson  v.  Farmers'  Bk.,  1  Ohio  St.,  206 
^  Haskell  v.  Boardman,  8  Allen,  38. 
»U.  8,  v.  Barker,  4  Wash.,  C.  C,  464;  12  Wheat,  559. 
»»  Bank  of  Utica  v.  Smith.  18  John.  R,  281. 
"  Howard  v.  Ives,  1  Hill  R.  263. 

^*  Chick  V.  Pillsbury,  aupra;  and  Deminda  v.  Kirkman*  wprck 
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a  notice  is  sent  to  a  bank,  and  the  mail  bringing  it  arrires  in 
the  evening  at  five  o'clock,  it  is  no  want  of  diligence  in  the 
officers  of  the  bank  if  the  notice  be  not  received  until 
the  *next  morning ;  because  the  business  of  the  day  is  *619 
bvsjeneral  custom  closed  at  an  earlier  hour.*  On 'the 
same  principle  the  time  at  which  the  business  of  the  day  be- 
gins, among  commercial  men,  is  to  be  considered  in  deciding 
at  how  early  an  hour  the  notice  must  be  mailed. 

§  832.  The  holder  is  not  bound,  in  any  case,  to  send  oflE 
the  notice  on  the  day  of  the  dislionor ;'  nor  is  either  of  the  in- 
dorsees bound  to  transmit  the  notice  to  his  indorser  on  the 
day  he  receives  it.  Each  party  has  a  day  for  giving  notice  ;* 
that  is  to  say,  he  has  the  whole  of  the  day  on  which  the  note 
or  bill  is  dishonored,  or  the  whole  of  the  day  on  which  he 
receives  notice  thereof,  to  prepare  his  notice  for  the  parties 
liable  to  him.  Abboti',  Ch.  J.:  "It  is  of  the  greatest  impor- 
tance to  commerce  that  some  plain  and  precise  rule  should  be 
laid  down,  to  guide  persons  in  all  cases,  as  to  the  time  witiiin 
Tvhich  notice  of  the  dishonor  of  bills  must  be  given.  That 
time  I  have  always  understood  to  be  the  departure  of  the  post 
on  the  day  following  that  in  which  the  party  receives  intelli- 
gence of  tlie  dishonor.  If,  instead  of  that  rule,  we  are  to  say 
that  the  party  must  give  notice  by  the  next  practicable  post, 
we  should  raise,  in  many  eases,  difficult  questions  of  fact,  and 
should,  according  to  the  ditferent  local  situation  of  parties,  give 
them  more  or  less  facility  in  complying  with  the  rule.  But  no 
dispute  can  arise  from  adopting  the  rule  I  have  stated.* 

Taken  with  the  qualitications  already  stated,  this  is  un- 
questionably the  general  rule  in  this  country  as  well  as  in 
England;  though  it  was  formerly  considered  necessary  that 
the  notice  should  be  transmitted  by  the  next  convenient  or 


'  Mead  v.  Engs,  5  Cowen,  803. 

'  Bank  of  Alexandria  v.  Swan,  9  Peters,  83;  Howard  v.  Ives,  1  HiU  R.. 

;  Hartford  Bank  v.  Stedman,  8  Conn.  R.,  484;  Farmere*  Bank  of  Mary- 
land v.  Dijvall,  7  Gil.  &  John./79;  Whitwell  v.  Johnson,  17  Moss.,  449; 
Carter  v.  Burley,  9  N.  Hamp.,  659;  Dodge  v.  Bank  of  Kentucky,  2  Maish, 
610. 

*Bray  V.  Hadwen,  6  Maule,  68;  Simpson  v.  Tumey,  5  Humph.,  419; 
Shelbume  Falls  Nat.  Bank  v.  Townsley,  107  Mass.,  444;  Seatpn  v.  Scoville, 
18Kans.,48o. 

«2B.&Ald.,  496. 
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practicable  post,  leaving  after  its  receipt.*  All  things 
620*  considered,  *the  rule,  as  now  settled,  is  but  alight  modi- 
fication of  that  which  prevailed  at  an  earlier  day.  The 
material  change  is  found  in  the  new  modes  and  facilities  of 
communicating  intelligence,  and  in  the  freqiient  aiTival  and 
departure  of  mails.  When  the  mail  seldom  left  any  place 
oftener  than  once  a  day,  the  rule  that  notice  must  l>e  sent  by 
the  next  post  after  intelligence  of  dishonor  of  the  bill  was  re- 
ceived, did  not  practically  require  any  greater  degree  of  dili- 
gence than  must  be  observed  under  the  rule  now  established.' 
But  when  at  length  business  had  so  much  increased,  and 
communications  by  mail  had  l>ecome  so  much  more  frequent, 
it  became  necessary  to  ]aj  it  down  as  a  rule  that  the  party 
621*  receiving  notice  *is  not  bound  to  send  it  forward  on  the 
same  day.'  A  careful  examination  of  the  decisions, 
with  reference  to  the  order  of  time  in  which  thev  were  made, 
shows  this  to  have  been  the  process  by  which  the  rule  was 
liberalized  and  made"  to  accommodate  itself  to  other  business 
afifaire  of  life.* 

622*        §  833,    *The  result  of  the  authorities  then,  is,  that  the 
holder  of  a  bill  or  note  is  bound  to  dispatch  the  notice  of 

'  In  Darl)ishire  v.  Parker,  -which  was  an  action  on  an  inland  bill,  0  East, 
3,  10,  Mr.  Justice  Lawuenge  states  the  rule  iii  these  words:  **  The  general 
rule,  as  collected  from  Tindal  v.  Brown,  1  Term  R,  1G7,  and  other  cases, 
seems  to  be  with  respect  to  persons  living  in  the  same  town  that  the  notice 
shall  be  fjivcii  by  the  next  day:  and,  with  roffard  to  such  as  live  at  different 
places,  that  it  shall  be  sent  by  the  next  post.  But  if  at  any  particular 
place  the  post  should  go  out  so  early  after  the  receipt  of  the  intelligence  as 
that  it  would  be  inconvenient  to  require  a  strict  adherence  to  the  general 
rule,  then,  with  respect  to  a  place  so  circumstanced,  it  would  not  be  reason- 
able to  require  the  notice  to  be  sent  till  the  second  post/* 

*  The  rule  was  at  no  time  so  strict  as  to  retjuire  the  notice  to  be  sent  for- 
ward at  all  events  by  the  very  next  mail  after  its  receipt.  Mead  v.  Engs.  5 
Cow.,  80o;  though  it  was  stated  in  terras  that  seemed  to  imply  as  much. 
The  opinions  delivered  in  Darbi shire  v.  Parker  (1805),  recognizmg  the  rule 
as  previously  held,  point  out  very  clearly  the  necessity  of  modifying  it,  so 
as  to  make  it  accommodate  itself  to  the  business  affairs  of  life. 

^  Scott  V.  Lifford,  9  East,  347;  Bray  and  others  v.  Had  wen,  5  Maule  & 
Sel..  68;  Hooker  v.  Franklin,  2  Bosw.,  600. 

*  Scott  V.  Lifford  (1808),  holdmg  that  where  the  indorsee  of  a  bill  of 
exchange  lodged  it  with  his  bankers,  who  presented  it  for  payment  on  the 
fourthf  when  it  was  dishonored,  and  on  the  fifth  returned  to  the  indorser 
who  gave  notice  on  the  sixth  to  the  drawer,  it  was  held  seasonable.  Bray 
V.  Hawden,  5  M.  &  8.,  68  (1816);  Williams  v.  Smith,  2  B.  &  A.,  497  (1819); 
Hawks  V,  Salter,  4  Bing.,  715  (1828);  GeiU v.  Jeremy,  1  M.  &  M.,  61. 
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dishonor  by  mail  on  the  day  after  default  is  made  in  payment 
of  it,  unless  the  mail  closes  at  an  unreasonably  early  hour; 
tliat  an  indorser  is  bound  to  use  the  same  diligence  in  sending 
it  forv.'ai\l  on  the  day  after  he  receives  it ;  and  that  neither  of 
them  is  obliged  by  law  to  send  it  forward  on  the  very  day  the 
bill  is  dishonored,  or  the  notice  received.  If  proper  notice  be 
given  it  is  immaterial  that  the  indoi*ser  does  not  receive  it  as 
fioon  as  he  would  if  sent  by  the  notary  who  protested  the 
same.* 

Wlien  it  happens,  as  it  does  sometimes,  that  no  mail  leaves 
on  the  day  after  notice  is  received,  or  the  paper  is  dishonored, 
it  is  sufficient  to  put  the  letter  in  the  post-office  in  time  to  go 
by  the  next  mail ;  for  it  is  immaterial  whether  in  the  mean- 
time the  notice  lies  in  a  public  or  private  office.'  For  the 
purpose  of  giving  notice,  a  bank  or  banker,  with  whom  a  bill 
or  note  is  deposited  for  collection,  is  to  be  considered  as  a  dis- 
tinct holder,  and  has  a  day  to  give  notice  to  his  customer ; 
while  the  customer  has  another  day  in  which  to  give  notice  to 
the  antecedent  parties.*  The  rule  is  the  same,  though  the 
paper  bo  transmitted  through  several  banks,  indorsed  from 
one  to  the  other  for  collection  ;*  each  of  them  *is  to  bo  *623 
regarded  as  a  party  to  the  paper  for  all  the  purposes  of 
receiving  and  giving  notice  to  charge  the  prior  parties,  just 
the  same  as  if  the  property  in  the  bill  or  note  had  been  trans- 
ferred for  value.  And  it  has  been  held  in  England  that  where 
a  bill  of  exchange  is  indorsed  from  one  to  another  branch  of 
the  same  bank,  each  of  the  branch  banks  is  to  be  considered  a 
distinct  holder,  and  is  entitled  to  the  usual  notice  of  dialionor.* 

^ —         -  '  _   _  ■    - ^j 

*  Shelburne  Falls  Nat.  Bk.  v.  Townsley,  107  Mass.,  444. 

*  Geill  V.  Jeremy,  supra;  Chick  v.  Pillsbury,  24 Mc.,  458. 

•Bray  v.  Ilcdwcn,  supra;  Robson  v.  Bennett,  2  Tamit..  t]88;  Langdale 
V.  Trimmer,  15  East,  291;  Howard  v.  Ives,  1  Hill  R,  263;  Wynen  v.  Schap- 
pert,  6  Daly,  558;  The  Farmers*  Bank  of  Bridgeport  v.  Vail,  21  N.  Y. 
Kep.,  485,  487. 

*Mead  v.  Engs,  supra;  Bank  of  United  States  v.  Davis,  2  ITill  R.,  451; 
Haynes  v.  Birks,  8  Bos.  &  P.,  599;  Kobson  v.  Bennett,  supra  ;  Colt  v.  No- 
ble, 5  Mass.  R.,  167;  as  to  effect  of  laches  in  one  of  the  parties,  sec  ante, 
475;  pof(!,  628. 

*  Clode  V.  Bayley,  12  Mccs.  &  Welsb.,  51.  A  bill  of  exchange  was  in- 
dorsed to  a  branch  of  the  National  Provincial  Bank  of  England,  at  Port 
Madoc,  who  sent  it  to  the  Pwllheli  branch  of  the  same  bank,  who  indorsed 
it  to  tbc  liead  establishment  in  London :  Held,  that  each  of  tlic  branch  estab- 
lisliments  were  to  be  considered  as  independent  indorsers,  and  each  entitled 
to  the  usual  notice  of  dishonor. 
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§  834.  The  holder  should  give  notice  of  dishonor  to  all 
the  parties  to  whom  he  intends  to  look  for  payment,'  but  it  is 
enough  for  him  to  send  or  give  due  notice  to  his  indorsers  for 
the  purpose  of  charging  the  party  indorsing  the  bill  over  to 
him  ;*  and  it  is  the  business  of  each  indorser  to  take  care  that 
the  party  responsible  to  him  is  duly  notified.*  Whether  there 
be  few  or  many  indorsere,  the  duty  of  each  is  the  same :  if  the 
notice  be  transmitted  from  one  indoi'ser  to  another  in  the  in- 
verse order  of  their  indorsements,  and  one  of  them  se^ids  it 
forwai'd  on  the  day  he  receives  it,  and  a  prior  indoreer  lets  it 
lie  over  one  day  too  late,  the  latter  cannot  excuse  his  neglect 
by  showing  that  the  liolder  or  one  of  the  subsequent  indoi'sers 
had  used  greater  diligence  than  was  required  of  him,  so  that 
altogether  there  had  been  no  more  time  consumed-  in  giving 
the  notice  than  the  law  would  have  allowed  if  each  party  had 
mailed  tlie  notice  on  the  next  day.  The  over  diligence  of'  one 
will  not  supply  the  want  of  diligence  in  another.* 

624*        §  835.     *  Where  a  bill  of   excliange  passed  through 
the  hands  of  five  pereons,  all  of  whom  resided  in  London 


»  Doebree  v.  Eastwood,  8  Carr.  &  P.,  250;  9  Peters,  33;  Todd  v.  Edwards, 
7  Bush,  89. 

«  Lenox  v.  Roberts,  2  Wheat.,  877. 

'Morgan  v.  Woodworth,  3  John.  Cas.,  89;  Bank  of  Uticav.  Smith,  18 
John.  R,  230;  2  Hm  R.  451. 

The  holder  has  the  right  to  give  notice  to  such  of  the  indorsers  as  he 
chooses  to  look  to  for  payment,  it  being  incumbent  upon  each  indorser  to 
notify  those  responsible  to  him.  Spencer  v.  Ballou,  18  N.  Y.  Rep.,  827; 
Baker  t.  MoiTis,  25  Barb.,  138;  Struthers  v.  Blake,  80  Penn.  State,  139; 
Pate  V.  State  Bank  of  Indiana,  3  Ind.,  176.  , 

*  Manchester  Bank  v.  Fellows,  8  Foster  (N.  H.),  302;  Turner  v.  Leach, 
4  Barn.  &  Aid.,  451;  Brown  v.  Ferguson,  4  Leigh,  37,  50;  Simpson  v. 
Turney,  5  Humphreys,  469;  Smith  v.  Roach,  7  B.  Mon.,  17;  Whitman  v. 
Farmers*  Bank,  8  Port.  (Ala.),  257;  Stix  v.  Mathews,  63  Mo.,  371;  Mitchell 
V.  Cross,  2  R  I.,  439;  Carter  v.  Burley,  9  N.  H.,  558;  Rowc  v.  Tipper,  20 
Eng.  Law  and  Eq.  R,  220.  Green,  on  the  12th  of  July,  1851.  drew  his  bill 
of  exchange  on  Knight  &  Co.,  payable  to  his  own  order  ^our  mouths  after 
date,  for  value  received.  Grecu  indorsed  the  bill  to  the  defendant,  and  the 
defendant  then  indorsed  it  to  Ablcy,  and  Abley  then  indorsed  it  to  the 
plaintiff.  And  on  the  question  of  notice,  the  proof  was  that  the  bill  was 
dishonored  for  non-payment  on  Saturday,  the  15th  of  November;  that  on 
Monday,  the  17th,  the  plaintiff  gave  due  notice  of  dishonor  to  Abley;  that 
Abley  gave  no  notice  to  the  defendant,  but  that  the  plaintiff  on  the  18th 
gave  notice  to  the  defendant;  and  it  was  field  that  the  notice  was  too  late. 
The  plaintiff,  when  he  relies  upon  his  own  notice,  must  show  that  it  was 
given  in  the  usual  time.  Harrison  v.  Ruscoe,  15  Mee.  <&  W.,  231. 
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or  the  neigLborhood,  and  the  bill  being  dishonored  when 
it  fell  dne,  the  holder  gave  notice  on  the  same  day  to  the 
fifth  iudorser,  and  he  on  the  next  day  to  the  fourth,  and  he  on 
the  next  day  to  the  third,  and  he  on  the  next  day  to  the  second, 
and  he  on  the  same  day  to  the  first,  the  court  were  of  opinion 
that  due  diligence  had  been  used  ;^  indeed,  the  first  and  lust  of 
the  notices  were  given  a  day  sooner  than  was  requisite.  There 
being,  as  in  this  case,  a  succession  of  notices  between  the 
holder  and  the  drawer  of  the  bill,  want  of  diligence  in  either 
of  the  pai*ties  breaks  the  chain  of  notice  and  discharges  the 
prior  parties ;  for  no  recoveiy  can  be  had  thereon  against  an 
indorser  or  drawer  who  has  not  been  duly  notified.' 

§  830.  In  respect  to  foreign  bills,  the  safest  course  is  to 
send  the  notice  of  dishonor  to  a  drawer  or  indorser  abroad  by 
the  next  regular  mail,  if  there  be  an  established  coiinnuni- 
cation  by  mail  ;*  and  if  not,  it  should  be  sent  by  ihe  earliest 
ordinary  conveyance.  And  as  the  object  of  the  law  is  to  com- 
mnnicate  the  earliest  intelligence  of  the  dishonor,  the  holder 
need  not  send  the  notice  by  the  very  next  sailing  vessel 
that  leaves  *the  port,  if  there  be  a  steamer  to  leave  shortly  *625 
after,  which  carries  the  mail  and  is  certain  to  arrive  the 
soonest.*  Thus,  where  a  bill  drawn  in  Petersburg,  Va.,  on  a 
honse  in  London,  was  protested  for  non-acceptance  on  the  5th 
of  April,  1843,  and  the  next  Cunard  steamer  left  Liverpool  for 
the  United  States  on  the  19th  of  that  month,  and  there  were 
sailing  packets  leaving  London  or  Liverpool  on  the  7th,  10th 
and  ITtli  of  April,  but  the  notice  of  dishonor  was  sent  by  the 
steamer  to  the  indorser  in  Virginia,  and  the  question  was, 
whether  upon  the  facts  the  notice  of  dishonor  was  duly  for- 
warded so  as  to  charge  the  drawer.  The  court  held,  Samuels, 
J. :  "  The  law  requires  notice  of  dishonor  of  commercial  paper 

'Where  a  party  docs  not  know  the  address  of  tlie  drawer  of  t\  bill,  and 
writes  inimediatcly  to  another  party  to  the  bill  to  ascertain  it  and  gives  the 
notice  as  soon  as  he  receives  the  information,  this  is  evidence  of  due  dili- 
gence. Dixon  y.  Johnson,  29  Eng.  Law  and  Kq.  R.,  C04,  decided  in  1855. 

»  Hilton  V.  Shepherd,  6  East,  14:  1  Hill,  203. 

» Smith  V.  MuUett.  2  Campb.,  208;  9  East,  847;  Turner  v.  Leach,  4 
Bam.  &  Aid.,  451;  Rowe  y.  Tipper,  supra.  As  to  service  by  mail,  see 
an/«,  475. 

"Leftly  y.  Mills,  4  Term  R,  174;  Coleman  v.  Sa^jcr,  2  Stra..  829. 

*  Muilman  y.  D'Eguino,  2  Hen.  Black.,* 565;  Williams  v.  Smith,  2  Bam. 
&  Aid.,  496. 
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to  be  transmitted  to  the  parties  thereto  for  the  purpose  of 
enabling  them  to  do  what  is  needful  to  protect  their  interests  ; 
tc  this  end  it  may  be  important  to  have  early  notice,  and  the 
law  requires  it  to  be  given.  In  the  case  before  us,  the  notice 
was  sent  in  a  mode  which  would  bring  it  to  the  hands  of  the 
plaintiff  in  error  at  the  earliest  practicable  day  :  yet  it  is  al- 
leged that  it  should  have  been  sent  by  another  mode,  which, 
although  it  might  have  commenced  the  transmission  at  an 
earlier  day,  yet  would  not  !.ave  delivered  it  so  soon  as  the 
mode  adopted.  If  we  could  yield  to  the  argument  of  the 
plaintiff's  counsel,  we  should  sacrifice  the  object  of  the  law. 
The  notice  was  transmitted  in  the  mail  by  an  ocean  steamer 
belonging  to  the  Cunard  line,  which  line  carried  the  mail  from 
Great  Britain  to  the  United  States.  It  was  sent  by  the  first 
steamer  which  started  after  the  bill  was  dishonored.  This 
brings  the  case  within  the  stringent  rule  requiring  that  the 
notice  be  sent  by  the  first  mail.  It  appears,  however,  that 
there  are  regular  lines  of  sailing  packets  from  London  (the 
place  of  the  drawee's  residence)  to  the  United  States ;  that 
these  packets  carried  letter-bags  made  up  at  the  London  post- 
ofiice,  and  that  the  times  for  their  sailing  from  Great  Britain 
occurred  between  the  day  of  the  dishonor  of  this  bill  and  the 
day  of  the  steamer's  leaving.  It  further  appears  that  altliongh 
a  sailing  packet  should  leave  on  the  regular  day  for  her  depart- 
ure, the  steamer  would  probably  ai'rive  first  in  the  United 
States.  It  further  appeai-s  that  the  line  of  mail  steamers  is 
used  by  a  very  large  majority  of  business  men  for  the  trans- 
mission of  lettere  from  Great  Britain  to  the  United  States. 
There  csm  be  no  question  that  of  the  two  modes  of  transmis- 
sion, the  proper  one  was  adopted.  This  one  has  in  its  favor  the 
facts  that  it  carries  the  mail,  that  it  is  the  oitiinary  mode  of 
transmission,  and  that  it  may  be  expected  to  deliver  a  letter  at 
an  earlier  day  than  the  other ;  that  other  having  in  its  favor 
the  facts  that  it  starts  at  an  eai'lier  day,  and  carries  a  letter-bog. 
There  is  nothing  to  counterbalance  the  fact  that  the  other  line 
will  deliver  the  letter  at  the  earliest  day.'"  If  the  party  delay 
sending  the  notice  until  after  a  regular  mail  ship  to  the  place 
where  the  notice  is  to  be  sent  has  departed,  it  will  he  too  late 
to  send  it  by  the  next  ship  leaving  for  that  ])ort,  unless  cir- 
cumstances are  shown  which  will  excuse  the  delay.*     Where 

»  Stainback  v.  The  Bank  of  Va.,  11  Grat.,  260. 
>  Lennox  v.  Leverett,  10  Mass.,  1. 
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^6  communication  is  irregular,  or  by  different  routes  according 
to  the  season,  that  route  or  conveyance  should  be  adopted  which 
offers  the  most  reasonable  opportunity  for  certain  and  expediti- 
ous service.*  Where  there  is  no  dispute  about  the  facts,  or 
^liere  the  facts  are  all  ascertained,  what  is  reasonable 
di%enee  in  giving  *notice  is,  as  wo  have  said,  a  question  ♦626 
of  law  ;■  this  results  from  the  necessity  of  having  some 
^ed  legal  standard,  by  which  men  may  not  only  know  the 
l^w,  but  be  protected  by  it. 

§  837.    By  wJiom  the  notice  should  he  given. — We  begin 

V  sajing  that  notice  from  a  mere  stranger  is  not  sufficient  to 

charge  the  drawer  or  indorser ;  for  the  object  of  the  notice  is 

to  convert  a  conditional  into  an  absolute  contract  or  liabili- 

^}  and  the  law  will  not  permit  the  impertinent  intermeddling 

^f  a  tliird  person  to  have  that  effect.'    But  the  objection  that 

tie  pai'ty  giving  the  notice  is  a  stranger  must  appear  from  the 

proof,  it  will  not  be  inferred  from  the  fact  that  the  notice 

does  not  state  the  relation  of  the  party  sending  it.* 

The  notice  required  by  law  is  something  more  than  mere 
knowledge  of  the  dishonor,  communicated  to  the  drawer  or  in- 
dorser ;  it  is  an  act  to  be  performed  by  the  holder  or  his  agent, 
or  by  some  person  who  is  a  party  to  tlie  bill  or  note,  or  who 
would,  on  the  same  being  returned  to  him,  and  after  paying  it, 
be  entitled  to  call  for  payment  or  reimbursement.*    It  is  not 

1  Story  CD  Bills,  g  286. 

•  Bank  of  Utica  v.  Bender,  21  Wend.,  643;  Bryden  v.  Bryden,  11  John. 
R,  187;  Davis  v.  Herrick,  6  Ohio,  66;  1  Petere,  878;  Dodge  v.  Bank  of 
Kentucky,  2Marah.  616;  7  Serg.  &  Rawle,  823;  Whitwell  v.  Johnson,  17 
Mass.,  453;  ante,  476,  477. 

» Chanoine  v.  Fowler,  8  Wend.,  173;  Bachellor  v.  Priest,  12  Pick.,  406; 
Tindal  v.  Brown,  1  Term  R.,  167. 
'  Gillespie  v.  Kewell,  14  Cal,  408. 

*  Bayley  on  Bills,  ch.  7,  §  2:  Cowperthwaite  v.  Sheffield,  1  Sand.  R.,  416; 

8.  C. ,  3  X.  Y. ,  243.  The  court  adopts  in  this  case  the  rule  as  laid  down  by  Mr. 

JiBlice  8TORY,on  Bills,§  804.   '  *  We  have  said  that,  in  general,  the  notice  must 

come  from  the  holder  of  the  bill  or  his  agent,  and  not  from  a  mere  stranger. 

There  is,  however,  a  qualification  introduced  into  the  rule  by  the  modem 

iuithorities.    It  is  this,  that  the  notice  will  be  sufficient,  although  not  given 

^y  tbc  holder  or  his  agent,  if  it  comes  from  some  person  who  holds  the 

^Ul  when  it  is  dishonored,  or  who  is  a  party  to  the  bill,  or  who  would  on 

^  same  being  returned  to  him,  and  after  paying  it,  be  entitled  to  require 

reimbursement  thereof;  for.  under  such  circumstances,  the  notice  will,  in 

^sral,  inure  to  the  benefit  of  all  the  other  parties  to  the  bill,  whether  they 

^  antecedent  or  subsequent  parties  thereon  to  the  party  who  gives  the  no- 
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necessary  that  the  note  of  dishonor  be  given  by  a  notary.  It  is 
sufficient  when  it  comes  from  the  holder,  to  charge  all  the  par- 
ties ;*  because  he  has  the  right  to  look  to  them  all  for  pay- 
ment, provided  he  gives  to  the  drawer  and  indoreers  seajsonable 
notice  of  his  intention  to  do  so.  And  a  notice  from  the  holder 
to  all  the  parties  inures  to  the  benejBt  of  each  party  who  stands 
behind  him  on  the  paper:  thus,  if  the  holder  gives  due  notice 
to  the  first  and  second  indorser  of  a  promissory  note,    the 

second  is  entitled  to  recover  therein  against  the  first 
627*  indorser  *on  showing  that  such  notice  of  dishonor  was 

duly  given.*  So,  if  the  holder  gives  notice  to  his  im- 
mediate indorser,  and  he  to  his  indoreer,  and  the  notice  is  in 
this  manner  earned  back  to  the  drawer  of  a  bill,  the  holder  is 
entitled  to  bring  an  action  thereon  against  eitlicr  of  the  parties 
that  have  been  duly  notified.'  He  is  entitled  to  the  benefit  of 
the  notice  given  in  due  time  by  any  party  who  would  be  liable 
to  him,  had  he  given  the  notice  himself.*  But  if  either  of  the 
parties  fails  to  give  due  notice  to  his  indorser,  the  holder  can- 
not have  recouree  to  the  prior  parties  who  have  not  been 
seasonably  notified  of  the  dishonor.* 

§  838.     It  follows  from  what  has  been  said  that  the  notice 

tioe."  Brailsford  v.  Williams,  15  Md.,  150;  a  notice  from  the  acceptor  to 
the  drawer  charges  hitu. 

1  Cromer  v.  Piatt,  87  Mich.,  13^. 

'  Stafford  v.  Yates,  18  John.  H.,  327.  The  same  rule  applies  in  all 
cases  where  the  holder  has  given  notice;  either  indorser  may  recover  on 
showing  such  notice  to  have  been  duly  given. 

^  Jameson  v.  fcjwinton,  2  Campb.,  873  (1809).  This  action  was  brought 
by  the  second  indorsee  against  the  drawer,  the  plaintiff  having  given  notice 
to  his  indorser,  and  he  to  tiie  defendant.  Lawrence,  J.  "  I  am  of  opinion 
that  the  drawer  or  indorser  is  liable  to  all  subsequent  indorsees,  if  he  had 
due  notice  of  the  dishonor  of  the  bill  from  any  person  who  is  a  party  to  it. 
Such  a  notice  must  serve  all  the  purposes  for  which  the  giving  of  notice  is 
required.  The  drawer  or  indorser  is  authoritatively  informed  that  the  bill 
is  dishonored ,  he  is  enabled  to  take  it  up  if  he  pleases,  and  he  may  imme- 
diately proceed  against  the  acceptor  or  prior  indorsers.  2  Taunt.,  244;  Hil- 
ton v.  Sbepherd,  6  East,  14;  Swayze  v.  Britton,  17  Kans.,  625. 

Though  notice  given  by  the  holder  inures  to  the  benefit  of  the  prior 
parties,  that  diligence  which  will  be  sufficient  in  him  to  charge  the  previous 
indorsbrs,  will  not  avail  a  prior  indorser  who  has  knowledge  that  enables 
him  to  give  actual  notice.    Beale  v.  Paiish,  20  N.  Y.  Rep.,  405. 

*  Chapman  v.  Keene,  3  Ad.  &  El.,  193;  Wilson  v.  Swabey,  1  Stark.,  84; 
Renshaw  v.  Triplett,  23  Mo..  218;  Swayze  v.  Britton,  17  Kans.,  627;  Marr 
V.  Johnson,  9  Yerg.,  1;  Stanton  v.  Blossom,  14  Mass.,  116;  BacheUor  v. 
Priest,  12  Pick.,  406;  Stafford  v.  Yates,  18  Johns.,  827. 

*  Smith  V.  Mullett,  2  Campb.,  208. 
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Beed  not  necessarily  come  from  a  party  who  has  the  title  to  or 
right  of  property  in  the  bill  or  note,  for  if  that  were  so,  each 
indorser  would  be  compelled  to  take  up  the  paper  before  he 
could  give  notice ;  atid  this  would  be  wholly  impracticable  if 
tlie  indorsers  resided,  as  they  frequently  do,  at  places  distant 
from  each  other/  But  the  holder  is  not  bound  to  give  notice 
to  any  one  but  his  immediate  indorser ;  and  hence  the  rule 
^liichwas  formerly  asserted,  namely,  that  the  notice  must  come 
from  the  holder,  is  no  longer  recognized  as  good  law.  "  If  it 
^^^re,  the  holder  might  secure  his  own  right  against  his 
immediate  *indorser  by  regular  notice ;  but  the  latter,  *628 
and  every  other  party  to  the  bill,  would  be  deprived  of 
all  remedy  against  anterior  indorsers  and  drawer,  unless  each 
of  these  parties  should,  in  succession,  take  up  the  bill  im- 
mediately  on  receiving  notice  of  dishonor,  a  supposition  which 
cannot  be  reasonably  made.'" 

§  839.  It  has  been  held  in  a  recent  case  that  the  indorsees 
of  bills  of  exchange  who  have  transferred  them  to  a  bank  as 
collateral  security,  have  abundant  interest  in  the  bills  to  au- 
thorize them  to  give  notice  of  the  protest.'  So  also  one  who 
accepts  or  pay  a  bill  supra  protest.*  And  it  is  well  settled  that 
a  party  to  whom  a  note  or  bill  is  indorsed  for  collection,  that 
is,  simply  for  the  purpose  of  creating  an  agency  to  collect,  may 
give  the  notice  with  the  Game  eflfect  as  if  the  indoi-sement  had 
been  for  value.*    And  authority  to  collect  a  bill  is  authority  to 


*  The  3arlier  cases  frequently  take  it  for  granted,  that  the  notice  sliould 
come  from  the  holder  himself ;  and  that  consequently  the  second  indorser, 
being  notified  of  the  dishonor  of  a  note,  ouglit  to  take  it  up  immediately 
Witlgive  notice  to  his  indorser.  Morgan  v.  Wood  worth,  8  John.  Cos.,  89, 
<Jeci(lediii  1802.  In  Stewart  v.  Kennett,  2  Campb.,  177,  Lord  Ellenbou- 
ouon  intimated  the  opinion  that  the  notice  must  come  from  the  person  who 
can  give  the  drawer  or  indorser  his  immediate  remedy  upon  the  bill.  (1809.) 
The  case  of  Tindal  v.  Brown,  1  Term  R,  167,  favors  the  same  opinion, 
flee,  also,  ex  parte  Barclay,  7  Ves.,  597. 

'  Chapman  v.  Eeane,  8  Ad.  &  Ellis,  198,  overruling  Tindal  v.  Brown,  in 
the  particular  referred  to.  The  sentence  quoted  is  from  the  opinion  deliv- 
ered by  Lord  Denman;  decision  made  in  1835. 

>  Cowpertbwaite  v.  Sheffield,  1  Sand.  li.,  447;  S.  C,  8  Comst.  R,  248; 
Peacock  v.  Purcell,  14  C.  B.,  N.  S.,  728. 

*  Konig  v.  Bayard,  1  Pet.,  262;  Martin  v.  IngersoU,  8  Pick.,  1. 
<  Howard  v.  Ives.  1  Hill  R,  268;  Bank  of  the  United  States  v.  Davis,  2 
Hill  R,  451;  this  is  so,  even  where  the  paper  is  not  in  form  indorsed  to  the 
bank;  21  N.  Y.  Kep.,  485;  Worden  v.  Nourse,  86  Vt.,  757. 

17ft 


629  Pbooeedinqs  on  Non-payment,  NoncK. 

give  notice/  and  a  bank  or  other  agent  for  collection  should  as 
a  matter  of  duty  give  such  notice.'  And  the  rule  holds  good 
where  there  is  a  succession  of  indorsements  for  the  same  pur- 
pose ;  notice  given  from  one  to  the  other,  as  in  the  case  of  or- 
dinary indorsers,  is  held  to  have  been  given  according  to  estab- 
lished commercial  usage/ 

§  840.  Possession  of  a  bill  or  note  by  a  notary  is  evidence 
gf  a  right  to  protest  it ;  and  when  a  notice  signed  by  a  notary 
public  is  duly  given,  it  is  presumed  to  be  done  by  the  author- 
ity of  the  holder  ;*  and  the  notice  will  be  sufficient  if  his  name 
be  affixed  to  it  by  a  clerk  autho^'ized  by  him  to  serve  notices.* 
It  is,  however,  no  part  of  the  notary^s  official  duty  to  give  such 
notices.* 

§  841.  An  indorser  who  been  discharged  by  the  laches  of 
the  holder  or  subsequent  parties,  cannot  afterwards  take  up  the 
note  or  bill  and  give  notice  so  as  to  charge  prior  parties ;  be- 
cause all  of  them  are  discharged  by  the  same  want  of  diligence.' 
It  would,  therefore,  seom  that  the  liability  of  the  party  to  the 

instrument  must  be  fixed  or  the  notice  given  will  be  un- 
629*  availing.'     *And  it  has  been  held  that  a  notice  given  by 

the  first  indorser  to  the  drawer  of  a  bill  is  not  available 
as  between  the  second  indorser  and  the  drawer,  where  the  first 
indoi'ser  has  not  been  chai'ged  with  notice ;  on  the  ground  that 
he  W£i8  not  obliged  to  take  up  the  bill.'     On  the  other  hand,  it 

»  Worden  v.  Nourae.  36  Vt.,"757. 

» Bank  of  State  of  Mo.  v.  Vaughn,  36  Mo..  90. 

*Mead  v.  Engs,  5  Cowen  R..  503;  Freeman's  Bank  v.  Perkins^  6 
Sbepley,  293;  Warren  v.  Oilman,  5  id.,  360;  Crawford  v.  Branch  Bank,  7 
Ala..  203;  Eagle  Bank  v.  Hathaway,  5  Metcalf,  212;  "Wynen  v.  Schappert, 
6  Daly,  558;  Howard  v.  Ives,  1  Hill,  N.  Y.,  268;  Colt  v.  Noble,  5Ma8s.» 
107;  Crocker  v.  Getchell,  23  Me.,  392;  Butler  v.  Duval,  4  Yerg.,  265. 

*  Warren  v.  Gilman,  17  Maine  R  (5  8hep.),  860;  Bank  of  Utica  v.  Smith, 
18  John.  R.,230. 

*  Cowpcrthwaite  v.  Sheffield,  1  Sand.  R.,  416;  Swayze  v.  Britton,  17 
Kan8.,  625;  Crawford  v.  Branch  Bk.,  7  Ala.,  205;  Safford  v.  Wyckoff,  1  Hill, 
11;  Fulton  V.  Mc-Cracken,  18  Md.,  258;  Renick  v.  Bobbins,  28  Mo.,  339. 

*  Barker  v.  McKay,  2  How..  CO;  Harris  v.  Robinson,  4  id.,  836. 
'  Turner  v.  Leach,  4  Barn.  &  Aid.,  451. 

*  Bayley  on  Bills,  254,  256; 'Harrison  v.  Ruscoc.  15  M.  &  W..  231. 

*  Ex  parte  Barclay,  7  Ves.,  597.  It  is  questiona!)lc  whether  this  be  not 
overruled  by  subsequent  authorities;  the  party  himself  being  duly  notified, 
is  not  injured  by  the  laches  that  might  have  been  a  good  defense  in  an  actiou 
brought  by  the  second  against  the  first  indorser. 
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18  laid  down  in  broad  terms  "  as  universally  true,  that  a  party 
i'ntitled  as  holder  to  sue  upon  a  bill,  may  avail  himself  of  the 
notice  given  in  due  time  by  any  other  party  to  it,  against  any 
other  person  upon  the  bill,  who  would  be  liable  to  him,  if  he, 
the  holder,  had  himself  given  bini  due  notice  of  the  dishonor.'" 
It  is,  says  Lord  Denman,  universally  considered  that  the  party 
entitled  as  holder  to  suo  upon  the  bill  may  avail  himself  of 
notice  given  in  due  time  by  any  party  to  it.' 

A  notice  given  by  a  party  in  possession  of  the  bill,  as 
banker,  attorney  or  agent,  is  sufficient,  though  given  in  his  own 
name ;'  and  a  notice  to  bind  a  corporation  as  indoreer  is  properly 
served  on  its  general  agent,  who  had  indorsed  the  note  in  its 
name.*  So  where  a  liquidating  partner  indorses  a  note  on  ac- 
count of  the  late  firm,  service  of  a  notice  upon  an  agent  em- 
ployed by  him  in  liquidating  the  affairs  of  the  firm  is  good.* 
A  notice  of  dishonor,  sent  by  mail  to  an  indorser,  not  signed 
by  any  one,  is  not  suflScieut  ;*  but  the  name  may  be  printed  in- 
stead of  being  written.' 

§  842.     Where  the  holder  is  not  satisfied  with  the  respon- 
sibility of  his  immediate  indorser,  his  only  safe  course  is  to 
give  notice  to  all  the  parties ;  and  as  he  is  only  bound  to  give 
notice  to  the  party  indorsing  the  bill  or  note  to  him,  it  is  pru- 
<lent  in  each  party  who  receives  notice,  to  give  prompt  notice 
to  those  who  stand  behind  him  on  the  paper ;  for  the  holder 
may  have  omitted  to  notify  them,  and  it  may  be  inconvenient 
to  prove  that  due  notice  has  been  given  by  him.*     Of  coui*se, 
the  notice  should  be  served  or  mailed  by  a  person  who  will  be 
a  competent  witness  to  prove  the  fact.     Where  the  owner  is 
dead,  notice  should  be  given  by  his  personal  representauves, 
and  if  there  be  no  representative  at  the  time  of  the  maturity 
of  the  note,  the  indorser  will  not  be  discharged  provided  no- 

'  Story  on  BiUs,  §  304.  Notice  from  acceptor  to  drawer  is  sufladent. 
Brailsford  v.  Williams,  15  Md..  loO. 

»  Chapman  v.  Keane,  3  Ad.  &  Ellis,  193;  ante.,  476,  477. 

•Idem;  Woodtho?-pe  v.  Lawca,  8  Mecs.  &  \V.,  109;  6  Shepley,  292: 
Worden  v.  Nonrse,  36  Vt.,  757. 

•  Bank  of  Auburn  v.  Putnam,  3  Keyes,  347;  S.  C,  1  Abb.  Dec,  80. 
»  Fassin  v.  Hubbard,  65  N.  Y.,  465. 

•  Walker  v.  State  Bank,  8  Missouri,  704;  Walmsley  v.  Acton,  44  Barb., 
312;  Chanoine  v.  Fowler,  3  Wend.,  173;  Klockenbaum  v.  Pierson,  16  Cal., 
875. 

'  Bank  of  Cooperstown  v.  Woods,  23  N.  Y.,  545;  8.  C,  id.,  561. 

•  Bay  ley  on  Bills,  ch.  7,  §  2;  ante,  623. 
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tice  be  given  within  a  reasonable  time  after  an  appointment 
is  made.* 

630*  §  843.  ^To  wJunn  should  notice  he  given  t — ^In  order 
to  charge  them,  we  have  seen  that  it  is  necessary  to  give 
notice  of  non-payment  to  the  drawer  and  indorsers  of  notes  and 
bills,'  In  respect  to  the  drawer,  there  is  a  class  of  cases,  to  be 
presently  considered,  in  which  ho  is  not  entitled  to  notice,  on 
the  ground  that  he  had  no  effects  in  the  hands  of  the  drawee 
and  no  right  to  expect  that  his  draft  would  be  honored.'  But 
in  general,  the  indorser  has  nothing  to  do  with  the  accounts 
between  the  drawer  and  drawee,  and  is  therefore  entitled  to 
notice  of  dishonor,  without  regard  to  the  particular  relation  ex- 
isting between  them.* 

A  person  who  indorses  an  absolute  guaranty  of  payment  on 
the  back  of  a  negotiable  promissory  note,  is  not  entitled  to 
notice  of  dishonor.*  So  where  a  party  writes  his  name  on  the 
back  of  a  note,  but  with  the  understanding  and  agreement 
that  he  is  to  be  liable  as  surety  only,  he  is  not  entitled  to  notice 
of  non-payment.''  And  it  is  well  settled  that  one  who  transfers 
a  bill  without  indorsement*,  is  not,  by  the  law  merchant, 
entitled  to  notice,  as  where  a  draft  is  delivered  by  a 
debtor  to  his  creditor  on  account  of  the  indebtedness.'  A 
guaranty  of  payment  is  a  contract  quite  different  from 
that  which  is  implied  by  the  act  of  indoi*sing  a  negotiable 
note  or  bill :  it  is  an  unconditional  undertaking  that  the  note 
or  bill  shall  be  paid.'  And  where  a  person  transfers  a  note  of 
a  third  person  payable  to  bearer  without  indorsing  it,  to  his 
creditor,  the  same  not  being  received  in  payment  and  discharge 
of  his  debt,  all  that  he  can  reasonably  demand  is  that  the  parties 
liable  thereon  be  duly  charged.* 

1  White  V.  Stoddard,  11  Gray,  38;  1  Parsona  N.  &  B.,  444,  569. 

•  Couch  V.  Sherrill,  17  Kans.,  623. 

'  1  Denio  R.,  367;  3  Ala.,  868;  21  Pick.,  827. 

*  Barton  v.  Baker,  1  Serg.  «ic  Rawle,  334;  7  Mass.,  463. 

*  Hough  V.  Gr{i3%  19  Wend.,  202;  see  also  Dean  v.  Hall,  17  Wend.  R, 
214,  and  cases  there  cited. 

« Iser  V.  Cohen,  57  Tenn.,  421. 

^  Van  Wart  v.  Smith,  1  Wend.,  319;  Van  Wart  v.  WooUey,  3B.  &  C.» 
445. 

•30  John.  R,  865;  6  Wend.,  807;  Brown  v.  Curtiss,  2  Comst., 
226. 

•  Jones  V.  Savage,  6  Wend.,  658;  6  John.  R,  68;  Dayton  v.  Trull,  23 
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§  844.  Until  tlie  appointment  of  an  assignee  in  bank- 
niptcy  the  bankrupt  himself,  as  trustee  of  his  estate  for  his 
creditors,  is  the  proper  person  to  be  notified  of  the  dishonor  of 
notes  or  bills  on  which  he  is  indorser,  and  is  competent  to 
vaive  demand  and  notice.*  "When  a  note  is  made  payable  to 
the  order  of  two  or  more  persons  who  are  not  partners,  and 
indorsed  by  them,  the  notice  of  d  shonor  must  be  given  to 
^h ;  and  if  one  of  them  die  before  the  note  falls  due, 
the  holder  must  be  careful  to  *charge  the  estate  of  the  *631 
deceased  indorser,  or  else  he  wiil  not  be  entitled  to  re- 
aver thereon  against  the  other.'  In  the  case  of  a  partnership 
fce  interest  is  not  only  joint,  but  each  member  is  a  general 
agent  of  the  concern ;  and  hence  notice  to  one  is  notice  to  all/ 
And  it  matters  not  that  there  has  been  a  dissolution.*  So  the 
same  rale  holds,  although  the  dissolution  be  the  result  of  war, 
and  one  of  the  partners  be  within  the  hostile  territory.*  It 
has  been  held,  however,  that  where  one  of  the  partners  resides 
at  a  distance  and  another  at  the  place  of  protest,  the  notice 
must  be  given  to  the  latter/ 

§  845.  If  an  indorser  be  dead,  at  the  maturity  of  a  note, 
and  there  be  executors  or  administrators  at  that  time  known  to 
the  holder,  notice  must  be  given  to  them ;  for  they  represent 
the  testator  or  intestate,  and  are  as  fully  entitled  to  notice  as  he 

wonld  be,  if  alive.'    But  where  the  death  of  the  indorser  is 

-       1 

^end.,.  345.  The  guarantor  stands  in  the  light  of  a  surety,  and  may  be 
discharged  by  the  negligence  of  the  holder.  Reynolds  v.  Douglass,  12 
Peters,  497. 

'  Ex  parte  Treas.  Nat.  Bk.,  16  Bank.  Reg.,  897. 

'  Willis  V.  Green,  5  Hill  R.,  282;  Sbephard  v.  Hawley,  1  Conn.  R.,  867; 
Bank  of  U.  S.  v.  Bieme,  1  Grat.,  234;  Hubbard  v.  Matthews,  64  N.  Y.,  48; 
%d  V.  Orton,  16  Wis.,  495;  People's  Bank  v.  Keech,  26  Md.,  521;  Wood  v. 
Wood,  IHar.,  429. 

Xotice  of  non-payment  to  one  of  several  joint  drawers  who  are  not  part- 
ners, is  not  notice  to  the  others.  Miser  v,  Trovinger,  7  Ohio,  N.  S., 
281.  • 

*Idem;  and  Bank  of  Chenango  v.  Root,  4  Cowen  R.,  126;  4  S.  &  M., 
749;  People's  Bk.  v.  Keech,  26  Md.,  521;  Gowan  v.  Jackson,  20  Johns., 
176;  Story  on  Bills,  §  299,  805. 

*  Fourth  Nat.  Bk.  v.  Henschuh.  62  Mo.,  207;  Brown  v.  Turner,  15  Ala. 
N.  8.,882;  Coster  v.  Thomason,  19  id.,  717;  Slocum  v.  Lizardi,  21  La! 
Ann.,  855;  Hubbard  v.  Matthews,  64  N.  T.,  50. 

*  Hubbard  v.  Matthews,  54  N.  T.,  50. 

*  Hume  V.  Watt,  5  Kans.,  84;  post,  632. 

1 0riental  Bank  v.  Blake,  22  Pick.,  206;  Goodnow  v.  Warren,  122  Mass., 
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* 

not  known,  as  wliei'e  he  dies  at  sea  and  the  news  of  his  death 
does  not  reach  the  holder  until  some  time  after  the  note  has 
fallen  due,  it  is  sufficient  to  leave  the  notice  for  him  at  his 
residence  or  dwelling-house.*  So  when  the  holder  knows  the 
indoi-ser  to  be  dead,  but  does  not  know  that  he  left  a  w^ll,  or 
whether  any  administrators  have  yet  been  appointed  or  not, 
the  notice  may  be  served  by  leaving  it  at  his  late  residence  for 
his  executors  or  administrators ;'  so  where  no  personal  repre- 
sentatives of  a  deceased  indorser  had  been  appointed  notice 
left  at  his  residence  with  his  son-in-law  was  held  sufficient  ;* 
but  notice  sent  to  one  who  is  not  at  the  time  an  administrator, 
although  subsequently  appointed  such,  is  not  sufficient,*  In 
cases  where  the  service  may  be  made  by  mail,  it  is  sufficient 
to  address  the  notice  to  the  executor  or  administrator  of  the 
deceased  by  name,  or  to  the  indorser,  if  ho  is  not  known  to  be 
deceased/ 

§  846.  Where  a  note  or  bill  is  indorsed  by  a  firm,  and  one 
of  the  members  of  it  dies  before  it  falls  due.  it  is  sufficient  to 
give  notice  of  dishonor  to  the  surviving  partner;  for  the 
survivor  represents  the  firm,  and  is  legally  answerable  as  such 
for  its  debts."  And  though  the  partnership  has  been  dis- 
solved by  mutual  consent,  notice  to  one  of  the  members, 
632*  if  given  before  *the  fact  of  di^olution  has  been  made 

• 

83;  Boyds*  Adm'rs  v.  City  Sav*gs  Bk.,  15  Gralt.,  501;  and  notice  to  one  of 
several  personal  representatives  will  be  sufflcient.  Beals  v.  Peck,  12  Barb., 
245;  Lewis  v.  Blakcwell,  6  La.  Ann..  851). 

^  Merchants'  Bank  v.  Birch,  17  John.  R.,  2(5;  Stewart  v.  The  Execu- 
tors of  Eden,  3  Caines'  Rep. ,  121 ;  Linderman  v.  Guldin,  84  Penn.  State, 
64. 

*  Caynga  Co.  Bank  v.  Bennett,  5  Hill  R.,  236;  Goodnow  v.  Warren,  123 
Mass.,  82. 

8  Weaver  v.  Penn.,  27  La.  Ann..  129. 

*  Goodnow  V.  Warren,  122  Mass..  83. 

^  Barnes  v.  Reynolds,  4  How.  (Miss.),  114;  Dabney  v.  Stidger.  4  Smedea 
&  M.,  749;  Planters'  Bank  v.  White,  2  Humph.,  112.  Notice  addressed  to 
the  "  legal  representative  "  of  the  deceased  indorser,  to  the  place  of  his  last 
residence,  is  good.  Pillow  v.  Hardeman.  3  Humph.,  538;  the  holder  not 
knowing  the  name  of  the  representative;  see  also  Boyd's  Adm'rs  v.  City 
Savings  Bank,  15  Gratt.  (Va.),  501;  Smalley  v.  Wright,  40  N.  J.  L..  471; 
Maspero  v.  Pedisclaux,  22  La.  Ann.,  227. 

•Cooke  V.  Bank  of  Tennesee,  9  Humph.,  51;  Dabney  v.   Stidger,  4 
Smedes&M.,  749;  5  Hill  R.,   232;  Goelet  v.   McKinstry,  1  John.   Cas.. 
405;  2  id.,  374;  Grant  v.  Shurtel,  1  Wend.,  148;  Hubbard  v.  Matthews.  54 
N.  Y.,  50;  Slocum  v.  Lizardi,  21  La.  Ann.,  355. 
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public,  is  notice  to  all ;'  for  the  partnership  still  subsists 
for  the  puq30se  of  winding  np  the  business  and  closing  tlie 
concern,'  and  each  may  be  nndci'stood  to  act  as  the  agent  of 
tiie  rest  until  notice  of  the  dissolution  has  been  made  public* 
On  the  same  principle,  notice  to  a  general  agent,  or  to  an 
agent  who  has  authority  in  the  premises,  will  be  the  same  as 
notice  to  his  principal.*  But  notice  to  a  party's  attorney  would 
not  be  sufficient  unless  he  were  in  fact  the  party's  agent  for 
that  purpose.*  So  notice  to  the  princijial  is  not  sufficient, 
where  the  agent  draws  the  bill  in  his  own  name  ;  the  principal 
is  not  a  party  to  the  instrument;"  but  if  the  bill  or  note  be 
signed  by  a  duly  authorized  agent  in  the  ])rincipal'8  name, 
notice  should  be  given  to  the  principal/  Merely  constituting  a 
party  a  "  financial  agent,"  does  not  of  itself  authorize  such 
agent  to  receive  notice.* 

§  847.  As  a  general  rule,  the  failure  to  give  the  drawer  or 
indorser  due  notice  of  non-payment,  discharges  him.'  The 
presumption  of  law  is,  that  he   is  injured  by   the  want    of 


*  Nott  V.  Downing,  6  Lewis,  684;  anU,  631;  Bamet  v.  Howell,  8  Phila. 
(Pa.),  sai. 

*  Murray  v.  Mum  ford,  6  Cowen,  441. 

'  Byles  on  Bills,  37-39.  A  dissolution  of  tlie  partnership  cannot  retroact 
upon  the  contract  of  indorsement ;  and.  under  that,  a  notice  to  one  of  the 
firm  is  notice  to  all.  Is  not  notice  to  one  of  tliem,  after  the  dissolution, 
good  notice  to  all,  notwithstanding  the  holder  knows  of  tlie  dij^solution? 
It  has  been  held  that  it  is.  Coster.  Robinson  &  Co.  v.  Thomason,  use,  &e., 
11^  Ala.,  new  series,  717.  "When  a  bill  indorsed  by  a  partnership  is  dishon- 
ored after  dissolution  of  the  firm,  notice  of  protest  to  any  one  of  the  late 
partners  is  sufficient  to  bind  all.     Decided  in  1851. 

Notice  of  dishonor  is  properly  served  by  mail,  addressed  to  the  name  of 
the  firm  indorsing  a  bill,  at  their  residence,  indicated  under  their  signature, 
though  the  firm  has  been  since  dissolvetl.  Troy  City  Bank  v.  Lauman,  19 
N.  Y.  Rep.,  477,  481. 

'  Brown  v.  Turner,  15  Ala.  (New  Senes)  R.,  832.    When  a  firm  having 
accepted  a  bill  dissolve  partnership  before  it  becomes  due,  it  is  enough  to 
demand  payment  of  one  of  them,  or  of  his  agent,  where  they  arc  both  ab 
sent.    Decided  in  1849. 

*Fa8sin  v.  Hubbard,  55  N.  Y.,  471.  Incorporated  companies  can  only 
act  through  their  agents,  and  where  they  are  entitled  to  notice,  it  is  well 
served  upon  their  known  and  recognized  agents. 

'  Louisiana  State  Bank  v.  EUery,  16  Mart.,  87. 

*  Grosvenor  v.  Stone,  8  Pick.,  79. 
'  Clay  V.  Oakley,  17  Mart.,  137. 

8  New  York,  &c.  Co.  v.  Selma  Sav'gs  Bk.,  61  Ala.,  806. 
» Couch  V.  Sherrill,  17Kan8.,  635. 
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notice;*  tliiit  the  drawer  is  deprived  of  the  opportunity  which 
he  ought  to  have  had  to  withdraw  immediately  hiseffectsfrom 
the  hands  of  the  drawee ;'  and  that  the  indorser  is  prevented 
from  taking  prompt  measures  to  obtain  and  enforce  payment 
of  the  note  or  bill.*  And  this  presumption  is  so  strong  and  uni- 
form as  to  exclude  proof  tliat  the  drawer  has  not  been  injured, 
in  all  cases,  except  those  in  which  the  evidence  is  offered  to 
bring  the  case  within  one  of  the  recognized  exceptions  to  the 
general  rule.* 

§  848.  Waiver  of  de7nand  and  notice. — ^We  are,  in  the 
next  place,  to  consider  some  exceptions  to  the  general  rule, 
or  what  will  excuse  the  omission  to  give  due  notice  of  dis- 
honor. 
633*  *An  agreement  made  by  the  drawer  or  indorser,  be- 
fore dishonor,  waiving  notice  of  non-payment  or  waiving 
the  protest  of  a  bill  or  note,  will  render  him  liable  thereon 
just  the  same  as  if  due  notice  had  been  given.*  And  any 
conduct  on  the  part  of  the  drawer  or  indoreer  calculated  to, 
and  actually  inducing  the  holder  to  omit  serving  him  with  a 
regular  notice,  will  have  the  same  effect.  Thus,  where  it  was 
proved  that  a  few  days  before  the  bill  l)ecame  due  the  drawer 
called  at  the  counting-house  of  the  holder,  and  being  asked 
the  place  of  his  residence,  replied  that  he  had  no  regular  resi- 
dence, that  he  was  living  among  his  friends,  and  would  call 
and  see  if  the  bill  was  paid  by  the  acceptor ;  this  was  held  to 
dispense  with  notice,  and  throw  upon  the  drawer  the  duty  of 
inquiring  whether  the  bill  was  met  at  maturity.'  So,  where 
the  indoi-ser  of  a  note  called  upon  the  holder  just  before  it 
became  due,  and  informed  him  that  the  maker  had  absconded, 
and  said  that,  being;  indemnified  for  his  responsibility,  he 
would  give  a  new  note  for  the  amount,  which  was  assented  to, 
and  during  the  negotiation  between  them  the  note  fell  due ;  it 
was  held  that  the  pending  negotiation  superseded  the  necessity 


t 


Chitty  on  BOls,  485;  Wbitfleld  v.  Savage,  2  Bosw.  &  Pull.,  280. 


'  Commercial  Bank  v.  Hughes,  17  Wencf.,  04. 


» PhUlips  V.  Thompson,  2  John.  Ch.  R,  418. 

^  Dennis  v.  Morris,  8  £sp.  R.,  158.    See  Commercial  Bank  v.  Hnghee, 
9upra. 

*  Coddington  v.  Davis,  1  Comst.  R,  186;  Sigerson  v.  Mathews,  dOHow. 
U.  S.,  406;  Emery  V.  Hobson,  62  Me.,  578.    j  ^     ij^-  y;^     i^       l  ^  /^    .f 

•  Phipson  V.  Kneller,  4  Campb.,  285. 
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of  a  demand  of  payment  and  of  notice.*  So,  where  the  in- 
dorser  negotiates  for  time  a  few  days  before  the  note  falls  due, 
and  offers  to  give  his  own  note  for  the  amount,  and  promises 
unconditionally  that  thft  note  indorsed  by  him  shall  be  paid, 
telling  the  holder  to  give  himself  no  uneasiness  about  it,  the 
indorser  will  not  be  permitted  to  insist  upon  the  want  of  de- 
mand and  notice.' 

So  where  an  indorser,  learning  from  the  maker  that  he  could 
not  pay,  wrote  on  the  last  day  of  grace  to  the  holder,  stating 
the  maker's  inability  to  pay,  but  that  the  indorst^r  held  himself 
responsible, — it  was  held  that  he  was  liable  on  the  ground  of 
waiver,  although,  before  receiving  the  letter,  the  holder  had 
omitted  to  give  timely  notice  of  demand  and  non-payment.* 
So  a  promise  by  the  indorsers  and  payees  of  a  note,  executed 
for  the  mutual  benefit  of  themselves  and  the  maker,  that 
they  will  pay  the  note,  is  a  waiver  of  demand  and  notice 
of  non-payment  at  maturity  ;*  but  an  agreement  between  in- 
dorsers and  indoiisee  at  the  time  of  the  indorsement,  that  the 
maker  should  not  be  sued  until  he  had  time  to  pay,  or  until 
the  indoi'ser  should  notify  the  indorsee  to  sue,  does  not  waive 
the  necessity  of  demand  and  notice  to  fix  an  absolute  liability 
upon  the  indorser.' 

§  849.  Where  the  omission  to  give  notice  is  fairly  attrib- 
utable to  the  inference  of  the  indorser ;  as  where  he  writes  a 
letter  to  the  holders  just  before  the  note  falls  due,  advising 
them  that  it  will  not  be  met  at  maturity  by  the  makers,  and 
that  he  has  taken  security  from  the  first  indorser.  and  con- 
cludes by  requesting  indulgence;  he  is  not  allowed 
to  take  advantage  *of   the   omission.*     But  a  promise  *634 


'  Leffingwell  &  Pierpont  v.  White,  1  John.  Cas.,  99;  Lary  v.  Tounir,  8 
Eng.  (13Ark.),  401. 

*  Leonard  v.  Gary,  10  Wend.,  504;  Bruce  v.  Lytle,  13  Barb.  R,  103; 
Sheldon  v.  Chapman,  81  N.  Y.,  644;  to  same  effect,  Bryant  v.  Wilcox,  49 
Cal.,  47. 

Any  words  hy  the  indorser,  waiving  demand  and  notice  before  dishonor, 
vill  render  a  formal  demand  and  notice  necessary.  Russell  v.  Oonk- 
hite,  3*2  B;irb.,  282.  It  is  held  in  Louisiana  that  a  waiver  of  protest  is  not 
a  waiver  of  notice.    Bali  v.  Qreand^  14  La.  An.,  805. 

» Yeager  v.  Farwell.  18  Wall.,  6. 

♦First  Nat.  Bk.  of  Seaford  v.  Connoway,  4  Houst.  (Del.),  206. 

» Freeman  v.  O'Brien,  88  la.,  406. 

•  Spencer  v.  Harvey,  17  Wend.,  489;  Curtis  v.  Martin,  20  lU.,  657;  to 
tame  effect,  Hale  v.  Danforth,  46  Wis.,  554. 
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made  by  an  indorser  on  the  day  the  note  falls  due,  to  in- 
doi'sc  a  renewal  note,  wliicli  does  not  induce  the  holder  to 
onxit  j^'^'^^o  '^"^  ^^^^  notice,  does  not  preclude  the  indorser 
from  insisting  npon  the  want  of  demand  and  notice ;  as  where, 
the  maker  being  absent,  the  last  indoraer  called  at  the  bank  by 
which  the  note  was  held,  on  the  day  it  became  due,  and  observ- 
ing that  the  note  had  "  come  round,"  proposed  that  it  should 
be  renewed  for  a  part  of  the  amount  on  the  return  of  the 
maimer,  and  the  note  was  not  protested  in  consequence  of  a 
mistake  of  the  clerk  in  regard  to  the  day  when  it  fell  due.' 
But  a  waiver  of  protest  and  notice  by  an  indoi-ser  at  the  place 
of  payment  at  the  time  of  maturity  will  dispense  with  proof 
of  other  demand  ;*  and  so  any  conduct  on  the  part  of  an  indorser 
toward  the  holder  of  negotiable  paper,  which  is  calculated  to 
put  a  pei*son  of  reasonable  prudence  oflE  his  guard  and  induce 
him  to  omit  demand,  protest  or  notice,  will  dispense  with  the 
necessity  of  taking  such  step.*  In  a  word,  the  indorser  may 
waive  the  condition  of  his  liability  ;  but  it  must  be  done  un- 
derstand ingly,  or  his  acts  must  be  such  as  fairly  to  mislead  the 
holder  by  inducing  him  to  believe  that  such  waiver  is  intended. 

§  850.  A  waiver  of  notice  or  of  protest,  made  in  express 
terms  by  a  drawer  or  indorser,  is  to  be  read  like  any  other  in- 
strument ;  and  its  terms  are  to  be  construed  so  as  to  give 
effect  to  the  intention  of  the  parties,  as  expressed  in  the  lan- 
guage used.  A  stipulation  by  the  indorser  of  a  note  to  vraive 
notice  of  dishonor,  dispenses  with  the  necessity  of  giving  him 
notice,  but  does  not  dispense  with  the  demand  itself.  The 
two  acts  are  perfectly  distinct,  and  each  is  a  condition  preced- 
ent to  the  holder's  right  of  recovery,*  But  where  the  indorser 
of  a  note  requests  the  holdere  not  to  protest  it,  and  waives  the 
necessity  of  protest  thereof,  it  has  been  adjudged  thatthis  is 
a  waiver  of  both  demand  ami  notice ;  on  the  ground  that  the 
term  i^ote^t^  when  used  among  men  of  business,  includes  all 

'  Cayuga  Co.  Bank  v.  Dill,  5  Hill  R.,  403;  Prideaux  v.  Collier,  2  Stark. 
R.,  57.  The  discbarge  of  prior  indorsers  works  a  serious  prejudice  to  the 
last  indorser;  and  it  cannot  be  supposed  that  he  intended  to  waive  a  de- 
mand which  was  one  of  the  steps  necessary  to  charge  tliem. 

«  O'Leary  v.  Martin,  21  L;v.  Ann.,  389. 

3  Boyd  V.  Toledo  Bk.,  82  Ohio  St.,  520. 

*  Backus  V.  Shipherd,  11  Wend.,  629;. 6  Mass.  R.,  524;  Voorhees ▼. 
Allen,  29  la.,  49;  Buchanan  v.  Marehall,  22  Vt.,  561;  Lane  v.  Steward,  20 
Me.,  98. 
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tliose  acts  whieli  are  by  law  necessary  to  charge  an  indoreer.* 
AVliei-e  the  words  "presentation  and  protest  waived"  are  con- 
Unval  in  the  body  of  a  bill  of  exchange,  the  waiver  affects, 
and  forms  a  part  of  the  contract  of  the  indorser." 

§  851.  A  waiver  of  demand  or  notice,  made  by  the 
drawer  or  indorser,  is  not  a  new  contract — it  is  only  a  waiver 
of  one  of  the  conditions  precedent  to  his  liability,  and 
does  not  therefore  ^require  any  consideration  to  sup-  *035 
port  it;*  and  snch  waiver  may  be  made  as  well  after  dis- 
liuiior  as  before/  A  verbal  or  written  communication  to  the 
holder,  dispensing  with  the  necobsity  of  demand  or  notice,  will 
be  sufficient.*  And  it  has  been  held  competent  for  the  holder 
to  prove  by  parol  testimony  an  agreement  made  at  the  time 
the  note  was  signed  and  indorsed,  that  payment  was  not  to  be 
demanded  at  maturity,  by  way  of  showing  a  waiver  of  demand 

•8Df.iiio  R,  16;  1  Comst.  R..  186;  Union  Bank  v.  Hyde,  6  Wheat.. 
572;  Cai-pentcr  v.  Reynolds,  42  Misa.,  807;  Porter  v.  Kcmball,  53  Barb., 
407;  Fislier  v.  Price,  37  Ala.,  407;  Jaccard  v.  Anderson,  87  Mo.,  91;  Ilood 
V.  Hallenbcck,  7  Hun,  364. 

'  Brjaat  v.  Merchauts'  Bank,  8  Bush,  30;  Bryant  v.  Lord,  19 Minn.,  397; 
^wry  V.  Steele,  27  Ind.,  170. 

'Barclay  v.  Weaver,  18  Penn.  State  R.,  396,  decided  in  18.")2. 
*  Yeager  v.  Farwcll,  13  Wall.,  6;  Ridge  v.  Kimball,  124  Mass.,  200. 
'  Jones  V.  Fales,  4  Mass.  R. .  245.     It  is  competent  for  the  indorser  to 
*aive  the  condition  implied  by  law  for  his  beuetit;  and  wheix^  he  knows 
tbc  genera]  usage  of  the  banks,  in  making  demand  and  giving  notice  at  the 
place  where  the  note  is  made,  indoreed  and  payable,  he  is  presumed  to  have 
'i^aived  a  formal  demand  and  notice,  or  to  have  consented  to  be  bound  by 
^  ^sage.     Widgery  v.  Munro,  6  Mass.,  440;  0  id..  150. 

^dukwater  v.  Tibbetts,  5  Shep.  (17  Maine)  U.,  16.     The  defendant  in 

J*  case  indorsed  the  note  as  follows:  "Iloldcn  without  notice.    Joshua 

^tts."    And  tills  was  held  a  suflicicnt  waiver  of  notice,  and  the  plaint- 

^^  allowed  to  prove  by  parol  a  waiver  of  legal  demand  of  payment. 

rf    7.^*^oa  V.  Baker,  1  Scrg.  &  Rawle,  334.     The  fact  that  the  i)erson  in- 

P        '^^  a  promissory  note  knows  the  maker  to  be  insolvent,  does  not  dis- 

Wa^^  "^vith  the  necessity  of  giving  him  notice  of  non-payment;  it  is  not  a 

jg^-^  ^"^  of  notice.     But  if  the  indorser  takes  fiom  tlic  maker  a  general 

^'^Xiaent  of  his  estate  and  ciTccts,  notice  is  not  necessary. 

•.-.»      '^Xlnton  Bank  v.  Richardson,  5  Pi(!k.,  433.     Where  the  indorser  of  a 

jjj^^.  ^I^foraises  to  take  care  of  the  note  when  it  comes  due,  and  directs  the 

^v  .  ^^'^  of  the  bank  to  send  the  usual  notice  given  to  the  maker  to  him, 

^^^^*^  is  done  accordingly,  it  has  been  licld  that  this  is  a  waive:*  of  regular 

^^^^'^'id  and  notice.     So  held  in  Massachusetts,  where  the  ci^tom  substi- 

^Y^    **  a  notice  to  the  maker  to  call  and  pay  the  note  at  the  bank  in  place  of 

-r-^  ^*Hual  demand  of  payment.    6  Wheat.,  572;  1  Comst.  R.,  186;  20 How. 

"^'.44)6. 
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and  notice.*  An  agreement  made  by  the  payee  and  indorser 
with  the  maker  of  a  note,  to  pay  and  take  it  up,  amounts  to 
the  same  thing,  and  inures  to  the  benefit  of  his  indorsee.*  So 
a  request  made  after  maturity  to  delay  suit  on  a  note  has  been 
held  to  be  a  waiver  of  proper  demand  and  notice  and  no  con- 
sideration is  necessary  to  support  it.* 

§  852.  Where  the  indorser  writes  a  waiver  of  demand  and 
notice  over  his  signature  on  the  note,  his  contract  becomes  ab- 
solute ;  he  is  bound  to  pay  the  note,  as  unconditionally  as  if 
he  had  signed  it  as  maker.*  More  accurately  speaking, 
636^  it  puts  him  ^in  the  same  situation  as  if  the  demand  had 
been  made  and  notice  of  dishonor  given  in  due  time.* 

A  waiver  of  notice,  made  before  dishonor,  cannot  be  proved 
under  an  allegation  of  due  notice :  in  other  words,  the  com- 
plaint must  state  the  facts  constituting  the  cause  of  action  on 
which  the  plaintiff  seeks  to  recover.'  In  some  states  a  waiver 
of  demand  and  notice  must  be  in  writing.' 

*  Barclay  v.  Weaver,  supra.  *'The  duty  of  demaad  aud  notice  is  not 
a  part  of  the  contract,  but  is  merely  a  step  in  the  remedy  which  may  be 
waived  by  the  indorser." 

«  MarshaU  v.  Mitchell,  85  Maine  R.,  221;  84  id.,  227. 

An  agreement  made  between  the  holder  and  indor&er  of  a  note  before  it 
matures,  extending  the  time  of  payment,  is  a  waiver  of  demand  and  no- 
tice; Amoskeag  Bank  v.  Moore,  36  N.  H.,  589. 

»  Cheshire  v.  Taylor,  29  la.,  492. 

*  Woodman  v.  Thurston,  8  Cush.,  157. 

»  Day  V.  Ridgeway,  17  Penn.  State  R,  808. 

*  Burgh  V.  Legge,  5  Meos.  &  Wels.,  418.  This  case  decides  that  an 
agreement  made  by  an  indorser  of  a  note  with  the  holder,  before  dishonor 
and  notice,  dispensing  with  the  notice,  must  be  alleged  specially;  that  it 
cannot  he  proved  under  an  allegation  of  duo  notice.  The  facts  were  these: 
the  indorser  called  on  the  holder  on  the  day  one  of  the  bills  became  payable, 
and  on  the  day  before  the  other  became  due,  and  told  him  the  biU  in  qucs 
tion  would  not  be  paid,  and  that  it  was  not  worth  while  to  trouble  him  with 
a  two-penny  post  letter  to  give  him  notice,  as  it  was  not  worth  the  money, 
and  lie  would  bring  the  holder  some  money  on  Monday  following,  in  part 
payment  of  the  two  bills. 

Murray  v.  King,  5  Bam.  &  Aid.,  105,  was  an  action  on  a  bond  condi- 
tioned for  the  payment  of  a  bill  of  exchange,  in  case  it  should  not  be  paid 
by  the  acceptor  at  maturity;  and  it  was  held  that  in  an  action  on  the  bond, 
it  was  not  a  good  plea  that  the  bill  had  not  been  presented  for  payment,  and 
that  no  notice  of  non-payment  had  been  given  to  the  drawer. 

Bruce  v.  Lytle,  18  Barb.  R.,  163.  This  was  an  action  against  the  indorser 
of  a  promissory  note,  who  had  taken  an  assignment  from  the  makers  a  short 


'  Thomas  v.  Mayo,  67  Me.,  40. 
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§  853.  Wliere  tlie  want  of  notice  cannot  possibly  opor- 
ate  to  the  injury  of  the  drawer  or  iiidorser,  the  omission 
to  give  it  will  not  discharge  him  ;*  but  such  injury  is  pre- 
sumed until  it  is  made  to  appear  that  no  damage  could  have 
resulted.'  Nevertheless,  we  have  seen  that  the  holder  is  not 
at  liberty  to  show,  in  a  given  case,  tliat  in  poiij^t  of  tact  the 
drawer  or  indoreer  has  not  suffered  by  the  laches  of  the  holder.* 
To  allow  each  case  to  turn  upon  tlie  question  of  fact,  wlictlier 
or  not  the  indorser  liad  been  injured  by  the  want  of  notice, 
would  abolish  the  rule  and  change  the  very  nature  of  negotia- 
ble paper.  The  law,  therefore,  which  prescribes  the  rule, 
pronounces  also  upon  the  exceptions  to  *it,  and  spccities  *637 
the  classes  of  cases  in  vv'hich  notice  need  not  be  given. 

§  854.  If  the  indorser  has  taken  full  and  ample  security 
against  the  liability  incurred  by  him,  he  is  not  entitled  to  notice ; 
because  he  cannot  be  prejudiced  by  the  want  of  notice.*  But 
in  a  late  case  it  has  been -said  that  taking  security  at  the  time  of 
indorsement  is  not  of  itself  a  waiver  of  demand  and  notice,  but 
it  is  evidence  thereof.*  So,  where  he  has  taken  from  the  maker 
an  assignment  of  all  his  property,  real  and  personal,  he  is  not 
entitled  to  notice,  for  the  same  reason.*  But  taking  an  assign- 
ment of  all  the  maker's  property  for  rlie  benefit  of  his  creditors 
equally  is  not  a  waiver  of  demand  and  notice,  where  such  property 
is  insufficient  to  meet  all  the  makei*'s  liabilities.^  It  is  not  enough 
to  show  that  the  indorser  has  taken  security  from  the  maker, 
such  as  a  mortgage  or  a  partial  assignment,  to  indemnify  him 

time  before  the  note  fell  due;  but  the  decision  turned  on  the  express  prom- 
ise made  by  the  defendant  the  day  before  the  third  day  of  grace,  to  come 
up  and  pay  the  note.  The  ossi^cd  property  proving  insufficient,  the  cause 
was  decided  on  the  principle,  that  wbcrc  the  necessary  steps  to  lix  an  in- 
dorser ore  prevented  by  some  act  of  the  latter,  which  puts  the  holder  oft  his 
guard,  the  holder  is  excused.  See  the  authorities  there  cited,  and  see  Lum- 
bcrt  V.  Pahner,  29  la.,  104;  Hall  v.  Davis,  41  Go.,  614;  Pier  v.  Henrichoflfen, 
62  Mo.,  yU3. 

»  Commercial  Bank  v.  Hughes,  17  Wend.,  94;  Smith  v.  Miller,  52  N.  Y., 
545. 

*  Smith  V.  Miller,  62  N.  Y„  545. 

'  Dennis  v.  Morrice,  3  Esp.  R,  158. 

*  Corncy  v.  Docoetti,  1  Esp.  R.,  302;  Smith  v.  Lownsdale,  6  Oreg.,  78. 

*  Hays  V.  Werner,  45  Conn.,  240. 

*  Mechanics'  Bank  of  N.  Y.  v.  Griswold,  7  Wend.,  105;  Bond  v.  Fair- 
ham,  5  Mass.  R..  170;  Brown  v.  Moffey,  15  East,  222;  Barton  v.  Baker,  1 
6erg.  &  liawle,  334. 

*  Cleveland  Bank  v.  McGuire,  83  Ohio  St.,  295. 
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against  his  liability :'  it  must  appear  that  he  has  taken  an  ade- 
quate security,  or  an  assignment  of  the  whole  property  belong- 
ing to  the  parties  to  whom  lie  has  a  right  of  recourse.'  But 
where  the  indorser  has  money  in  his  hands,  the  profits  of  a 
business  in  which  he  is  a  partner  with  the  maker,  and  is  simply 
authorized,  but  not  under  obligation  to  apply  such  money  in 
payment  of  notes  at  their  maturity,  the  rule  that  demand  and 
notice  need  not  be  given  to  an  indorser  who  has  received  funds 
from  the  maker  to  pay  the  notes  does  not  apply.  The  most 
that  the  holder  in  such  case  can  demand  is  that  it  be  submitted 
to  the  jury,  to  say  from  the  facts  and  circumstances  whether 
the  indorser  became  the  principal  debtor  by  the  arrangement 
with  the  maker,  and  that  if  he  did  the  holder  is  entitled  to  re- 
cover.* The  object  of  notice  is  to  put  the  indorser  on  his 
guard  and  enable  him  to  secure  his  indemnity  from  the  maker 
or  prior  indorser  ;  and  where  that  has  been  fully  t.ccomplished, 
so  that  the  indorser  has  obtained  everything  which  notice  was 
intenried  to  enable  him  to  obtain,  he  is  liable  without  notice.* 
If,  as  fii'st  indorser  of  a  promissory  note,  he  has  taken  a  general 
assignment  of  all  the  property  of  the  makera^^for  the  express 
purpose  of  meetmg  his  responsibilities,  the  rule  requiring 
notice  does  not  apply;  because  the  reason  of  the  rule  has 
ceased  to  operate.*  So,  where  the  indoi"ser  has  agreed  with  tlie 
maker  to  pay  the  instrument  absolutely  as  his  own,  he  becomes 
the  principal  debtor,  and  a  failm*e  to  give  him  notice  will  not 
discharge  him.' 

§  855.     In    the  language    of    Chief    Justice    Nelson,' 

»  Marshall  v.  Mitchell,  84  Maine  R.,  227;  Holman  v.  Whiting,  19  Ala., 
708;  Bruce  v.  Lyllc,  18  Barb.  R,  1G3. 

'  8eacord  v.  Miller,  8  Keman  B.,  55;  decided  in  Court  of  Appeals  in 
1855. 

»  Ri\y  V.  Smith,  17  Wall.,  411. 

*  Kramer  v.  Sandford,  4  Watts  &  Serg.,  828;  Lewis  v.  Kramer,  8  Md., 
205. 

» 7  Wend..  165. 

Although  the  fact  that  the  indorser  of  commercial  paper  has  taken  secu- 
rity for  his  indorsement,  does  not  dispense  with  a  demand  upon  the  maker, 
still  his  declaration  to  the  holder,  on  the  day  of  dishonor,  that  tlic  maker 
cannot  pay,  and  has  made  an  assignment,  and  tncR'in  preferred  him  (the 
indorser),  and  made  him  sure  on  tlie  paper,  will  render  a  demand  and 
notice  of  non-payment  unnecessary.  Taylor  v.  French,  4  E.  D.  Smith,  4.'>8. 

•  Paige  V.  Gdbert.  60  Me.,  485 

'  Spencer  v.  Hai-vey,  17  Wend.,  489.     The  note  in  this  case  was  m:idc 
by  John  J.  Leonard  and  UusseU  Austin,  for  $1,700,  payable  to  the  oru  ;-  of 
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"the  mere  precaution, *by  an  indorser,  of  taking  security  *63S 
from  liis  principal,  lias  never  been  adjudged  to  operate 
as  a  dispensation  of  a  regular  demand  and  notice ;  it  is,  no 
doubt,  a  common  occurrence,  yet  such  effect  lias  never  been 
imputed  tb  it.     There  must  be  something  more,  sucli  as  the 
taking  into  his  possession  the  funds  or  property  of  the  prin- 
cipal, sufficient  for  the  purpose  of  meeting  the  payment  of  the 
^ote ;  or  he  must  have  an  assignment  of  all  the  property,  real 
*nd  personal,  of  the  makers,  for  that  purpose.     The  notice  is 
dispensed  with  yrhen  funds  ai'e  received,  upon  the  ground  that 
tile  object  for  which  it  is  required  to  be  given,  namely :  to  en- 
tfife  the  iiidarser  to  obtam  indemnity  from  hia  jprincipal^  has 
already  been  attained.     Partial  or  doubtful  security  falls  short 
^^  this,  and  leaves  the  reason  of  the  rule  requiring  notice  in 
^11  force."* 

§  856,    When  a  bill  is  accepted  for  the  accommodation  of 

^^  drawer,  it  is  obvious  that  the  latter  cannot  be  injured  by 

^e  Want  of  notice  of  non-payment,  or  that  he  cannot  suffer 

?*^  ^<igal  damage  in  consequence  of  not  receiving  notice.'     So, 

^^'•e  the  drawer  promises  to  furnish  the  accommodation  ac- 

ptor   with  funds  to  meet  the  bill  at  maturity,  and  fails  to  do 

'  ^^  is  not  entitled  to  notice  of  non-payment.*     On  the  same 

o  ^Un^j^  when  a  note  is  made  for  the  accommodation  of  an  in- 

Hui  *  "^^wtin,  one  year  after  date,  and  indorsed  by  the  payee  to  Charles  R. 
^^^  ^^'^t  and  by  him  to  Charles  Butler,  and  by  him  to  the  plaintiffs;  and  it 
njp  ^^own  that  the  makers  and  the  first  indorser  had  confessed  a  judg- 
^m  ^Harvey,  to  indemnify  him  against  the  payment  of  tbe  note,  on 
Iq^  ^^  execution  had  been  issued  and  levied  on  the  farm  of  the  first 
]]2|M  y^^^i  said  to  be  worth  some  $0,500;  but  it  appeared  that  a  bill  in  equity 
^y  «  ^^^^a  filed  by  a  third  person  claiming  an  interest  in  the  farm,  and,  also, 
^]^^  P^^  first  indorser  and  one  of  the  makers,  against  Harvey,  for  relief  from 
^^^    '^^vjgroent,  and  it  was  held  that  Harvey  was  discharged  for  want  of  no- 

^^f  dishonor. 

^.^      spencer  v.  Harvey,  w/pra,  and  Seacord  v.  Miller,  WLpra,    In  this  latter 

,_^        tt  was  shown  that  the  indorser  had  taken  from  the  maker  a  chattel 

.    .  ^agc,  conditioned  that  if  tbe  mortgagor  paid  the  note,  the  transfer  wos 

j^^  void;  bat  it  was  not  shown  that  the  security  was  sufficient  to  indem- 

V  him,  and  he  was  held  entitled  to  notice  of  dishonor. 

Bharp  v.  Bailey,  9  Bam.  &  Cres.,  44.    In  this  case,  it  was  held  that 

^^^  circumstance  of  the  drawer's  having  drawn  the  bill  payable  at  his  own 

^^,  was  evidence  of  its  being  an  accommodation  acceptance,  in  which 

<Si8e  notice  of  dishonor  was  unnecessary.  Evans  v.  Norris,  1  Ala.,  R,  n.  6, 

Sll;  Ross  V.  Bedell,  5  Duer,  462;  Hohnan  y.  Whiting,  19  Ala.,  703. 

'Harrison  v.  Trader,  39  Ark.,  85. 
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doreer,  who  is  ultimately  liolden  to  pay  it,  it  is  clear  that  he 
can  lose,  nothing  from  the  failure  to  receive  the  usual  notice 
of  dishonor/     Being  the  principal  debtor,  he  has  no  i*ecom'se 

to  any  other  party  to  the  instrument ;  and  hence  there 
639*  is  no  more  reason  for  given  him,  than  there  is  for  *giving 

the  maker  of  a  note  or  the  acceptor  of  a  bill,  notice  of 
non-payment.  But  the  accommodation  drawer  or  indorser  is 
entitled  to  strict  notice,  notwithstanding  the  contract  implied 
by  la\*r  on  the  part  of  the  person  for  whose  accommodation  the 
draft  was  drawn  or  the  indoreement  made,  to  indemnify  him 
against  his  liability.'  As  to  all  the  other  parties  to  the  instru- 
ment, his  rights  and  duties  are  tlie  same  as  in  the  case  of  busi- 
ness paper.'  Tiie  party  for  whose  accommodation  he  draws 
the  bill  or  indoi'ses  the  note  may  be  insolvent,  without  depriv- 
ing kirn  of  the  means  of  recovering  the  amount  due  thereon  : 
on  paying  the  bill  or  note  he  will  become  the  holder  of  it,  and 
have  his  recourse  to  the  prior  parties,  to  those  who  are  medi- 
ately as  well  as  to  those  who  are  ultimately  bound  to  pay. 
For  this  reason  he  is  entitled  to  notice,  just  the  same  as  if  he 
had  become  a  party  to  the  paper  in  the  usual  course  of  busi- 
ness.* 

^  French's  Executrisj  v.  The  Bank  of  Columbia,  2  Peters  Cond.  R.,  64; 
7  Wend.,  1G8;  Torrey  v.  Foss,  40  Maine,  74;  McVeigh  v.  Bank  of  Old  Do- 
minion, 20  Grat.,  T85. 

«  Shirly  V.  Fellows,  9  Porter,  300;  Holland  v.  Turner,  10  Conn.  R,  308; 
Merchants'  Bk.  v.  Easky,  44  Mo..  286. 

One  wbo  indorses  a  bill  as  surety  is  entitled  to  notice  of  its  dishonor,  al- 
though it  be  given  for  the  purpose  of  raising  funds  for  a  company  in  which 
he  (as  well  as  the  holder  of  it)  is  a  shareholder.  Maltass  v.  Siddle,  05  Eng. 
Com.  Law,  494. 

*  Church  V.  Barlow,  9  Pick.,  547;  Terry  v.  Parker,  6  Ad.  &  El.,  503, 
508;  Oxford  Bank  v.  Davis,  4  Cush.,  188. 

*  Cory  and  others  v.  Scott,  0  Bam.  &  Aid.,  619.  Wliere  a  bill  was 
drawn  for  the  accommodation  of  an  indorsee,  and  neither  such  indorsee  nor 
the  drawer  had  any  effects  in  the  hands  of  the  acceptor:  Eeld,  tbat  a  subse- 
quent indorsee,  in  order  to  entitle  him  to  recover  against  the  drawer,  is 
bound  10  give  notice  of  non-payment.  Norton  v.  Pickering,  8  Barn<  &  Cpe>., 
610;  Holland  v.  Turner,  supra;  Church  v.  Barlow,  supra,  and  Sliirley  v. 
Fellows,  9  Port.,  300;  Story  on  Bills,  §§  280,  875. 

In  De  Berdt  v.  Atkinson,  2  Hen.  Bla.,  236,  which  has  been  overruled,  it 
was  held  that  where  a  person  indorsed  a  note  knowing  the  maker  to  be  in- 
solvent, and  that  the  money  to  be  obtained  on  the  note  was  to  be  raised  on 
his  credit,  he  is  not  entitled  to  notice.  In  Brown  v.  Maffey,  15  East.  210. 
one  of  the  indorsers  of  a  bill  for  the  accommodation  of  the  last  indoi"ser. 
was  held  entitled  to  notice;  but  it  appeared  that  he  did  not  know  tbat 
the  drawer  had  no  effects  in  the  hands  of  the  drawee  at  the  time  he  indorsed 
the  paper. 
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§  857.  *There  is  another  well  established  exception  *640 
to  the  general  rule,  that  notice  of  the  dishonor  of  a  bill 
must  be  given  to  the  drawer,  namely,  where  he  has  no  funds 
or  effects  in  the  hands  of  the  drawee,  or  other  riglit  to  expect 
that  the  drawee  will  pay.*  But  to  this  exception  there  are 
some  important  modifications :  If  the  drawer  has  made  or  is 
making  a  consignment  to  the  drawee,  and  draws  before  the 
consignment  comes  to  hand  ;'  or  if  the  goods  are  in  transitUj 
but  the  bill  of  lading  is  omitted  to  be  sent  to  the  consignee,  or 
the  goods  are  lost ;'  or,  if  the  drawer  has  any  funds  or  property 
in  the  hands  of  the  drawee,  or  there  is  a  fluctuating  balance  be- 
tween them  in  the  coui*se  of  their  transactions  ;*  or  if  there  is 
a  running  account  between  the  drawer  and  the  drawee,  and  the 
latter  has  been  in  the  habit  of  accepting  the  bills  of  the  drawer 
without  regard  to  the  state  of  their  accounts  ;*  or  if  the  drawer 
has  a  reasonable  expectation  that  the  bill  will  be  paid,  he 
is  entitled  to  notice  of  dishonor/    In  all  such  cases  *the  *641 

— • I  -  .  —  . _ I      I        ■  ■  I  I   M  ^^1^  ^1  .  I  I 

In  the  Farmers'  Bank  v.  Yanmcter,  4  Rand.,  558,  it  was  held  that  one 
who  indorses  a  bill  for  the  accommodation  of  tlie  drawer  without  any  ex- 
pectation that  it  will  be  honored,  is  not  entitled  to  notice;  on  the  ground  that 
the  transaction  is  fraudulent  and  designed  to  create  a  false  credit.  Contra , 
Back  V.  Cotton,  2  Conn.,  12G;  Crossen  v.  Hutchinson,  9  Mass.,  205;  10  id., 
62;  Fumumv.  Fowlc,  12  id.,  89;  Granite  Bank  v.  Ayers,  10  Pick.,  392; 
Hightower  v.  Ivy,  2  Porter,  308;  Jackson  v.  Richards,  2  Caines*  Rep.,  343; 
Homes  V.  Bowes,  IG  East,  112;  Groton  v.  Dallheun,  6  Greenl.  R,  106; 
Btory  on  Bills,  §  346. 

>  Bickerdike  V.  Bollman,  1  Term  R,  405,  is  the  leading  case  on  this 
point;  Merchants'  Bk.  v.  Easley,  44  Mo.,  286;  Mehlberg  v.  Fisher,  24  Wis., 
207; 'Harness  v.  Davies  Co.  Sa'gs  Assoc,  40  Mo.,  357;  Schuchardt  v.  Hall, 
86  Md.,  590. 

•Per  Lord  Ellbnborough,  C.  J.,  in  Legge  v.  Thorpe,  12  East,  175; 
Dickens  v.  Seal,  10  Pet.,  572;  Ovear  V.  McDonald,  9  Gill,  850. 

»  Rucker  V.  Hiller,  16  East,  43;  3  Campb.,  217. 

*  Brown  v.  Maffey,  15  East,  210,  221. 
•12  East,  175. 

•  Claridgc  v.  Dnlton,  4  Maule  &  Sel.,  226.  The  drawer  in  this  case  had 
no  funds  in  the  hands  of  the  drawee,  and  no  effects  except  that  he  had  sup- 
plied him  with  goods  upon  a  credit  which  did  not  expire  until  long  after 
the  bill  became  due;  and  the  bill,  which  was  payable  two  months  after  date, 
was  not  paid  on  prcsentflaent  to  the  drawee.  Lord  Ellenborouoh,  C.  J. : 
"  I  accede  to  the  proposition  that  where  there  arc  any  funds  in  the  hands 
of  the  drawee,  so  that  the  drawer  has  a  right  to  expect,  or  even  where  there 
are  not  any  funds,  if  the  bill  be  drawn  under  such  circumstances  as  may 
induce  the  drawer  to  entertain  a  reasonable  expectation  that  the  bill  will  be 
accepted  and  paid,  the  person  so  drawing  it  will  be  entitled  to  notice." 
Louisiana  State  Bk.  ▼.  Buhler,  22  La.  Ann.,  88;  McRaev.  Rhodes,  22  Ark., 
815.' 
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drawer  is  considered  as  justified  in  drawing,  as  so  far 
having  a  right  to  draw  that  the  transaction  cannot  be  denomi- 
nated a  fraud.  And  where  the  drawing  is  a  fair  commercial 
transaction,  in  which  the  drawer  lias  a  reasonable  expectation 
that  his  bill  will  be  honored,  he  is  entitled  to  the  same  notice 
as  a  drawer  with  funds,  or  authority  to  dmw  without  funds.* 
But  where  the  bill  showed  on  its  face  that  it  was  drawn  on  a 
consignment  of  wheat,  and  the  bill  was  sold  to  one  S,  and  the 
bill  of  lading  hypothecated  to  him  as  collateral  security  for  the 
acceptance  and  payment  of  the  bill,  and  the  drawer  refused  to 
accept  until  the  bill  of  lading  was  surrendered  to  him,  and 
thereupon  the  bill  was  protested  for  non-acceptance,  it  was 
held  that  S  had  a  right  to  retain  the  bill  of  lading  until  the 
time  of  payment;  that  the  drawee  was  not  bound  to  accept  un- 
less tlie  bill  of  lading  was  delivered  to  him,  and  that  the  drawer 
was  therefore  not  entitled  to  notice  of  non-aoceptance.*  Where, 
upon  the  presentation  of  a  bill,  the  drawees  tell  the  holder  that 
they  have  "  no  money  to  pay  it,"  evidence  of  such  reply  is  im- 
proper to  show  an  excuse  for  failure  to  give  notice.* 

§  858.     Previous  dealings  between  the  drawer  and   the 
drawee  are  not  sufiScient  to  authorize  the  former  to  entertain  a 


Le  Blanc,  J. :  ''Every  new  case  makes  one  regret  that  the  rule  in  Bick- 
erdikc  v.  DoUman,  for  dispensing  with  notice  was  ever  introduced;  but 
while  that  rule  remains  we  must  act  on  it.  I  perfectly  agree  that  it  is  not 
necessary  that  the  drawer  should  have  effects  or  money  in  ihe  hands  of  the 
drawee,  either  at  the  lime  when  the  bill  is  drawn,  or  when  it  becomes  due. 
For  if  the  bill  be  drawn  in  the  fair  and  reasonable  expectation  that  in  the 
ordinary  course  of  mercantile  transacticms  it  will  be  accepted  or  paid  when 
due,  the  case  does  not  range  itself  under  that  class  of  cases  of  which  Bicker- 
dike  V.  BoUmau  is  the  first/' 

Bailet,  J.,  considered  the  rule  referred  to  established  on  good  founda- 
tion, but  said  it  extends  only  to  cases  where  the  party  has  no  effects,  or  is 
not  likely  to  have  effects,  or  has  no  expectation  that  he  will  have  any.  In 
all  other  cases  the  drawer  is  entitled  to  notice,  and  tbis  is  required  in  order 
that  be  mav  witlidraw  foithwith  out  of  the  hands  of  the  drawee  such  ef- 
fects  ns  he  may  happen  to  have,  or  may  stop  those  which  he  is  in  the  course 
of  putting  into  his  hands.  And  it  was  held  by  the  unanimous  decision 
of  tbe  court,  that  the  defendant,  the  drawer,  in  this  case,  was  not  entitled 
to  notice. 

^  Dickens  v.  Beal,  10  Peters,  572;  French  v.  The  Bank  of  Columbia,  4 
Crancb,  153. 

»  Schuchardt  v.  Hall,  86  Md.,  590. 

»  Mehlberg  v.  Fisher,  24  Wis.,  607. 
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reasoaable  expectation  that  his  bill  will  be  accepted  and  paid/ 
His  expectation  must  be  based  npon  an  established  relation  of 
business,  which  gives  him  a  right  to  anticipate  that  his  bill  will 
be  paid.  It  is  not  enough  that  he  luis  supplied  the  drawee 
with  property  on  a  credit,  if  it  appear  that  the  credit  would- 
not  expire  until  after  the  bill  became  due.'  It  is  not  enough 
that  he  has  formerly  liad  funds  in  the  hands  of  the  drawee,  if 
it  appear  that  he  had  none  at  the  time,  and  non^  in  expectancy, 
and  made  no  arrangement  to  meet  the  draft.*  Thus,  where  there 
was  an  account  between  the  drawer  and  drawee,  which,  after  the 
drawer  had  drawn  the  draft  in  suit,  was  settled  between  them, 
making  no  allowance  for  such  draft,  it  was  held  that  the 
drawer  was  not  discharged  by  a  failure  to  present  the  draft  and 
give  notice  of  non-payment.*  But  whero  the  drawer  acts  upon 
a  fair  presumption,  he  is  entitled  to  notice  notwithstanding  it 
tunis  out  that  he  had  in  fact  no  funds  on  which  to  draw ;  as 
where  he  draws  upon  consignments  of  goods  made  from  time 
to  time,  and  the  want  of  funds  to  meet  the  last  bill  proceeds 
from  a  fall  in  the  price  of  them.* 

§  859.  The  English  decisions  nurrow  and  limit  the  excep- 
tion to  Ciises  where  the  drawer  had  no  effects  in  the  hands  of 
the  acceptor  or  drawee  at  any  time  during  the  currency 
of  the  *bill,  and  would  have  no  remedy  against  the  ac-  *642 
ceptor  or  any  other  person  on  being  compelled  himself  to 
pay  the  bill.*  If  he  have  effects  in  the  hands  of  the  drawee 
at  any  time  before  the  bill  matures,  lie  is  entitled  to  notice, 
though  they  be  not  suffiaient  to  meet  the  bill.^     If  he  have 

»  Dollf  lis  V.  Prosch,  1  Denio,  367. 

*  Claridge  v.  Dalton,  supra. 

*  Valk  V.  Simmons,  4  Mason,  C.  C.  U.  S.,  118. 

*  Stewart  v.  Millard,  7  Lans,,  873. 

*  Robinson  v.  Ames,  20  John.  K. ,  146. 

*  Orr  V.  Ma^nnis,  7  East,  359.  It  is  not  necessary  that  the  drawer 
should  have  a  remedy  on  the  bill,  to  entitle  him  to  notice  of  dishonor;  nor 
is  it  essential  that  he  should  have  a  right  of  action  against  the  drawee  in 
consequence  of  his  refusing  to  accept  or  pay  the  bill;  it  is  enough  if  ho 
draws  with  a  reasonable  expectation  that  the  bill  will  be  paid.  Black hani  v. 
Doren,  2  Carapb.,  503;  Bagnall  v.  Andrews,  7  Bing.,  217.  The  drawer  hud 
l)ecn  sending  goods  to  the  drawee  for  sale,  and  the  bill  in  this  case  was 
drawn  and  accepted  without  either  party's  knowing  ihe  state  of  the  account 
between  them;  but  it  turned  out  that  the  drawer  was  at  the  time  indebted 
to  the  defendant,  the  drawee  and  acceptor;  and  it  was  held  that  the  bill 
could  not  be  considered  accommodation  paper. 

^  Thackray  v.  Blackett,  a  Campb.,  161. 


643  Proceedings  on  Non-payment,  Notice. 

funds  in  the  hands  of  the  drawee  at  the  time  of  drawing,  he  is 
entitled  to  notice,  though  the  balance  may  afterwards  vary  and 
be  turned  into  the  opposite  scale,  provided  he  has  acted  fairly 
nnder^all  the  circumstances.* 

§  860.  In  this  country,  the  exception  has  not  passed  under 
review  in  so  great  variety  of  cases ;  but  it  is  usually  stated  in 
substantially  the  same  terms.  If  the  drawer  of  a  bill  has  no 
funds  or  assets  in  the  hands  of  the  drawees,  or  expectation  of 
funds,  or  any  arrangement  or  agreement  with  them  to  accept 
the  bill,  he  cannot  ordinarily  suffer  any  injury  for  the  want  of 
notice,  and  he  is  not  entitled  to  it.'  Mr.  Justice  Stoey  slates 
it  in  these  words  :  "  if  the  drawer  has  no  right  whatsoever  to 
draw  the  bill,  or  no  reasonable  ground  to  expect  the  bill  to  be 
accepted,  he  is  not  deemed  entitled  to  notice  of  the  dishonor 
thereof,  for  it  was  his  own  fault  to  draw  the  same  ;  and,  cor- 
rectly speaking,  he  cannot  be  said  to  have  suffered  any  loss  by 
the  want  of  notice.  Thus,  for  example,  ordinarily,  if  the 
drawer  draws  the  bill,  without  having  funds  in  the  hands  of 

the  drawee,  or  expectation  of  funds,  or  any  arrange- 
CA3*  ment  *or  agi'eement  on  the  part  of  the  drawee  to  accept 

the  bill,  he  will  not  be  entitled  to  notice,  and  not  be  dis- 
charged by  the  want  thereof.'"  Mr.  Chitty  sums  up  the 
authorities  as  follows  :  "  If,  at  any  time  between  the  drawing 
of  the  bill  and  its  presentment  and  dishonor,  the  drawee  had 
some  effects  or  property  of  the  drawer  in  his  hands,  thongli  in- 
sufficient to  pay  the  amount,  he  will  nevertheless,  in  general,  l>e 
entitled  to  notice  of  the  dishonor,  and  the  laches  of  the  holder 
will  discharge  him  from  liability ;  for  this  case  differs  from 
that  where  they  are  no  effects  whatever  of  the  drawer 
in  the  hands  of  the  drawee  at  the  time,  because  the  drawer 
must  then  know  that  he  is  drawing  npon  accommoda- 
tion, and  without  any  reasonable  expectation  that  the 
bill  will  be  honored ;  but  if  he  have  some  effects  at 
tlie  time,  it  would  be  dangerous  and  inconvenient,  merely  on 
account  of  the  shifting  of  a  balaiice,  to  hold  notice  not  to  be 


*  Orr  V.  Maginnis,  supra;  but  of  course  this  must  depend  upon  circum- 
stances, and  upon  the  question  whether  he  has  acted  upon  a  reasonable 
expectation  that  his  bill  would  be  paid;  Valk  v.  Simmons,  supra.  See 
Proceedings  on  Non-acceptance. 

*  Oliver  v.  The  Bank  of  Tennessee,  decided  in  1850;  11  Humph.  (Tenn.), 
74;  Mobley  v.  Clark,  28  Barb.,  390,  392. 

»  Story  on  Bills,  §  Ull. 
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iiecessary ;  it  would  be  introducing  a  number  of  collateral  is- 
^es  Dpon  every  case  upon  a  bill  of  exchange,  to  examine  how 
tile  accounts  stood  between  the  drawer  and  the  drawee,  from 
toe  time  the  bill  was  drawn  down  to  the  time  when  it  was  dis- 
honoi-ed.    For  the  same  reason,  if  the  drawer  of  a  bill  of  ex- 
cbange,  when  it  is  presented  for  acceptance,  lias  effects  in  the 
liands  of  the  drawees,  though  he  is  indebted  to  them  in  a  much 
^^fger  amount,  and  they  without  his  privity  have  appropriated 
tiio  effects  in  their  hands  to  the  satisfaction  of  the  debt,  he  is 
^Qtitled  to  notice  of  the  dishonor.    Nor  is  actual  value  in 
^Qe  hands  of  the  drawee  at  the  time  of  drawing,  essentially 
J^eceseary  to  entitle  the  drawer  to  notice  of  dishonor  of  the  bill; 
^f  circumstances  may  exist  which  would  give  a  drawer  good 
o^^nd  to  consider  he  had  a  right  to  draw  a  bill  upon  his  cor- 
Pondent;  as,  where  he  had  consigned  effects  to  him,  to 
^er  the  bill,  though  they  may  not  have  come  to  him  at  the 
^^^  ^he  bill  was  presented  for  acceptance ;   to  which  may  be 
gg^^  the  case  of  bills  drawn  in  respect  of  other  fair  mercantile 
A^  ^tdents.     So  it  is  no  excuse  for  not  giving  notice  to  the 
^^^r  that  he  had  in  fact  no  funds  in  the  hands  of  the 
(itftVree,  if  he  had  made  provision  to  have  such  funds  there,  and 
ujight  reasonably  expect  they  were  there  ;  as,  when  a  bill  was 
drawn  in  respect  to  a  cargo  shipped  by  the  drawer  to  this  king- 
dom, and  in  the  hands  of  a  broker,  who  was  to  pay  the  pro- 
ceeds to  the  drawee  to  enable  him  to  take  up  the  bill,  in  which 
case  notice  was  held  requisite.     And,  therefore,  where  the 
drawer  had  sold  and  shipped  goods  to  the  drawee,   and  drew  a 
bill  before  they  had  amved,  and  the  drawee  not  having  re- 
ceived the  bill  of  lading,  refused  to  accept  the  goods  because 
they  were  damaged,  and  who  refused  to  accept  the  bill,  it  was 
decided  that  the  drawer  was  discliarged  for  want  of  notice. 
But,  if  the  vendor  of  goods  sold  upon  credit,  draws  upon  the 
purchaser   a  bill,  which  would  be  due  long  before  the  expira- 
tion of  the  stipulated  credit,  he  is  not  entitled  to  notice  of  dis- 
honor;   because  ho  had  no  reasonable  expectation  that  the 
drawee  would  honor  the  bill,  but  on  the  contrary,  a  pretty  clear 
assurance  that  it  would  be  dishonored.     And  in  one  case,  it 
seems  to  have  been  suggested,  that  the  want  of  notice  is  no 
defense,  where  the  defendant  had  not  at  the  time  the  bill  be- 
came due,  sufficient  effects,  although  he  had  such  when  the  bill 
was  drawn  ;  as  where  the  party,  having  £712  at  his  banker's 
accepted  a  bill  for  £300,  payable  there,   but  when  due  he  had 
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only  £41 ;  in  which  case  notice  to  him  was  considered  nnneo- 
essary  ;  but  the  decision  proceeded  on  the  ground  that  an  ac- 
ceptor is  not  entitled  to  notice,  and,  therefore,  cannot  bo  relied 
upon  as  altering  the  general  rule.  Whore  the  drawer  of  a  bill 
of  exchange  had  no  ctiEects  in  the  hands  of  the  acceptor,  from 
the  time  of  the  drawing  till  it  became  due,  but  the  acceptor 
had  received  from  the  drawer,  prior  to  this  bill  on  which  the 
action  was  brought,  acceptances  of  the  dmwer,  upon  which  he 
had  raised  money,  some  of  which  acceptances  had  been  i-e- 
tunied  dishonored,  and  others  were  outstanding,  it  was  held 
that  the  drawer  was  entitled  to  notice  of  dishonor  of  the  bill. 
And  it  should  seem,  that  although  the  drawer  or  other  party 
may  not  have  advanced  money  or  goods  to  the  drawee,  yet  if 
he  has  deposited  short  bills,  or  policies,  or  even  title-deeds,  in 
his  hands,  or  has  accepted  cross  bills,  and  had  reasonable  ground 
to  expect  that  the  drawee  would  accept  or  pay  in  respect  there- 
of, he  is  entitled  to  notice  of  the  dishonor.'" 

644*  §  861.  *  Where  the  drawer  would  have  a  remedy  in 
respect  of  the  bill  against  some  other  party,*  he  is,  as  we 
have  said,  entitled  to  notice,  although  he  has  no  funds  in  the 
hands  of  the  drawee  ;  as,  where  he  drew  the  draft  for  the  ac- 
commodation of  another  pei-son,  and  an  action  thereon  was 
brought  against  the  drawer  by  a  subsequent  indorsee.  He  has 
a  right  to  notice,  in  this  case,  because  he  luis  a  remedy  over 
against  the  person  for  whose  accommodation  he  drew 
645*  the  bill."     So,   the   drawer  *of  a  dishonored  bill  is  en- 

^  Chitty  on  Bills,  444.  The  aiilhon'ties  cited  are  these,  Orr  v.  Magcnnis, 
7  East,  3-59;  3  Smith.  338;  Blackham  v.  Doron,  2  Campb.,  503;  H:^mmoEd 
V.  Dufrenc,  3  Campb.,  145;  Thackray  v.  Blackett,  3  Campb.,  164;  Legue  v. 
Tbi^rpc,  11  J^a^t,  175;  1  Campb.,  310;  Walwyn  v.  St.  Quinton,  1  Bos.  &  P., 
C54:  2  Esp.,  515;  ex  parte  Wilson,  11  \os. ,  411 ;  Robins  v.  Gibson,  8  Campb., 
334;  12  East,  175;  Iluckcr  v.  Ilillcr.  IG  Kast,  43;  3  Canji)b.,  217,  334;  Clar- 
idge  V.  Dallon,  4  Maulc  &  bel.,  220;  Smith  v.  Thatcher,  4  Bam.  &  Aid., 
200;  Spooncr  v.  Gardner,  Ry.  &  Mood.,  84;  ex  parte  Heath,  2  Ves.  &  Bea., 
240;  2  Rose,  141. 

«  Charidgc  v.  Dalton,  4  Maule  &  S.,  226. 

'Norton  v.  Pickering,  2  Barn.  &  Cres.,  610;  action  by  the  Indorsee 
against  the  drawer.  The  bill  was  drawn  by  A.,  payable  to  his  own  order 
two  months  after  date,  upon  B.,  for  the  accommodation  of  C,  who  in- 
dorsed it  for  value  to  D.  Bat  the  bill  had  been  accepted,  though  without 
any  funds  or  effects  in  the  hands  of  the  drawee.  Lord  Tenterden,  C.  J. : 
**  I  think  the  case  of  Cory  v.  Scott  (3  B.  &  A.,  619),  was  properly  decided, 
and  that  it  must  govern  the  present  case.  It  may  be  questionable  whcthtr 
H  might  not  have  been  more  conducive  to  the  interests  of  commerce  to  have 
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^8ec|  to  notiee,  although  he  has  no  funds  in  the  hands 
.  ^'ie  drawee  and  has  had  no  business  transactions  with  him, 
^^e  draws  at  the  suggestion  of  a  third  person  who  is  indebted 
Win,  and  informs  him  that  the  drawee  is  owing  him,  the 
.  ^^^.  person,  and  that  the  draft  will  be  paid ;  for  here  the 
•ivi'er  has  reasonable  ground  to  expect   that  the  bill  will  be 

J     §  862.     The  drawer's  want  of  funds  in  the  hands  of  the 

^j^  .^^^,  from  the  date  of  the  bill  until  it  become  payable,  is, 

Qf  ^}^^f<^^'i  a  suflScient  excuse  for  not  giving  him  due  notice 

^j^j^^^^^Jionor;  and  if  he  does   not  prove  that  he  has  sustained 

ie    ^.^^^^  from  the  want  of  notice,  he  is  answerable,  thougli 

T^'^^ived  no  notice  of   the  non-payment.*     As   in   other 


KjN^^^^  that  the  bolder  of  a  bill  is  not  at  liberty  to  give  evidence  of  any  cir- 
^^^^^^ce  to  excuse  the  want  of  notice.  Here  the  defendant  does  not  seek 
\/^  Wail  bimstclf  of  any  circumstance  dehors  the  bill.  lie  being  tbe  drawer 
of  tbe  bill,  by  the  law  of  merchants,  was  entitled  to  notice  of  dishonor. 
Tbe  plaintiff  docs  not  attempt  to  get  rid  of  the  law  merchant,  for  he  says 
tbe  acceptor  had  no  effects  of  the  drawer  in  his  hands.  I  think  the 
defendant  was  entitled  to  notice  of  dishonor,  an(l  that  the  nonsuit  was 
right" 

The  rule  is  tbe  same  in  this  country.  Shirley  v.  Fellows,  0  Porter,  300; 
Evans  v.  Norris,  1  Ala..  511;  Reid  v.  Morrison,  2  W.  &  8.,  401;  Sherrod 
T.  Rhodes,  5  Ala.,  683. 

1  Lafitte  v.  Slater,  6  Bing.,  623;  French  v.  Bank  of  Columbia,  4  Cranch, 
141. 

*  Fitzgerald  v.  Williams,  6  Bing.  New  Cases,  68.  This  was  an  action 
against  the  drawer  of  a  bill  of  exchange;  and  the  declaration  alleged  that 
the  defendant  made  his  bill  payable  to  his  own  order  two  months  after  date, 
directed  to  T.  W.  Ware,  and  indorsed  the  bill  to  the  plaintiff;  that  the 
drawee  did  not  pay  tbe  bill  when  presented  to  him  at  maturity;  and  fur- 
ther averred  that  the  defendant,  the  drawer,  hod  no  funds  in  the  hands  of 
.J  the  drawee  at  the  time  the  bill  was  drawn,  nor  at  any  time  afterwards  before 
;  it  became  due;  that  the  defendant  had  no  reasonable  ground  to  expect  that 
he  should  have  effects  in  tbe  hands  of  the  drawee,  or  that  the  drawee  would 
be  provided  with  funds  with  which  to  pay  the  bill ;  that  there  was  no  con- 
sideration for  the  drawee  to  accept  or  pay  the  bill;  and  that  the  defendant 
had  not  sustained  any  damage  for  the  want  of  notice.  The  defendant's 
pleas  denied  the  due  presentment  of  the  bill,  and  alleged  want  of  notice  of 
dishonor  and  damages  in  consequence.  On  trial  a  verdict  was  found  for 
the  plaintiff,  after  which  an  application  was  made  for  a  new  trial.  Tindal, 
0.  J. :  "  The  plaintiff  having  averred  as  an  excuse  for  not  giving  notice  of 
the  dishonor  of  the  bill,  that  the  defendant  bad  no  funds  in  the  acceptor's 
hands,  assigned  a  sufficient  excuse  if  he  bad  stopped  short  there;  for  if  the 
defendant  had  no  funds  in  the  hands  of  the  acceptor  ho  was  not  damnified; 
if  be  was,  after  the  issue  he  has  taken  upon  the  whole  allegation,  the  proof 
would  have  come  more  properly  from  him."    Mauls,  J. :  "  Tbe  plea  puts  in 
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646*  cases,  so  here,  *the  rules  of  pleading  are  the  test  of  what 
the  law  is ;  and  it  has  been  held,  in  an  action  against  the 
drawer,  not  necessary  that  the  declaration,  alleging  the  want 
of  effects  as  an  excuse  for  the  omission  to  give  him  notice, 
should  deny  that  the  drawer  had  any  reasonable  expectation 
when  he  drew  or  during  the  currency  of  the  bill,  that  he  would 
have  assets  at  the  time  of  its  maturity  in  the  hands  of  the 
drawee,  and  that  there  is  no  distinction  in  this  respect  between 
a  bill  of  exchange  and  a  banker's  check.* 

So  in  this  state,  the  party  suing  the  drawer  of  a  draft  or 
check  dishonored  for  the  want  of  funds,  must  allege  all  the 
facts  constituting  his  cause  of  action ;  and  every  fact  which 
the  plaintiff  must  prove  to  enable  him  to  maintain  his  suit,  and 
which  the  defendant  has  a  right  to  controvert  in  his  answer, 
must  be  distinctly  averred  ;  and  every  such  averment  must  be 
underetood  as  meaning  what  it  says,  and  consequently  is  only 
to  be  sustained  by  evidence  which  corresponds  with  its  mean- 
ing. If  the  plaintiff  relies  upon  facts  dispensing  with  present- 
ment or  notice,  such  as  absence  of  effects  in  the  drawee's  bands, 
or  a  countermand  of  payment  by  the  drawer,  he  must  allege 
them  specially  in  his  complaint.* 

§  863.     The  indorser's  right  to  notice  is  not  at  all  affected 

by   the  drawer's  want  of  funds  or  effects  in  the  hands   of 

> 

issue  what  is  immaterial;  and  as  the  defendant  did  not  prove  that  he  had 
sustained  any  damage  from  the  want  of  notice,  there  can  be  no  reason  for 
disturbinp:  the  verdict." 

8.  C,  8  Scott  li.,  271.  "  If  the  defendant  had  no  funds  in  tlie  hands  of 
the  acceptor,  he  was  not  damnified.  At  all  events,  the  burden  of  proving 
that  he  was,  rested  upon  him."  Coltman,  J.,  said  the  want  of  funds  was, 
prima  facie,  a  sufficient  excuse  for  not  giving  notice  of  dishonor. 

^  Thomas  v.  Fenton,  5  Dowling  &  Lowndes  Pr.  R,  28.  Per  Curiam: 
"  In  an  action  against  the  drawer  of  a  bill  of  exchange,  a  want  of  notice  of 
dishonor  is  excused  by  an  allegation  that  there  were  no  effects  in  the  hands 
of  the  drawee  at  the  maturity  of  the  bill;  that  it  was  an  accommodation 
acceptance,  and  that  the  drawer  has  sustained  no  damage  by  the  want  of 
notice."  But  this  was  .«aid  with  reference  to  a  declaration  alleging  the  want 
of  funds  from  the  time  the  draft  was  drawn  till  it  became  due. 

»  Garvey  v.  Fowler,  4  Sand.,  665. 

The  drawer  who  stops  the  payment  of  his  check,  is  not  entitled  to  notice 
of  its  dishonor  or  non-payment;  Purchase  v.  Mattison,  6  Duer,  587;  Jackft 
V.  Darrin.  3  E.  D.  Smith,  557;  nor  is  he  where  he  has  no  funds  on  the  day 
it  is  payable;  Coyle  v.  Smith,  1  id.,  400.  So  if  the  drawer  of  a  draft  whr 
has  no  funds  and  no  reason  to  expect  that  ho  will  have  any  in  the  hands  of 
the  drawee,  no  right  to  draw;  Miser  v.  Trovinger,  7  Ohio  N.  S.,  281;  Blank- 
enship  v.  Rogers,  10  Ind.,  838. 
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tlie  drawee  ;*  *unless  the  act  of  drawing  be  fraudulent  *647 
and  the  iudorser  implicated  in  the  fraud.*  And  it  has 
been  held  that  one  who  without  consideration,  but  without 
fraud,  indorses  a  bill  in  which  both  the  holder  and  acceptor  are 
fictitious  persons,  is  entitled  to  notice.  "  The  indorser  under- 
takes to  pay,  if  those  who  ought  to  pay  do  not ;  therefore  he 
is  entitled  to  notice,  that  he  may  have  his  remedy  against 
them."' 

The  law  on  this  subject  is  founded  on  a  reason  of  public 
expediency.  There  is  nothing  more  important  than  that,  in 
questions  of  a  general  mercantile  nature,  there  should  be  a 
uniformity  of  decision,  and  althoiigh  the  justice  and  equity  of 
the  rule  requiring  notice,  may  not,  in  some  cases,  be  perceived, 
where  the  payee  has  purchased  a  bill,  and  it  is  drawn  in  good 
faith,  and  no  conceivable  loss  has  happened  by  the  want  of 
notice ;  yet  as  there  may  be  cases  where,  though  there  were 
no  funds  in  the  hands  of  the  drawee,  the  drawer  may  be  in- 
jured by  the  want  of  notice,  it  is  better  that  the  rule  on  the 
subject  should  be  geneml  and  unifoim  throughout  the  mercan- 
tile world.* 

§  864.  Ignorance  of  the  party's  residence  will  excuse  de- 
lay in  giving  him  notice,  when  the  time  is  consumed  in  the  use 
of  diligence  to  acquire  the  necessary  information.  Lord  Ellen- 
Bdhouou :  "  It  would  be  very  hard,  when  the  holder  of  a  bill 
does  not  know  where  the  indorser  is  o  be  found,  if  he  lost  his 
renaedy  by  not  communicating  immediate  notice  of  dishonor 
of  the  bill ;  and,  I  think,  the  law  lays  down  no  such  rigid  rule. 
The  holder  must  not  allow  himself  to  remain  in  a  state  of  pass- 
ive and  contented  ignorance ;  but  if  he  uses  reasonable  dili- 
gence to  discover  the  residence  of  the  indorser,  I  conceive  that 
aotice  given  as  soon  as  this  is  discovered,  is  due  notice  of  the 
lishonor  of  the  bill,  within  the  usage  and  custom  of  merchants."* 


'Wilks  V.  Jacks,  Peake,  203;  French  v.  The  Bank  of  Columbia,  4 
Cranch.  153. 

•  Farmers'  Bank  v.  Van  Meter,  4  Rand.,  093. 
» Leiich  V.  Hewitt,  4  Taunt.,  730. 

*Pcr  Ch.  J.  Spexceu  m  Robinson  v.  Ames,  20  John.  R.,  150;  see,  also, 
the  opinion  of  Cb.  J.  Marshall  in  French  v.  The  Bank  of  Columbia, 
iupra. 

*  Bateman  v.  Joseph,  2  Campb.,  463;  S.  C,  12  East,  483.    The  question 
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648*  The  principle  here  laid  down  may  *be  illuBtrated  by  an  ad- 
judged case :  The  traveler  of  A.,  a  tradesman,  rcceived  in 
the  course  of  buyiness  a  promissory  note,  whicli  he  delivered  to 
his  master  without  indorsing  it,  and  the  note  having  been  re- 
turned to  A.  dishonored,  the  latter,  not  knowing  the  address  of 
the  next  preceding  indorser,  wrote  to  his  traveler,  wlio  was 
then  absent  from  home,  to  inquire  respecting  it;  and  it  was 
held  that  A.  was  not  guilty  of  laches,  although  several  days 
elapsed  before  he  received  an  answer  and  gave  notice  to  the 
next  party,  it  appearing  that  he  had  used  due  diligence  in  ascer- 
taining the  address,  of  the  indorser  and  in  giving  him  notice 
after  he  had  ascertained  it/ 

§  865.  We  have  already  seen  that  the  exercise  of  due  dili- 
gence is  equivalent  to  actual  notice,"  and  that  the  holder  or 
indorser  who  acts  upon  credible  information — infonnation  on 
which  lie  has  a  right  to  rely,  in  giving  notice  of  dishonor,  re- 
tains his  right  of  recourse,  notwithstanding  he  may  have  been 
misled  in  regard  to  the  residence  of  the  party  to  be  charged.' 
In  other  words,  the  liability  of  the  drawer  or  indorser  is  fixed 
by  the  exercise  or  such  diligence  as  the  law  requires  in  th's 
respect.  And  where  the  holder  acts  in  good  faith,  giving  no- 
tice to  an  indorser  through  the  post-ofBce,  addressed  to  him  at 
the  place  where  he  resides,  according  to  the  best  information 
that  can  be  obtained,  it  has  been  adjudged  that  the  holder  is 
not  bound  to  give  a  new  notice  on  discovering  that  he  has 
been  misled  in  respect  to  the  indoreer's  place  of  residence.  In 
delivering  this  oj)inion,  the  court  say :  "  We  have  already  said 
that  the  liability  of  the  indorser  was  fixed  by  the  notice  sent 
to  Nottingham.  The  plaintiffs  had  acquired  a  right  of  action 
against  him  by  this  notice,  and  might  have  brought  their 
suit  the  next  day.     Could  that  right  be  divested  by  the  in- 

of  diligence  was  in  this  case  left  to  the  jury,  whioh  is  not  now  done  where 
there  h  no  dispute  about  the  facts. 

*  Baldwin  and  others  v.  Richardson,  1  Barn.  &  Cres. ,  245.  Where  a 
delay  occurs  in  ascertaining  the  residence  af  a  party  to  a  bill  of  exchange, 
as  where  it  becomes  necessary  to  write  to  another  party  to  obtain  the  ad- 
dress of  the  drawer,  it  is  sufficient  if  no  time  be  lost  in  forwarding  it  after 
the  information  is  received ;  Dixon  and  others  v.  Johnson,  29  Eng.  Law 
and  Eq.  R,  604,  decided  in  1855. 

*  2  Hill  R.,  578;  3  id.,  530;  ante,  609,  etseg. 

»  Aspinwall  v.  Mey6r,  2  Sand.  R.,  178;  Carroll  v.  Upton,  3  id.,  171,  and 
cases  there  cited.  3  Comst.,  272;  Harris  v.  Robinson,  4  Howard  U.  S.  R., 
815;  ante,  457,  notes. 
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^^f»natioii  *w]iicli  was  subsequently  given  to  tkem  ?    "We  *649 

"*i^k  not,  and  that  all  of  the  cases  in  relation  to  this 

^"J^ject  imply  the  contrary.     The  books  are  full  of  cases  where 

Mistakes  of  this  kind  have  been  committed,  and  suits  after- 

^^s  brought  when  the  residence  of  the  party  was  discovered. 

^^  it  does  not  seem  to  have  been  supposed  in  any  of  them 

*^^t  a  second  notice  was  necessary,  nor  are  we  aware  that  any 

^^^^  point  has  ever  been  raised.     Yet  if  a  notice  thus  ffiven, 

*™^  diligent  inquiry,  is  not  equivalent  to  actual  notice,  knowl- 

^S^  subsequently  obtained  would  be  a  defense  to  the  action, 

even  if  the  holder  had  brought  suit  before  he  learned  what 

was  the  nearest  or  usual  post-office  of  the  defendant."* 


§  866.  Delay  in  giving  notice  may  also  be  excused,  by  the 
circumstance  of  the  day  on  which  the  holder  should  reguhirly 
•have  given  the  notice  being  a  public  festival,  on  which  he  is 
strictly  forbidden  by  his  religion  to  attend  to  any  secular  af- 
fairs.' "  The  law  merchant  respects  the  religion  of  different 
people.  For  this  reason  we  are  not  obliged  to  give  notice  of 
the  dishonor  of  a  bill  on  our  Sunday,"  and  the  Jew  is  excused 
from  giving  notice  on  a  day  during  which  his  religion  does 
not  permit  him  to  attend  to  any  sort  of  business." 

§  867.  Delay  may  also  be  excused,  if  a  state  of  war  interrupts 

the  communication  and  prevents  the  transmission  of  notice;* 

if  the  holder  or  his  agent  suddenly  fall  sick  or  dead,  inducing 

a  delay  ;*  or  where  there  is  a  delay  caused  by  the  prevalence  of 

any  malignant   disease,"  or  if   the  mails   Ijo   interrupted   and 

stayed  by  a  superior  force,  or  by  anaccident  which  is  not  attribu- 


•  Lambert  et  al.  v.  Ghiselin,  9  Howard  U.  8.,  552,  decided  in  1850. 

•  Lindow  v.  Unsworth,  2  Campb.,  603;  Chitty  on  Bills,  454. 

•  This  is  different  from  saying  that  a  holder  must  present  a  note  made 
by  a  Jew,  and  falling  due  on  a  Saturday,  or  on  a  Jewish  festival,  on  the 
day  previous,  at  Lis  peril.    Story  on  Bills,  §§  340;  ante,  529,  SIJO. 

"•  Hopkirk  V.  Page,  2  Brock.,  20;  Griswold  v.  Waddington,  16  John.  R. 
438;  \Voo<ls  v.  Wilder,  48  N.  Y.,  164;  U.  S.  v.  Gossmeyer,  9  Wall.,  75;  Mc- 
Veigh V.  Bk.  of  Old  Dominion,  26  Grat.,  838;  Hariien  v.  Boyce,  53  Barb., 
427:  Shaw  v.  Keal,  19  La.  Ann.,  159. 

^  Sec  former  chapter:  Of  proceedings  on  non-acceptance;  ante,  458, 
802-399. 

•  Ante,  492. 
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table  to  the  fault  of  the  bolder.*  Wben,  bowever,  the  impediment 
is  removed  the  duty  to  make  demand  and  give  notice  revives.* 

§  868.  As  a  general  rule,  the  indoi-ser  of  a  note  not  negotia- 
ble is  not  entitled  to  the  usual  privilege  of  an  indorser  of 
650*  negotiable  *paper  ;  he  stands  in  the  relation  of  principal 
and  not  surety  to  his  indorsee,  and  has  no  right  to  insist 
upon  a  previous  demand  of  the  maker,  and  notice  of  non-pay- 
ment.' As  he  cannot  be  charged  upon  the  usual  conti'act  im- 
plied in  the  case  of  negotiable  paper,  it  is  said  an  absolute 
guaranty  may  be  written  over  his  indorsement,  upon  which  a 
recovery  may  be  had  against  him.*  But  where  a  person 
writes  his  name  on  the  back  of  a  promissory  note,  aud  may  be 
charged  thereon  as  an  indorser,  he  agrees  that  he  will  pay 
the  note  to  the  holder,  on  receiving  due  notice  that  the 
maker,  on  demand  made  at  the  proper  time,  has  neglected  to 
pay  it;  and'the  case  is  not  ojxjn  to  any  intendment.*  If  a 
third  pei-son  writes  his  name  on  the  back  of  a  negotiable  note, 
before  the  same  has  been  indoi'sed  by  the  payee,  the  presump- 
tion of  law  is  that  he  intends  to  assume  the  liability  of  a 
second  indorser.  But  where  he  indorses  a  note  payable  to  a 
particular  person,  or  bearer,  before  the  same  has  been  delivered 
to  the  payee,  he  is  chargeable  thereon  as  liret  indorser,  on  the 
usual  conditions  precedent,  of  demand  and  notice.* 

§  869.  When  the  fact  appears  that  there  has  been  laches 
on  the  part  of  the  holder,  a  subsequent  promise  by  the  indoi^ser 
to  pay  the  bill,  will  not  render  him  liable,  unless  it  also  appears 

>  Windham  Bk.  v.  Norton,  22  Conn.,  218;  Blain  v.  Wilson,  28  Grat, 
172;  Story  on  Notes,  §  231,  atite,  492;  See  Proceedings  on  Non-acceptance; 
Presentment  for  Payment;  8  Wend.,  488. 

«  Farmers'  Bk.  v.  Gunnell,  26  Grat.,  182;' House  v.  Adams,  48  Pa.  St, 
266;  Peters  v.  llobbs,  25  Ark.,  67;  Durden  v.  Smith,  44  Miss.,  552;  Shaw  v. 
Neal,  19  La.  Ann.,  156. 

»  Seymour  v.  Van  Slyck,8  Wend.,  403;  Plimley  v.  Westley,  Bing.  N. 
C,  249;  2  Scott,  423;  1  Hodges,  324;  S.  C,  Uuse  v.  Hamblin,  29  la., 
501. 

•  8  Wend. ,  422 ;  12  John .  U. ,  159 ;  17  id. ,  326 ;  or  the  indorser  may  be  held 
liable  as  a  maker.  10  Barb.  R.,  402;  Wilson  v.  Ralph.  8  Clark  (Iowa),  450; 
Coulter  V.  Richmond,  59  N.  Y.,478. 

•  Seabury  v.  Hungcrford,  2  Hill  R.,  80;  Labron  v.  Woram,  1  HiL 
R,  91;  see  Moore  v.  Cross,  23  Barb.,  534;  Cottrellv.  Conklin,  4  Duor« 
45. 

•  Dean  v.  Hall,  17  Wend.,  214;  ante,  274,  230. 
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that  tlie  promise  was  made  with  full  knowledge  of  the  fact 
that  he  had  been  discharged  by  the  laches  of  the  holder.* 
Such  promise  may  be  established  by  any  transaction  between 
him  and  the  holder  which  clearly  indicate  a  purpose  to  continue 
his  liability.  It  cannot,  however,  be  inferred  from  doubtful 
or  equivocal  acts  or  language.'  But  any  acts  by  which  the  in- 
doreer  admits  his  liability,  with  knowledge  of  the  facts  of  his 
discharge,  will  be  a  waiver  of  demand  and  notice.*  And  on 
proof  of  a  promise  by  the  indoreer,  with  knowledge  that  he 
was  not  liable  on  the  bill,  the  holder  may  recover  :*  not,  how- 
ever, on  the  ground  that  the  indorser  is  bound  by  the  promise, 
as  matter  of  contract,  for  it  wants  considemtion  ;  but  on  the 
gi'ouud  that  a  promise  amounts  to  a  waiver  of  the  objection 
that  the  proper  steps  have  not  been  taken  to  charge 
*the  indorser  ;*  and  the  same  rule  applies  in  respect  to  *651 
the  drawer.  By  this  it  is  not  meant  that  it  must  ap- 
pear that  the  drawer  or  indoi'ser  knew  the  law  of  the  case 
when  he  made  the  promise ;  it  is  enough  if  he  be  shown  to 
have  made  the  promise  with  knowledge  of  the  facts ;  for  he 
cannot  defend  himself  upon  the  ground  of  his  ignorance  of  the 
law  when  he  made  the  promise.' 

*  Baer  V.  Leppert,  5  Hun.  453;  Richard  v.  BoUer,  6  Daly,  460;. Ross  v. 
Hurd,  71  N.  Y.,  14;  Salisbuiy  v.  Renick,  44  Mo.,  554;  Sloue  v.  Smith,  80 
Tex.,  138;  Lilly  v.  Petteway,  73  N.  C,  358;  Newberry  v.  Trowbridge,  18 
Mich.,  264;  Frecmun  v.  O'Brien,  38  la.,  406;  Walker  v.  Rogers.  o9  Ul., 
279;  Bakersville  v.  Harris,  41  ^liss.,  535;  Hunter  v.  Hook,  64  Barb.,  469; 
Blum  V.  BidwcH,  20  La.  Ann. ,  43.  Tlie  evidence  must  be  clear  to  establish 
a  waiver.     Oswego  Bank  v.  Enower,  Hill  &  Denio,  122. 

*  Ross  V.  Hurd,  71  N.  Y.,  14;  Tardy  v.  Boyd,  26  Grat.,  631. 
»  Moyer's  appeal,  87  Pa.  St.,  729. 

*  Harris  v.  Lalley,  99  Mass.,  620;  Mathews  v.  Allen,  82  id.,  594. 

»  Per  Bronson,  J.,  in  Tcbbetts  v.  Dowd,  23  Wend.,  879.  On  the  trial, 
a  wilncss  for  (he  plaintiff  testified  that  a  few  days  after  the  checl;  became 
due  he  met  Tebbetts  the  indorser  and  told  him  that  the  check  had  lain  over, 
and  that  he  ought  to  take  it  up:  that  Tcbbetts  answered,  that  he  knew  that 
the  check  had  been  dishonored,  and  had  lain  over,  and  said  that  ho  would 
arrange  it  in  a  few  days:  that  he  had  received  part  of  the  money  for  which 
the  check  was  given,  and  that  he  must  and  would  see  the  check  taken  up, 
and  promised  to  take  up  and  pay  it.  On  this  evidence  a  motion  for  a  non- 
suit was  made  and  denied,  after  which  Ih*;  jury  found  a  verdict  for  the 
plaintiff  in  the  Superior  Court  of  New  York  city,  and  the  case  came  up  on 
appeal,  and  the  judgment  below  was  affirmed.  Ross  v.  Hurd,  71  N.  Y., 
14;  Hjizard  v.  White,  23  Ark.,  155. 

6  Stevens  v.  Lynch.  2  Campb.,  833;  8.  C,  12  East,  88;  Reynolds  v. 
Douglass,  12  Peters' R,  497;  Ladd  v.  Kenney,  2  N.  H.,  340;  Boyd  v. 
Cleveland,  4  Pick.,  525;  and  the  long  array  of  authorities  cited  by  3Ir.  Jus- 
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§  870.  A  promise  to  pay,  made  under  a  misapprehension 
of  fact,  is  no  waiver  of  the  consequences  of  laches  ;*  nor  is  a 
promise  made  in  ignorance  of  a  material  fact  a  waiver ;  as 
where  the  drawer  or  indoreer  promises  to  pay  without  knowl- 
edge that  no  notice  has  been  sent.'  In  other  words,  where  the 
drawer  or  indorser  has  been  discharged  by  the  laches  of  the 
holder,  and  that  fact  appear,  there  mast  be,  in  order  to  render 
him  liable,  clear  proof  that  the  promise  was  made  with  a  full 
knowledge  of  all  the  facts  and  circumstances."  But  where  a 
note  is  the  note  of  a  corporation  and  the  indorser  is  its  treas-  _ 
urer,  it  will  be  presumed  that  he  had  knowledge  that  no  de- 
mand had  been  made  or  notice  given.* 

The  distinction  drawn  by  Mr.  Justice  Cowen  between  a 
waiver  of  admitted  laches  and  presumptive  evidence  of  due 
notice,  appears  to  be  well  sustained.*  At  all  events,  it  is  clear 
that  much  stronger  proof  is  required  to  charge  the  indoi-ser, 
where  it  appears  that  the  holder  has  been  guilty  of  laches, 
than  i3  necessary  where  there  is  no  evidence  of  notice 
652*  *or  want  of  notice  except  that  which  is  furnished  by  the 
drawer  or  indorser's  acknowledgment  or  promise  to  pay.* 
If  it  be  shown  that  the  holder  has  been  guilty  of  laches,  it 
must  also  appear  that  the  promise  was  made  with  full  knowl- 
edge of  them,  or  it  w;ill  not  bind  the  party  making  it ;'  and 
the   burden  of  proving  such  knowledge  is  upon  the  holder.* 

lico  CowEX  ill  Tcbbctts  v.  Dowd,  supra;  C(mtra,  Williams  v.  Uuion  Bk. 
of  Tcnn.,  0  Ueisk.  (Tcnn.),  441;  Third  Nat.  Bk.  v.  Ashwortb,  105  Mass.. 
503;  Hughes  v.  Boweu,  15  la.,  440;  Qivens  v.  Mercht's  Nat.  Bk.,  85  DL, 
444. 

'  GoodaU  V.  Dalley,  1  TcrmR,  713;  Blcssard  v.  Ilurst,  5  Burr..  2673. 

» Grain  v.  CohvcU,  8  John.  It,  384;  Low  v.  Howard,  10  Gush.,  168; 
ante,  050. 

«  Spurlock  V.  Union  Bank,  4  Humph.  (Tenn.)  R.,  836. 

*  Mathews  v.  Allen.  83  Mass.,  694. 
*23  Wend.,  3i<3;  ante,  0:53-036. 

•  Miller  v.  Hacklcy.  5  John.  It,  870. 
A  declaration  made  to  a  third  person  by  the  indorser,  to  the  effect  that 

the  want  of  notice  wQjild  make  no  dilTercnce  with  him,  he  should  do  what 
was  right,  l?  not  a  sufficient  waiver  of  demand  and  notice.  Olendorf  v. 
Swartz,  5  Gala..  480. 

^  Duryce  v.  Dcnnison,  5  John.  R,  248;  Thornton  v.  Wynn,  12  WTieat.. 
188;  ante.  478,  050,  051;  Hunter  v.  Hook.  04  Barb.,  409;  Firht  Nat.  Bk.  of 
Groton  v.  (Jiiilcnden,  2  T.  &  G.,  119;  Johnson  v.  Arrigoni,  5  Oreg.,  485; 
Richard  v.  Boiler,  51  How.  Pr.,  371. 

^  Lilly  V.  Petteway,  78  N.  C.,  858;  Freemaii  ▼.  O'Brieii,  88  la.,  406;  and 
citations  above. 
208 


Peoceedings  on  Non-payment,  Notice.  663 

But  if  no  laches  are  shown,  a  promise  to  paj  is  presamptive 
evidence  of  due  notice.' 

§  871.  A  conditional  promise  to  pay  is  not  of  itself  suffi- 
cient evidence  of  notice  or  waiver  of  notice.  The  cases  go  to 
this  point  only;  that  if,  after  the  dishonor  of  a  bill,  the 
drawer  distinctly  promises  to  pay,  that  is  evidence  from  which 
it  may  be  inferred  he  has  received  notice  of  the  dishonor ;  be- 
cause men  are  not  prone  to  make  admissions  against  themselves ; 
and,  therefore,  when  the  drawer  promises  to  pay,  it  is  to  be 
presumed  he  does  so  because  he  knows  the  acceptor  has  re- 
fused.* The  promise  is  not  direct  evidence  of  the  fact ; 
*but  in  the  language  of  Mr.  Justice  Bayley,  where  a  *653 
party  to  a  bill  or  note,  knowing  it  to  be  due,  and  know- 
ing that  he  was  entitled  to  have  it  presented  when  due  to  the 
acceptor  or  maker,  and  to  receive  notice  of  its  dishonor,  prom- 


'  Lundic  v.  Robertson,  7  East,  231  (1806).  An  indorsee,  three  months 
after  the  bill  became  due,  demanded  payment  of  the  indorser,  who  first 
promised  to  pay  it  if  he  would  cull  again  with  the  account,  and  afterwards 
said  that  be  had  not  had  regular  notice,  but  as  the  debt  was  justly  due  he 
would  pay  it.  Held,  that  the  first  conversation  being  an  absolute  promise 
to  pay  the  bill,  was,  prima  facie,  an  admission  that  the  bill  had  been  pre- 
Knted  to  the  acceptor  for  payment  in  due  time,  and  had  been  dishonored,  and 
that  due  notice  had  been  given  of  it  to  the  indorser,  and  superceded  the 
necessity  of  other  proof  to  satisfy  these  averments  in  the  declaration. 

Dorsey  v.  Watson,  14  Missouri.  59  (1851).  When  the  drawer  of  a  bill 
promises  to  pay  it  after  it  has  been  dishonored,  the  legal  presumption  is 
that  he  has  been  duly  notified;  and  the  promise  made  a  long  time  after,  dis- 
penses with  the  necessity  of  any  proof  that  he  has  received  notice  of  pro* 
test  for  non-payment.    AnUy  478,  651,  and  post,  653-655. 

'  Jones  V.  O'Brien,  26  Eng.  Law  and  Eq.  R.,  288.  The  action  here  was 
by  the  indorsee  against  the  drawer  of  a  bill  of  exchange;  and  there  being 
profif  that  the  defendant  acknowledged  his  liability,  and  promised  to  see  it 
arranged,  to  settle  it;  it  was  left  to  the  jury  to  find  whether  as  a  fact  there 
had  been  due  notice  of  dishonor  ^ven  to  the  defendant;  and  the  jury  were 
insti-ucted  that  evidence  of  a  promise  to  pay  was  sufficient  evidence  of  no- 
tice. And  although  the  defendant  was  called  as  a  witness,  and  testified 
that  to  the  best  of  his  belief  he  had  no  knowledge  of  the  dishonor  till  a 
fortnight  afterwards,  the  finding  of  the  jury  against  him  was  held  conclu- 
sive.   1854. 

De  Wolfe  v.  Murray,  2  Sand.  R.,  166;  Metcalfle  v.  Richardson,  78  Eng. 
Com.  Law  R,  1010  (1852).  On  the  day  after  the  bill  became  due.  the  hold- 
er's clerk  called  on  the  drawer,  and  told  him  the  bill  had  been  presented 
and  the  acceptor  could  not  pay  it,  to  which  the  drawer  answered  that  he 
would  see  the  holder  about  it;  held,  sufficient  to  be  submitted  to  the  jury 
to  infer  the  fact  of  due  notice.    Hazard  y.  White,  26  Ark.,  155. 
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ises  to  pay  it,  this  is  presumptive  evidence  of  the  presentment 
and  notice,  and  he  is  bound  by  the  promise  so  made.' 

Part  payment,  a  separate  agreement  to  pay  the  bill  or  note, 
and  an  unqualified  acknowledgment  of  liability,  made  by  the 
drawer  or  indoi"ser,  are  equivalent  to  a  direct  promise  of  pay- 
ment, and  are  evidence  from  which  the  jury  may  infer  dis- 
honor and  notice.* 

§  872.  Where  the  promise  is  qualified  or  conditional, 
though  it  is  not  conclusive  evidence  of  notice,  it  is,  according 
to  the  English  decisions,  evidence  from  which  the  jury  may 
infer  notice.*  And  where  it  apj)ears  that  the  paper  luis  not 
been  duly  presented  or  that  notice  has  not  been  duly  given, 
and  it  becomes  necessary  for  the  holder  to  show  that  the 
promise  to  pay  was  made  with  the  knowledge  of  the 
654*  lacheg,  the  weight  of  authority  *is  that  Jhis  knowledge 
may  be  inferred,  as  a  fact,  from  the  promise  under  the 
attending  circumstances,  without  requiring  clear  and  affirma- 
tive proof  of  knowledge.* 


*  Taylor  v.  Jones,  2  Campb.,  105. 

^  Knapp  V.  Runals,  37  Wis.,  135;  Bank  of  U.  S.  v. Lyman,  20  Vermont, 
668;  Bibb  v.  Peyton,  11  SiicJei  &  Mirshall,  275;  Williams  v.  Matthews,  3 
Cowen,  252;  Keeler  v.  Barliiie,  12  Wend.,  110;  9  Cal.,  230;  80  N.  II.,  540; 
20  How.  U.  S.,  490;  33  Penn.  St.,  131:  ante,  478. 

8  Hicks  V.  The  Duke  of  Bcjuifort,  4  Bing.  K  C,  229.  A  conditional 
promise  to  pay — as  where  tlie  drawer  said,  **  if  the  acceptor  does  not  pay  I 
must,  but  exhaust  all  your  influence  with  the  acceptor  first,"  is  not  concJu- 
sive  evidence  of  notice  or  waiver  of  notice;  and  it  was  held  that  it  was  cor- 
rectly left  to  the  jury  to  say  from  the  evidence  whether  the  defendnut 
had  been  duly  notified.  1838.  S.  C,  5  Scott,  598;  Jones  v.  O'Brien, 
tupra. 

Dixon  and  another  v.  Elliot,  5  Carr.  &  P. ,  437.  An  offer  on  the  part 
of  an  indorser  to  compromise  by  paying  one-half  of  a  bill  of  exchange,  or 
securing  the  payment  of  it,  is  suflicient  to  dispense  with  proof  of  notice  of 
dishonor;  there  being  no  evidence  on  the  subject  of  notice. 

Booth  V.  Jacobs,  3  Nev.  &  Man.,  351.  A  letter  from  the  drawer  written 
six  days  after  he  should  have  received  notice,  alluding  in  ambiguous  ti'ims 
to  the  bill,  was  received  in  evidence  in  this  case,  and  left  to  the  jury  to  de- 
termine from  it  and  the  circumstances  whether  or  not  due  notice  had  been 
given. 

Bell  v.  Frankis,  4  Man.  &  Gr.,  440. 

^Tebbettsv.  Dowd.  23  Wend.,  379,  and  the  authorities  there  cited. 
Hazard  v.  White,  20  Ark.,  155. 

Bank  of  U.  8.  v.  Lyman,  20  Vermont,  006.  Where,  after  a  promissory 
note  had  been  duly  ]irotested  for  non-payment  the  indorser  requested  that 
it  might  be  kept  charged  in  a  separate  account,  and  when  the  account  was 
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§  873.  Where  an  indorser  has  not  been  duly  notified  of  the 
dishonor,  a  qualified  or  conditional  promise  made  by  him  to  pay 
the  note,  which  is  not  accepted  by  the  holder,  is  no  waiver  of 
the  want  of  notice.'  That  is  to  say,  admitted  laches  can  only 
be  waived  by  an  unequivocal  and  direct  proniise  to  pay,  made 
with  full  knowledge  of  the  facts  and  circumstances,  or  by  con- 
duct and  language  whicli  are  equivalent  to  a  direct  pronnse.* 
On  the  other  hand,  where  it  does  not  appear  that  the 
drawer  or  indorser  has  been  discharged  by  the  laches  of 
*the  holder,  a  qualified  promise,  taken  in  conuection  *655 
with  other  facts  and  circumstances,  has  been  held,  in 
several  cases,  presumptive  evidence  of  dcmatid  and  notice.'  As 
an  admission,  it  is  evidence  for  the  jury,  like  any  other  conver- 
sation ;  if  the  liability  of  the   drawer  or  indorser  be  conceded 

subsequently  rendered  to  him,  mode  no  objection  to  it,  except  to  claim  an 
additional  item  of  credit,  and  said  nothing  as  to  want  of  notice  of  nou-pay- 
ment,  it  ivos  held  that  this  was  an  acknowledgment  of  liability  to  pay  the 
note,  and  thereby  an  admission  of  notice.  There  was  no  question  of  pre- 
sentment and  dishonor. 

Buclianan  v.  Marshall,  22  id.,  501.  The  defendant's  agreement  at  the 
time  of  indorsing  the  note,  to  toaice  notice,  presupposes,  that  he  did  not  in- 
tend to  waive  demand  upon  the  maker;  hence  it  was  held  necessary  to  prove 
or  excuse  demand  upon  the  maker. 

Ridgway  &  Budd  v.  Day,  13  Penn.  State  R,  208.  The  indorser  wrote 
to  the  holder  of  a  note  that  it  would  not  be  met,  and  that  he  would  hold 
himself  bound  if  the  time  of  payment  was  extended  for  thirty  days,  which 
was  done;  and  the  court  held  that  this  was  equivalent  to  a  guaranty  of 
payment  at  the  end  of  thirty  days,  citing  Foster  v.  Jurdison,  10  East,  • 
104. 

Whether  the  conversations  of  the  indorser  amount  to  a  waiver  of  notice 
or  to  an  admission  of  notice,  is  a  question  of  fact.  Carmichael  v.  The 
Bank  of  Penn.,  4  How.  (Miss.),  567;  Leonard  v.  Gary.  10  Wend.,  504;  11 
John.  R.,  180. 

*  Agan  V.  McManus,  11  John.  R.,  180.  The  defendant  in  this  case  told 
the  plaintiff  he  would  take  the  note  in  suit,  and  give  his  own  payable  in 
a  ycjir,  but  plaintiff  demanded  an  indorser,  whicli  was  not  given.  Grain  v. 
Col  well,  8  John.  R.,  384,  is  to  the- same  point;  the  indorser  promised  to 
turn  out  notes,  but  the  offer  was  not  accepted.  8ice  v.  Cunningham,  1 
Cowen,  397,  is  like  Agan  v.  Mc^Ianus,  supra;  see  also  Carter  v.  Burley,  9 
New  Hamp.,  558;  Creamer  v.  Perry,  17  Pick.,  332;  Barkalow  v.  Johnson, 
1  llarr.,  397;  Robbins  v.  Pinckard,  5  Smedcs  &  Marsh.,  51.  As  to  a  prom- 
ise to  pay  made  by  two  of  three  executors  of  an  indorser,  see  Cayuga  Co. 
Bank  v.  Bennett,  5  Uill  R.,  2ii0;  it  does  not  bind  the  estate. 

«  Thornton  V.  Wynn,  12  Wheat.  R,  188;  Winn  v.  Levy.  2  How.  (Miss.), 
fl02;  Ross  V.  Hurd,  71  N.  Y.,  14. 

<  Uicks  V.  Beaufort,  Dixon  v.  Elliott,  and  Booth  v.  Jacobs,  supra; 
Bank  of  U.  8.  v.  Lyman,  20  Vt.  R.,  006;  Carmichael  v.  The  Bank  of  Penn., 
4  How.  (Miss.),  507;  Jones  v.  O'Brien,  tupra. 
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hy  him,  the  concession  is  quite  as  good  evidence  of  demand 
and  notice  as  a  promise  to  pay :  for,  as  we  have  said,  the  prom- 
ise to  pay  is  deemed  an  admission  of  liability — ^an  admission 
that  the  bill  or  note  has  been  presented  in  time,  and  that  due 
notice  of  non-payment  has  been  given.*  And  there  is  no  reason 
why  the  same  admission  may  not  be  made  by  a  negotiation  for 
time,  or  by  any  other  act  or  language  that  acknowledges  the 
obligation  to  pay  the  note  or  bill.*  Thus,  where  the  indorser 
stated  that  he  expected  to  pay  the  note,  but  reqa^ted  the 
holder  to  continue  to  try  and  collect  it  from  the  maker,  it  was 
held  that  such  statement  and  request  amounted  to  a  waiver  of 
the  defense  of  want  of  due  notice.'  So  where  an  indorser  of  a 
note  payable  at  a  bank,  being  informed  that  it  had  not  been  pre- 
sented for  payment  when  it  became  due,  replied,  **  You  hold  the 
note  two  or  three  days  and  I  will  make  it  all  right,"  it  was  held 
that  it  was  a  question  for  the  jury  to  say  whether  the  indorser 
intended  those  words  as  an  absolute  promise  to  pay  the  note.^ 

§  874:.  The  notice  may  be  recalled  or  its  effect  destroyed 
by  the  holder.  The  indorser  of  a  bill  of  exchange,  on  receiv- 
ing notice  of  protest,  goes  to  the  holder  of  the  bill  to  take  it 
up  and  is  informed  that  it  has  been  paid  and  credited  to  him 
by  the  bank  in  which  it  was  deposited  for  collection  ;  while  in 
truth  the  acceptor  was  insolvent  when  the  bill  matured  and  it 
was  not  paid,  but  the  drawer  remained  good  until  some  time 
afterwards ;  and  in  an  action  brought  by  the  holder  against  the 
indoraer,  after  the  drawer  became  insolvent,  it  was  held  that 
the  plaintiff  could  not  be  permitted  to  show  that  the  informa- 
tion given  by  him  to  the  indoi'ser  that  the  bill  had  been  paid, 
was  untrue — that  the  indorser  having  acted  upon  that  informa- 
tion, the  plaintiff  was  estopped  from  asserting  a  different  state 

>  Lundie  v.  Robertson,  7  East,  281;  Croxon  v.  Worthen,  5  M.  &  "W.,  5 
If  an  insolvent  enumerates  a  draft  among  bis  debt«,  inserting  it  in  the 

scbedule  of  bis  debts,  this  is  evidence  against  bim  of  the  fact  of  dishoDor. 
Hyde  v.  Stone.  20  How.  U.  S.,  170. 

A  letter  from  the  drawer  of  a  bill,  containing  expressions  from  which  an 
implied  promise  to  pay  it  may  be  inferred,  is  evidence  to  sliow  a  waiver  of 
the  objection  that  it  lias  not  been  presented.    Curtis  v.  Martin,  20  III.,  557. 

>  Gibbon  v.  Coggon,  2  Campb.,  188,  and  cases  cited  above. 

A  negotiation  for  terms,  without  promise  to  pay,  is  not  evidence  of  a 
waiver  of  notice.  Moore  v.  Hardciistle,  11  Md.,  480. 

*  Parsons  v.  Dickinson,  23  Mich.,  56. 

*  Qlendening  v.  Canary,  6  Daly,  489. 

212 


Fbocsedinqs  on  Kon-patment,  KonoE.  655 

of  facts.^  The  circumstance  that  the  plaintiff  acted  in  good 
faith,  supposing  that  the  bill  had  been  paid,  does  not  alter  the 
rale ;'  he  has  placed  himself  in  sach  a  situation  that  it  would 
be  fraudulent  in  him  to  show  that  what  he  stated,  and  defend- 
ant acted  upon  to  his  prejudice,  was  not  true. 

>  KingBley  ▼.  Yemon,  4  Band.  R,  861;  aee  Fickard  ▼.  BeuB,  0  Ad.  & 
m.,  469. 

*  Fetrie  t.  Feeter,  21  Wead.,  172. 
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CHAPTER  XI. 

Coupon  Bonds. 

§875.  Description, — A  coupon  bond  is  an  instrument 
composed  of  several  separate  and  distinct  obligations,  the  prin- 
cipal of  which  is  the  agreement  to  pay  a  sum  certain  at  a 
future  day  named  ;  tlie  subordinates  are  substantially  a  minute 
repetition  of  what  in  more  concise  tenns  is  contained  in  the 
bond  proper;  they  are  the  ccnipona  (from  the  French  verb 
couj)er\  those  parts  of  the  instrument  which  are  to  he  cut,  so 
attached  to  the  principal  obligation  as  to  be  easily  severed 
therefrom,  and  each  containing  within  itself  a  promise  to  pay 
the  interest  on  the  sura  named  therein,  accruing  during  a  speci- 
fied period  of  time,  at  the  end  of  such  period. 

§  876.  Negotiahility  of. — The  bond,  though  issued  under 
seal,  if  negotiable  in  form,  is  a  negotiable  security  and  ptw^es 
by  delivery  in  the  same  maJhner  and  with  the  same  eflFect  as  a 
promissory  note.*  And,  it  sesraa  an  individual,  as  well  as  any 
corporation  or  body  politic  may  issue  negotiable  coupon  bonds 
under  seal." 

A  bond  whereby  a  county  acknowledges  its  indebtedness  in 
a  certain  sum,  payable  at  a  time  therein  mentioned,  to  com- 
pany A,  or  the  holder,  if  it  "be  transferred  by  the  signature" 
of  its  president,  is  negotiable ;  and  on  the  president's  transfer 
thereof  by  indoreement  to  "  bearer*'  the  latter  may,  in  his  own 

^  White  V.  V.  «&  M.  R  R  Co.,  21  How.  (U.  S.),  575;  Evertson  v.  Nat. 
Bank  of  Newport,  60  N.  Y.,  14;  Brainerd  v.  N.  Y.  &  Harlem  R  R  Co.,  25 
N.  Y.,  496;  Haven  v.  Grand  Junction,  &c..  Co.,  109  Mass.,  88;  Gelpcke  v. 
Diibuquo,  1  Wall.,  175;  In  re  Imperial  Land  Co.,  &c.,  L.  R,  11  Eq.  Cas., 
478;  Lindsley  v.  Diefendorf,  4v3  How.  Pr.,  357;  Mercer  Co.  v.  Hackett,  1 
Wall.,  83;  Clapp  v.  Cedar  Co.,  5  Iowa,  15;  Moran  v.  Comm'rs  of  Miami 
Co.,  2  Black,  722;  Murray  v.  Lardncr,  2  Wall.,  110;  Commrs.  of  Manor  v. 
Clark,  94  U.  S.,  279;  Arents  v.  Commonwealth,  18  Gratt.,  778;  Riilway  v. 
Clcneay,  18  Ind.,  161;  Barrett  v.  County  Court,  44  Mo.,  197;  Society  for 
Savings  v.  City  of  New  London,  29  Conn.,  174;  Weith  v.  City  of  Wilming- 
ton, 68  N.  C,  841;  Humboldt  Township  v.  Long,  92  U.  S.,  642. 

-  Simeon  Leland,  in  Bankruptcy,  6  Ben.,  175. 
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name  sue  thereon.*  A  town  bond,  issued  in  payment  of 
subscriptions  for  stock  in  a  railroad  company,  reciting  that  it 
"shall  be  valid  only  when  it  is  thereon  duly  certified  that  the 
conditions  upon  which  it  was  voted,  issued  and  deposited  by 
said  town  have  been  performed,"  when  it  has  such  certificate 
put  upon  it,  is  in  a  condition  to  be  put  upon  the  market  as 
commercial  paper  and  the  purchaser  need  not  inquire  whether 
tlie  facts  were  as  certified.*  But  a  township  bond  which 
recites  that  "  it  is  to  be  converted  and  exchanged  for  bonds  of 
the  county  of  S.  whenever  the  injunction  now  covering  the 
subscription  of  $400,000,  made  by  the  county  court  of  said 
county  ....  sliall  be  finally  dissolved,  and  bonds  issued 
under  said  order,"  is  not  negotiable,  and  where  the  considera- 
tion for  it  has  failed,  no  action  will  lie  upon  it.' 

§  877.  Negotiability  of  coupon, — A  coupon  severed  from 
its  bond  may  circulate  as  an  independent  security  and  be  sued 
as  a  negotiable  instrument,  though  the  bond  have  been  paid 
and  extinguished.*  It  may  be  severed  and  negotiated  before 
the  maturity  of  the  interest  it  represents,  and  thus,  if  negotia- 
ble in  form,  pass  as  a  separate  and  independent  security,  like 
other  commercial  instruments,  and  with  all  their  incidents.* 
Its  negotiability,  as  with  all  other  contracts,  depends  somewhat 
upon  the  statute  merchant  of  the  state  under  whose  laws  the  bond 


»  County  of  Wilson  v.  Nat.  Bank,  108  D.  S.,  770. 
'  Menosha  v.  Hazard,  102  U.  8.,  81;  and  see  Anthony  v.  County  of  Jas- 
per, 101  U.  S.,  693. 

*  Merriwellier  v.  Saline  County,  5  Dillon,  C.  C,  265. 

*  National,  etc.,  v.  Hartford,  etc.,  8  R  I.,  875;  Mayor,  &c.,  of  Nashville 
V.  First  Nat.  Bank,  67  Tenn..  402;  Clark  v.  Iowa  City,  20  Wall.,  588,  589; 
Town  V.  Culver,  19  Wall.,  84;  City  v.  Lainson,  9  WaU.,  477;  New  London, 
etc.,  V.  Ware,  etc.,  41  Conn.,  542;  Spooner  v.  Holmes,  102  Mass.,  507;  City 
of  Memphis  V.  Brown,  5  Amer.  Law  Times  Rep.,  and  cases  there  cited; 
Wohey  v.  Pole,  4  Barn.  &  Aid.,  1;  Durant  v.  Iowa  City,  1  VVoolw.,  C.  C, 
69,  72;  Langstou  v.  8.  C.  R.  R,  2  S.  C,  N.  8.,  248;  Commonwealth  v.  Emi- 
grant Industrial,  etc.,  98  Mass.,  12;  McCoy  v.  Washington  Co.,  8  Wall.  Jr., 
881;  Town  of  Cicero  v.  ClilTord,  58  Ind.,  191. 

*  Evertson  v.  Nat.  Bank,  66  N.  Y.,  14;  8.  C,  4  Hun,  694;  Comm'rs  of 
Knox  Co.  V.  Asplnwall,  21  How.,  589;  Thomson  v.  Lee  Co.,  8  Wall.,  827; 
Clarke  v.  Janesville,  10  Wis.,  136;  Maddox  v.  Graham,  2  Met.  (Ky.),  56; 
Arents  t.  Commonwealth,  18  Gratt.,  773;  Clark  v.  Iowa  City,  20  Wall., 
583;  Beaver  ('o.  v.  Armstrong,  44  Pcnn.  8t.,  63;  Mayor,  &c.,  of  Nashville 
V.  Potomac  Ins.  Co.,  58  Tenn.,  296;  Rose  v.  City  of  Bainbridge,  17  Conn., 
243;  Kctchum  v.  Duncan.  96  U.  8.,  659;  Walnut  v.  Wade,  103  U.  8.,  688; 
Cooper  v.  Town  of  Thompson,  18  Biatchf.  C.  C,  484. 

215 


656  Coupon  Bonds, 

is  issued,  and  somewhat  upon  the  terms  of  the  contract,  as  shown 
on  the  face  of  the  coupon  itself.  For  example,  when  the  coupon  is, 
in  terms,  a  distinct  promise  to  pay  the  bearer  the  amount  specified 
therein,  at  a  day  and  place  named,  it  is  within  the  authorities  a 
promissory  note  for  the  payment  of  money  to  the  holder  and 
transferable  by  delivery,  although  detached  from  the  bond  to 
which  it  refers.  The  fact  that  it  is  declared  to  be  for  interest 
npon  a  bond  specified  by  its  number,  does  not  destroy  its 
negotiability  when  separated  from  the  bond,  or  impair  the  title 
of  one  purchasing  from  another  without  production  of  the 
bond.  If,  however,  it  is  not,  upon  its  face,  payable  to  any 
person  by  name,  or  his  order,  or  to  the  bearer  or  to  the  order 
of  a  fictitious  person,  it  is  not  separately,  at  least  in  New 
York,  negotiable,  although  the  bond  to  which  it  was  attached 
is  negotiable.*  It  may  be  questioned  whether  the  parties 
to  an  instrument  can  give  it  a  negotiable  character,  with  all 
the  incidents  pertaining  to  negotiable  paper,  when  it  is  not,  in 
terms,  within  the  class  of  instruments  known  to  the  law  as  ne- 
gotiable.' 

It  is  for  the  interest  of  corporations  issuing  bonds  for  the 
payment  of  money  that  they  should  be  negotiable,  and  they 
are  ordinarily  made  so  npon  their  face.  When  so  made  and 
issued  under  legislative  authority,  coupon  bonds  are  nego- 
tiable the  same  as  promissory  notes,  and  the  title  of  the  pur- 
chaser of  such  a  security  for  a  valuable  consideration  has  all 
the  qualities  of  that  of  the  holder  of  ordinary  commercial  paper 
under  the  same  circumstances.  A  bona  fide  purchaser,  before 
due,  of  such  bonds,  or  the  coupons  attached  thereto,  which  have 
been  stolen,  if  they  are  npon  their  face  negotiable,  obtain?, 
as  against  the  owner,  a  valid  title.*    He  is  not  bound  to  make 

» Evertson  v.  Nat.  Bank  of  Newport,  06  N.  Y.,  14;  3  N.  Y.  R.  S.  (6  ed.), 
1160;  and  see  Jackson  v.  York,  etc.,  R.  R.  Co.,  48  Me.,  147;  Wright  v.  O. 
and  Miss.  R.  R.  Co..  1  Disney  (O.),  465;  Story  on  Notes,  §  44;  Meyer  v.  Y. 
&  C.  R.  Co.,  43  Me.,  232:  Douglass  v.  Wilkinson,  6  Wend.,  637;  Texas  v. 
Vvhite,  7  Wall.,  700;  Thomas  v.  Kinsey,  8  Ga.,  44. 

*  Evertson  v.  Nat.  Bank  of  Newport,  9upra;  Crouch  v.  Credit  Foncier 
of  England,  L.  R.,  8  Q.  B.,  374;  see,  to  the  contrary,  Daniel  on  Negotiable 
Secarities,  Vol.  2,  p.  470,  §  1512,  and  n&U, 

» Evertson  v.  Nat.  Bank  of  Newport,  supra;  Raphael  v.  Gov.,  etc.,  17 
C.  B.,  161;  Comstock  v.  Hannah,  76  111.,  631;  Murray  v.  Lardner)  3  Wall., 
Ill;  Gelpcke  v.  Dubuque,  1  Wall.,  175;  HotcUkias  v.  Bank,  21  Wall.,  854; 
Venice  v.  Woodruff,  62  N.  Y.,  462;  Mercer  Co.  v.  Hacket,  1  Wall.,  83; 
Clapp  V.  Cedar  Co.,  5  Iowa,  15;  Moi-an  v.  Comm'rs,  2  Black,  722;  Trust, 
etc.,  V.  Hamilton,  7  U.  C.  Com.  PI.,  98. 
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inqoiry  of  the  person  who  offered  them  for  sale  as  to  liis  right 
or  title  thereto,  or  to  take  any  special  precjiutionary  measures 
in  the  purchase  by  which  the  interests  of  other  parties  should 
be  protected ;  and  the  fact  of  an  omission  on  his  part  to  examine 
and  regaled  notices  of  the  theft  left  at  his  place  of  business  will 
not,  of  itself,  without  actual  knowledge  or  notice,  dei)rivo  him 
of  the  character  of  a  bona  fide  purchaser.  Briefly,  then,  one 
alleging  laalafi^lea  in  such  purchase,  must  establish  it.*  As  a 
rule,  the  corporation  having  authority  under  a  given  state  of 
facts,  or  upon  complying  with  certain  requisites,  to  issue  such 
bonds,  is  estopped,  after  issuing  them,  as  against  a  bona  fide 
purchaser,  from  denying  that  such  facts  existed  or  that  the 
condition  upon  which  it  was  authorized  to  issue  them  was  not 
complied  with.' 

§  878.  The  seal.  —The  term  "  bond,"  as  now  generally 
applied  to  state  and  corporate  obligations,  is  simply  intended 
to  signify  a  security  of  a  degree  of  permanence,  as  distinguished 
from  those  of  an  ordinary  nature,  such  as  bills  of  exchange  and 
promissory  notes.  Seals  are  in  nowise  necessary  to  their  valid- 
ity as  corporate  obligations,*  unless  the  statute  authorizing  the 
issue  of  the  bonds  require  them  to  be  under  seal,^  and  their 

'  Seybel  v.  National  Currency  Bank,  54  N.  Y.,  288;  Goodman  v.  Simons, 
20  How.  (U.  8.),  343,  865;  Lardner  v.  Murray,  8  Wall.,  121;  Backhouse  v. 
Harrison,  8  B.  &  A.,  1098;  Byles  on  Bills  of  Exchange,  119;  Arbouin  t. 
Anderson,  1 Q.  B.,  498-504;  Hall  v.  Wilson,  16 Barb.,  648;  Goodman  v.  Har- 
vey, 4  Adolph.  &  Ellis,  870;  City  of  Elizabeth  v.  Force,  29  N.  J.  Eq.,  587; 
Goodwin  v.  Robarts,  1  Appeal  Oases  (Eng.  H.  L.).  476;  B.  C,  16  Eng.  Rep. 
(Moak's),  119;  Lord  v.  Wilkinson,  56  Barb.,  598. 

>  Menasha  v.  Hazard,  102  U.  S.,  81;  Hackctt  t.  Ottawa,  99  U.  S.,  86; 
Weyanwega  v.  Ayling,  id.,  112;  Walker  v.  State,  12  8.  C,  200;  Thomp- 
Bon  V.  Lee  County,  8  Wall.,  827;  Supervisors  v.  Schenck,  5  Wall.,  772;  Lee 
Co.  V.  Rogers,  7  Wall.,  181;  Pine  Grove  v.  Talcott,  19  Wall.,  668;  Munson 
▼.  Lyons,  12  Blatchf.,  539;  Rice  v.  R.  R.  Co.,  1  Black,  886;  Pendleton  v. 
Amy,  13  Wall.,  804;  Gelpcke  v.  Dubuque,  1  Wall.,  203;  Miller  v.  Town  of 
Berlin,  18  Blatchf.,  245;  iMayor  v.  Lord,  9  Wall.,  414;  Lexington  v.  Butler, 
14  Wall.,  293;  County  of  Henry  v.  Nicolay,  95  U.  S.,  620;  Moran  v.  Miami 
Co.,  2  Black,  725;  Venice  v.  Woodruff,  62  N.  Y.,  462;  New  Haven,  etc., 
V.  Chatham,  42  Conn.,  465;  Sherwood  v.  Meadow,  etc.,  50  Cal.,  412;  Craw- 
ford V.  Coburg,  21  Upper  Can.  Q.  B.,  118;  Brock  v.  Toronto,  etc.,  17 
Grant's  Chy.,  425;  Danielly  ▼.  Cabaniss,  52  Ga.,  212;  Mason  v.  Shawnee- 
town,  77  HI.,  533;  Tilden  v.  Blair,  21  Wall,  241;  Harter  v.  Kemochan,  108 
U.  8.,  562. 

*  People  V.  Mead,  24  N.  Y.,  114,  124;  Conn.  Mut.  Life  Ins.  Co.  y.  Cleye- 
land,  ^bc,  Co.,  41  Barb.,  22;  Augusta  v.  Augusta  Bank,  66  Me.,  176;  and 
see  Phelps  ▼.  Yates,  16  Blatchf.  C.  C,  192. 

*  Avery  v.  Springport,  14  Blatchf.,  C.  C,  272. 
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charjicter  .1?  cominorcial  instninients  cannot  be  controlled  by 
tho  mere  fact  that  they  are  issued  under  seal.  The  decisions 
to  tlie  ciToct,  that  an  instnnaent  under  seal  is  not  negotiable, 
refer  to  private  obligations  between  individuals.  They  cannot 
be  extended  to  public  securities,  intended  to  seek  for  a  market 
throughout  the  civilized  world.  Seals  are  not  placed  upon  them 
to  restrain  their  negotiability,  but  rather  to  stamp  them  as 
genuine  wherever  they  might  be  in  circulation.* 

§  879.  Reqioisites  of  coupon  honds. — All  that  is  essential 
in  a  coupon^  in  order  that  an  action  may  be  maintained  thereon 
when  separated  from  the  bond,  is,  that  it  should  expressly  state 
who  may  be  called  upon  to  pay  it  when  due,  and  the  amount, 
and  the  time  of  payment."  Hence,  it  may  be  substantially  in 
the  form  of  a  promissory  note,  of  a  bill  of  ex(?hange,  of  a  draft 
upon  the  treasury  of  the  corporation  issuing  it,  of  a  check  upon 
a  banking-house,  or  of  an  interest  warrant,  as  "  $35,  Interest 

warrant  for  thirty-five  dollars,   $35,  upon  bond  No  of 

the  Danville,  Urbana,  Blooinington  and  Pekin  Railroad  Com- 
pany, payable  in  gold  coin  at  the  oflice  of  The  Farmers'  Loan 
and  Tmst  Company  in  the  city  of  New  York,  April  1,  1871. 
W.  J.  Ermentrout,  Secretary.'  When,  however,  in  form  like 
the  interest  warrant  above,  it  should  be  remembered  that  it  is 
not  negotiable  as  between  third  parties:*  But  one  in  this  form, 
"  Interest  warrant  No.  12.  On  the  first  day  of  July,  1856, 
the  X  railroad  company  will  pay  to  beafer  thirty  dollars  for 
interest  on  its  bond  No.  342.  J.  S.  Treasurer,"  is  negotiable 
by  delivery.* 

§880.  Ce7*tainty  as  to  amount  payable. — The  bond  must 
state  with  certainty  the  exact  amount  payable  according  to  its 
terms.     For  such  defect  in  the  bond  itself,  deprives  it  of  its 

^  Dinsmore  v.  Duncan,  57  N.  Y.,  573,  577;  Simeon  Leland  in  Bank- 
ruptcy, 6  Ben.,  175. 

*  Woods  V.  Lawrence,  1  Black. ,  360. 

*  See  for  different  fonns,  Evertson  v.  National  Bank  of  Newport,  66  N. 
Y.,  14;  Arentsv.  Commonwealth.  18  Gratt.,  773;  Mercer  Co.  v.  Hubbard, 
45  111.,  140;  Thomson  v.  Lee  Co.,  3  Wall.,  327;  Moran  v.  Comm'rs.,  &c.,  3 
Black.,  722;  Crosby  v.  New  London,  &c.  Co.,  26  Conn.,  121;  Wahiut  v 
Wade,  103  U.  S.,  688,  684;  Jarrolt  v.  Moberly,  103  U.  S.,  582. 

*  Evertson  v.  Nat.  Bank  of  Newport,  66  N.  Y.,  14;  and  see  ante,  § 
876. 

*  Haven  v.  Grand,  &c.,  109  Mass.,  88. 
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negotiable  character/  For  example :  certain  bonds  of  a  rail- 
road company  in  Louisiana,  promising  to  pay  the  bearer  either 
£225  sterling  in  London,  or  $1,000  in  New  York,  or  in  New 
Orleans,  declared  that  the  president  of  the  company  was 
authorized  to  fix,  by  life  indoi-sement,  the  place  of  payment. 
On  their  back  were  printed  the  following  words  :  "  I  hereby 
agree  that  the  written  bonds  and  the  interest  coupons  thereto 

attached  shall  be  payable  in ."     The  blank  for  the 

place  of  payment  was  not  filled.  The  bonds  were  never  issued 
by  the  company,  bnt  were  seized  and  carried  oil  daring  the 
late  war.  They  and  the  past-due  coupons  thereto  attached 
were  purchased  in  New  York  for  a  very  small  consideration. 
In  an  action  upon  the  bonds  it  was  held  that  in  the  absence  of 
the  required  indorsement,  the  uncertainty  of  the  amount  paya- 
ble was  a  defect  which  deprived  the  bonds  of  the  character  of 
negotiability;  and  that,  the  purchaser  was  aflPected  with  notice  of 
their  invalidity,  and  did  not  sustain  the  position  of  a  honafide 
holder  without  notice."  The  rule  that  the  hona  Jide  holder  of 
an  incomplete  instrument,  negotiable  but  for  some  lack  capable 
of  being  supplied,  has  an  implied  authority  to  supply  the  omis- 
sion and  to  hold  the  maker  thereon,  only  applies  where  the 
latter  has,  by  his  own  act,  or  the  act  of  another,  authorized, 
confided  in,  or  invested  with  apparent  authority  by  him,  put 
the  instrument  in  circulation  as  negotiable  paper.' 

§  881.  To  wJufm  and  where  payable. — A  coupon  is  nego- 
tiable, if  instead  of  being  made  payable  to  any  particular  per- 
son the  name  of  the  payee  is  left  blank.  Any  holder  has  the 
right  to  fill  in  his  name  in  the  blank  space,  and  thus  make  the 
instrument  payable  to  himself ;  and  until  that  is  done  it  will 
circulate  as  though  payable  to  bearer.*     But  the  exact  place  of 


»  Ledwich  v.  McKim,  53  N.  Y..  807;  Norwich  Bank  v.  Hyde,  13  Conn., 
279;  Exon  v.  Russell,  4  M.  &  8.,  505;  Woodworth  v.  Bank  of  America,  19 
Jobns.,  391. 

'  Parsons  v.  .Jackson,  99  U.  S  ,  434;  and  see  Jackson  v.  Vicksbur^,  &c., 
R.  R.  Co.,  2  Woods.  C.  C,  141;  Ledwich  v.  McKim,  53  N.  Y.,  307. 

«  Ledwich  v.  McKim,  53  N.  Y.,  307. 

*  Dinsmore  v.  Duncan,  57  N.  Y..  573,  577;  White  v.  Vernon,  &c.,  R. 

R.  Co.,  21  How,,  575;  Crutchley  v.  Clarence,  2  M.  &  S.,  90;  Grecnhow  v. 

Boyle,  7  BIackf.,56;  Preston  v.  Hull,  23  Uratt.,  613;  1  Pars,  on  Notes  and 

JBills,  332:  2  id.,  448;  Crutchley  v.  Mann,  6  Taunt.,  529;  Boyd  v.  Kennedy, 

*38  N.  J.  L.,  146. 
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payment  must  }>e  fixed.*  Frequently  a  certain  banking-honse 
in  New  York  city  is  specified  as  the  place  of  payment.  But  it 
had  been  held  in  Illinois,  that  unless  specially  authorized  so  to 
do  by  the  legislature  of  the  state,  a  municipal  corporation  could 
not  bind  itself  to  pay  its  indebtedness  at  any  other  place  than 
at  its  treasury;  that  a  county  court  had  no  power  to  issue 
bonds  payable  in  the  city  of  New  York.  And  the  courts  say, 
that  states,  counties,  and  corporations  created  for  public  con- 
venience only,  are  not  required  to  seek  their  creditor  to  dis- 
charge their  indebtedness,  but  where  payment  is  desired,  the 
demand  should  be  made  at  their  treasury.'  The  supreme  court 
of  the  United  States,  however,  and  many  state  courts  view  it 
differently,  and,  in  effect,  hold  that  the  power  of  a  municipal 
corporation  to  make  any  contract  does  not  depend  upon  the 
place  of  performance  of  the  contract,  but  rather  upon  its  scope 
and  object.*  Although,  in  the  federal  and  state  courts,  cases 
upon  bonds  and  their  interest  coupons  payable  in  the  city  of 
New  York  and  other  commercial  centers  are  of  frequent  oc- 
currence, this  question  seems,  of  late,  not  to  have  been  mooted. 
And  in  Illinois,  where  the  corporation  exceeds  its  authority  by 
making  its  securities  payable  outside  the  state,  it  has  been  held 
that,  although  that  particular  provision  would  be  invalid, 
nevertheless  the  security  would  be  binding  and  payable  at  its 
treasury.* 

§  882.  Time  of  payment. — ^Where  a  bond  is  conditioned 
for  the  payment  of  a  certain  sum,  and  no  time  is  fixed  therein 
for  payment,  it  is  in  law  a  covenant  for  immediate  payment.* 

§  883.  Delivery  essential  to  validity. — As  with  every  con- 
tract for  the  payment  of  money,  delivery  ^s  essential  to  the  va- 
lidity of  a  coupon  bond.     With  the  delivery  of  an  incomplete 

>  Norwich  Bank  v.  Hyde,  13  Conn.,  279;  Ledwich  v.  McKim,  63  N.  Y., 
807;  Parsons  v.  Jackson.  09  U.  8.,  434 

*  Prettyman  v.  Tazewell  Co.,  19  HI.,  406;  Pekin  v.  Reynolds,  81  Bl., 
530;  People  v.  Tazewell  Co.,  22  111..  151. 

*  Thomson  v.  Lee  Co.,  3  Wall.,  338;  Gelpcke  v.  Dubuque,  1  Wall.,  178; 
Lexington  v.  Butler,  14  Wall.,  289:  Kenosha  v.  Lamson,  8  Wall,  478;  Za- 
briskie  v.  Cleveland,  &c.,  R.  R.  Co.,  23  How.,  400;  Conn.  Mnt.  Ins.  Co.  v 
C.  C.  &  C.  R  R.  Co.,  23  How.  Pr.,  180;  Same  v.  Same,  41  Barb.,  9. 

<  Johnson  v.  County  of  Stark,  24  111.,  91;  and  see  United  States  y. 
Mora,  07  U.  S.  418. 

*  Rhoads  v.  Reed,  89  Penn.  St,  436. 
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lx)n(l  goes  the  authority,  impliedly,  to  perfect  it.  Such  a  bond 
sttjl^n,  IS  uujiccompanied  by  such  authority,  and  to  it,  no  one 
GUI  ticfjuirc  title.*  But  on  the  principle  that  of  two,  one  of 
whom  must  suffer  by  the  wroui^ful  act  of  a  third,  it  should  be 
he  wlio  has  enabled  the  wrongful  act  to  be  done,  one  honestly 
acquiring  a  complete,  but  undelivered  and  stolen  bond  or 
coupon,  is  entitled  to  hold  it,  and  recover  its  full  value,  against 
the  maker  thereof.' 

§  884.  Licidents  of  hands  and  coupons, — Though  designed 
to  circulate  as  marketable  commodities  l)0>ids  and  their  coupons 
are  not  bills  of  credit  within  the  meaning  of  the  United 
States  constitution."  Generally,  as  we  have  noticed,  they  are, 
upon  their  face,  made  negotiable ;  and  so  made  they  are  transfera- 
ble, by  delivery,  like  promissory  notes,  even  though  not,  in  fact, 
resembling  them  ;*  and  they  necessarily  have  all  the  characteris- 
tics of  such  instruments,  and  are  entitled  to  the  benefit  of  the 
days  of  grace  allowable  on  bills  and  notes,  ])ayable  at  a  given 
day  or  on  time.  "  Having  every  other  qualitj,"  say  the  Jtfew 
York  court  of  appeals  concerning  coupons,  "they  cannot  be  ex- 
cepted from  the  general  rule,  which,  by  commercial  usiige, 
sanctioned  by  law,  is  applied  to  every  instrument  negotiable  in 
its  character,  coming  within  the  ordinary  definition  of  bills  of 
exchange,  or  promissory  notes.*  And  the  rules  applying  to  the 
purchase  and  presentment  of  other  commercial  paper  apply  to 
the  purchase  and  presentment  of  negotiable  bonds  and  coupons. 
Hence,  such  a  bond  or  coupon  must  be  presented  at  maturity 
to  bind  an  indoraer ;  and  within  a  reasonable  time  thereafter 
to  bind  a  guarantor.*  And  the  purchaser  of  an  overdue  bond 
or  coupon  obtains  no  better  title  than  his  vendor  had.^     But, 

'  Ledwicb  v.  McKim,  58  N.  Y.,  807;  Alaas  v.  Missouri,  &c.,  R.  Co.,  88 
K.  Y.,  223. 

•  Grand  Eapids,  &c.,  R  R.  Co.  v.  Sanders,  17  Hun,  552,  554,  and  cases 
cited. 

'  McCoy  V.  Washinijton  County,  3  Wall.  Jr.,  386. 
<  8ee  ante,  %%  875-^7/. 

•  Evertson  v.  Nat.  Bank  of  Newport,  CON.  Y.,  14,  22;  and  see  Hodges 
v.  Shuler,  22  N.  Y.,  114;  Story  on  Bills,  §  342;  Story  on  Promissory  Notes, 
§21');  to  the  contrary  see  Arents  v.  Commonwealth,  18  Grait.,  77o;  2  Dnn- 
iol  on  Negotiable  Inatniments,  pp.  445,  446,  §  1490;  pp.  464,  465,  §§  1505, 
1606. 

•  Ante,  %  21.  nole, 

^  Chester  v.  Dorr,  41  N.  Y.,  279;  Vermilye  v.  Express  Co.,  21  Wall., 
188;  United  States  v.  Vermilye  10  Blatch.,  280;  Texas  y.  White,  7  Wall., 
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be  it  remembered,  a  purchase  on  the  last  day  of  grace  is  a 
purchase  before  due.*  And  the  mere  fact  that  stolen  coupon 
bonds,  sold  to  a  purchaser  in  good  faith  and  for  value,  bear 
some  coupons  which  are  ov(»rdue,  does  not  affect  the  purchasei-'s 
title  to  the  bonds  to  the  extent  of  the  principal  and  the 
coupons  not  yet  due.*  Yet,  if  the  bonds  having  on  their  face 
many  years  to  run,  are  issued  and  put  in  circulation  with  an 
indorsement  upon  each  of  them,  to  the  effect  that  in  case  de- 
fault be  made  in  paying  any  of  the  interest  coupons  at  maturity, 
then,  as  part  of  the  contract,  the  bond  shall  become  due  and 
payable,  they  are  legally  due,  as.  to  the  whole  of  the  principal, 
whenever  a  default  in  paying  interest  according  to  any  of  the 
coupons  occure.  Time  is  of  the  essence  of  the  contract.*  The 
purchaser  of  coupons,  referring  to  the  bonds  to  which  they 
were  attached,  and  purporting  to  be  for  interest  thereon,  is 
chai'geable  with  notice  of  all  the  bonds  contain.* 

§  885.  Interest — Overdue  interest  coupons  draw  interest 
from  the  time  when  payable,  although  no  demand  of  payment 
has  been  shown.  The  failure  to  present  the  coupons  for  pay- 
ment does  not  prevent  the  running  of  interest.*  But  in  an 
action  upon  interest  couj^ons,  where  claim  for  interest  after 
their  maturity  is  made,  the  defendant  may  show  as  a  complete 


702;  Texas  v.  Ilardenberg.  10  Wall.,  68;  Newell  v.  Gregg,  51  Barb.,  268; 
National,  etc.,  v.  Kirby,  108  Mass..  497;  Boss  v.  Hewitt,  15  Wis..  260; 
Bank  v.  County  CommVs.  14  Minn.,  77. 

*  Evertson  v.  Nat.  Bank  of  Newport,  66  N.  Y.,  14;  Hodges  v.  Shuler, 
22  N.  Y..  114;  Daly  v.  Proetz,  20  Minn.,  411;  Crosley  v.  Grant,  36  N.  H.. 
273.  278. 

«  Gilbough  V,  Norfolk,  etc.,  Co.,  1  Hugh,  410;  Cromwell  v.  Sac  Co.,  96 
U.  S.,  51,  58;  National,  etc.,  v.  Kirby,  108  Mass.,  497;  Railway  Co.  v. 
Bpraguc,  103  U.  S.,  756;  Boss  v.  Hewitt,  15  Wis.,  200. 

'  Mayor,  etc.  v.  City  Bank,  etc.,  58  Ga.,  584. 

*  McClure  v.  Oxford,  91  U.  8.,  429;  Silliman  v.  Fredericksburgh,  etc., 
R  R.  Co..  27Gratt.,  119. 

*  Walnut  V.  Wade,  103  U.  S.,  683,  696;  Aurom  City  v.  West,  7  Wall., 
82;  Clark  v.  Iowa  City,  20  Wall,  583:  Genoa  v.  Woodruff,  92  U.  S.,  502; 
North  Penn.  R.  R.  Co.  v.  Adams,  54  Pcnn.  St.,  94;  Gelpcko  v.  Dubuque, 
1  Wall.,  20;  JeffersonvlUe  v.  Patterson,  26  Ind.,  16;  Virginia  v.  Ches.  &0. 
Canal  Co.,  32  Md.,  501;  Ilollinp-swortli  v.  Detroit,  3  McLean,  4?2;  Langs- 
ton  V.  S.  C.  R.  R.  Co.,  2  8.  C.  N.  S.,  248;  Thomson  v.  Lee  County,  8 
Wall.,  827;  San  Antonio  v.  Lane,  82  Tex.,  405;  Mills  v.  Jefferson,  20  Wis., 
50;  but  see  National,  etc.  v.  Hartford,  etc.,  8  R.  L.  375;  Pekin  v.  Reynolds, 
31  111.,  631;  Johnson  v.  Stark  Co.,  24  111.,  75:  Chioigo  v.  People,  56  III, 
827;  Irvine  v.  Withers,  1  Stew.  (Ala.),  234. 
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defense  to  the  claim  for  interest,  that  it  had  money  ready  to 
pay  the  coupons  at  the  time  and  place  where  they  were 
payable.*  In  other  words,  the  plaintiff  to  recover  interest  on 
the  overdue  coupon  need  not  affirmatively  prove  that  the  pay- 
ment of  the  coupon  had  been  unjustly  and  unreasonably  neg- 
lected or  refused.  But  tlie  defendant  may  show,  a.s  against 
tlie  claim  for  such  interest,  that  the  payment  of  tiie  coupon 
hud  not  been  unjustly  neglected  or  refused.  In  an  action 
upou  interest  cou])ons  judgment  will  not  be  permitted  without 
producing  the  coupons,  as  they  might  be  outstanding  and  va^'d 
in  the  Iiands  of  other  parties.' 

Where  a  number  of  bonds,  included  in  one  issue,  are 
secured  by  a  single  mortgage  whicii  does  not  produce  enough 
to  pay  all  the  bonds,  the  various  owners  of  di|ferent  bonds 
AvAYQ  pro  rata.  Neither  the  fact  that  the  bonds  are  unnum- 
bei"ed  from  one  upwards,  nor  questions  as  to  time  or  irregular 
manner  of  transfer  of  any  one  bond  to  its  holder,  can  ci*eate  a 
priority  in  favor  of  one  over  another.* 

§  886.  CoitpotiSy  liow  secured. — Coupons  detached  from  a 
bond  secured  by  a  mortgage  upon  a  railroad  are  a  part  of  the 
mortgage  debt,  though  the  holder  thereof  have  no  interest  in 
the  bond ;  the  holder  of  the  coupons  i3  entitled  to  share  pro 
rata  in  the  proceeds  of  a  sale  under  a  foreclosure  of  the  mort- 
gage.'' And  one  advancing  money  with  which  to  take  up,  wlien 
due,  interest  coupons  of  bonds  of  a  single  series,  so  secured, 
with  the  agreement  that  he  should  hold  them  uncanceled  as 
security  for  the  money  so  advanced,  is  secured  by  the  mort- 
gage as  against  the  railroad,  the  mortgagor ;  but  as  between 
liim  and  tlie  bondholders  who  received  the  amount  of  their 
coupons  in  ignorance  of  the  transaction,  and  supposln;^  their 
coupons  to  have  been  paid,  the  latter  have  prior  equities,  and 
if  upon  foreclosure  and  sale  of  the  mortgaged  pr()[)jrty  the 


*  North  Pcnn.  R.  II.  Co.  v.  Adams,  supra;  Walnut  v.  Wade,  supra; 
Wallace  v.  McConncll,  13  Pet.,  136;  Corcomn  v.  Chesapeake,  etc.,  Co., 
1  31ac Arthur,  358. 

*  h.eno«ha  v.  Lamaon,  9  Wall.,  482. 

»  Hodge's  Appeal,  84  Penn.  St.,  359;  Stanton  v.  A.  &  C.  R.  R.,  2  Woods, 
C.  C,  523;  Ketchum  v  Duncan,  23  How.,  130;  State  v.  Sparlauburg,  &c., 
R  R.  Co.,  8  S.  C,  129. 

*  SewcU  V.  Brainard,  38  Vt.,  364;  Miller  v.  Rutland.  &c.  R.  R.  Co.,  40 
Vt.,  399;  Beaver  v.  Armstrong,  44  Penn.  St.,  63;  Eaven  v.  Grand,  &c.,  R. 
R  Co.,  109  Mass.,  88. 
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sum  realized  is  insufficient  to  pay  the  face  of  the  bonds,  the 
holder  of  the  coupons  is  not  entitled  to  share  in  the  proceeds.* 

§  887.  State  bonds. — ^Holders  of  state  bonds  issued  with- 
out constitutional  authority  and  accepted  from  the  officers  of 
the  state  in  exchange  for  the  bonds  of  a  railroad  company,  by 
virtue  of  an  act  of  the  legislature,  are  entitled  to  enforce  for 
their  own  benefit  a  statutory  mortgage  created  by  the  same  act, 
in  favor  of  the  state,  to  secure  the  payment  of  the  bonds  of 
the  company  for  which  the  state  bonds  were  exchanged.* 

§888.  Variance  between  bonds  and  security. — ^Where 
there  is  a  difference  between  the  terms  of  the  bonds  and  of 
the  mortgage  securing  them,  e,  g.y  where  the  mortgage  pro- 
vides, that  upon  non-payment  of  interest  for  six  months,  the 
J)rincipal*of  the  bonds  should  become  due,  whether  demanded 
or  not,  while  the  bonds  declare  that  in  case  of  the  non-pay- 
ment of  any  half-yearly  installment  of  interest  which  had  be- 
come due  and  had  been  demanded,  if  such  default  should  con- 
tinue six  months  after  demand,  the  principal  of  the  bonds 
should  become  due, — the  bonds  being  the  principal  thing  con- 
taining the  obligation  of  the  company,  and  the  mortga^  a 
mere  security  to  insure  the  performance  of  that  obligation,  the 
terms  of  the  bonds  should  controL* 

§  889.  .Efect  of  provisiofh  limiting  -bromsfer. — ^A  provis- 
ion in  a  bond  payable  to  bearer,  issued  and  put  in  circulation 
by  a  corporation,  that  the  bond  might  ^'  be  registered  and 
made  payable  by  transfer  only  on  the  books  of  the  company," 
does  not  of  itself  make  such  bonds  non-n^otiable  by  mere 
manual  transfer/ 

§  890.  Indorsement. — Upon  an  unqualified  indorsement 
by  a  railroad  company  of  a  negotiable  bond  of  a  municipal 
cor[>oration  payable  to  the  railroad  company  or  assigns  in 
twenty  years,  such  indorsement  being  authorized  by  law,  it 
has  been  held  that  the  raiboad  company  is  liable  as  indorser 
upon  the  failure  of  the  municipal  corporation  to  pay  the  bond 

« Union  Trust  Co.  v.  Monticello,  &c.,  Co.,  03  N.  Y.,  311. 
» North  Carolina  R  R  Co.  v.  Drew,  8  Woods,  C.  C,  6W. 
•  Railway  Co.  v.  Bprague.  102  U.  8.,  756. 
^  Savannah,  &c.,  R  R  Co.  v.  Lancaster,  62  Ala.,  656. 
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on  demand  at  maturity,  provided  proper  steps  have  been  taken 
to  charge  the  company  as  indorscr.' 

§  891.  Eights  of  ifie  holder  or  purchaser. — As  we  have 
seen,  tlie  principles  which  control  in  adjudicating  upon  ordinary 
commercial  paper,  control  also  in  determining  the  rights  of  the 
holder  or  purchaser  of  bonds  or  coupons.  In  the  Supreme 
Court  of  the  United  States,  his  rights  will  be  detennined  ac- 
cording to  the  statutes  of  the  state  wherein  the  bond  is  issued, 
38  they  were  construed  by  her  highest  court  at  the  time  the 
bond  was  put  upon  the  market  as  commercial  paper ;  and  in  a 
case  involving  those  rights,  the  Supreme  Federal  Court  will 
not  be  governed  by  any  subsequent  decision  of  such  highest 
state  court  in  conflict  with  that  under  which  they  accrued.* 

§  892.  Purchaser — how  affected  hy  vendor^ a  want  of  title. — 
If  one  purchase,  before  its  maturity,  in  good  faith  and  for 
value,  a  negotiable  bond  or  coupon,  his  rights  are  not  affected 
by  the  fact  that  his  vendor  had  no  title  thereto ;  even  though 
the  thing  purchased  had  been  previously  stolen  and  that  fact 
advertised  by  the  time  owner.*  But  his  rights  as  a  bona  fide 
holder  will  not  avail  if  the  bond  were  never,  or  illegally,  is- 
sued. Thus,  if  the  corporation  had  no  power  or  authority  to 
issue  such  bond  it  would  be  utterly  void  in  the  hands  of  any 
holder.  If,  having  power  and  authority,  bonds  are  prepared 
but  not  perfected,  and  then  stolen,  and  forged  so  as  apparently 
to  be  perfect,  the  bonds  are  not  the  contract  of  the  corporation 
preparing  them,  and  cannot  be  enforced  against  it.  For  ex- 
ample, where  bonds  are  prepared,  and  upon  the  face  of  each 
instrument  is  written  a  declaration  that  ^'  this  bond  shall  not 
become  obligatory  until  it  shall  have  been  authenticated  by  a 
certificate  indorsed  thereon,  duly  signed  by  the  trustee  afore- 
said," a  forged  authentication  in  the  prescribed  manner  will 
not  make  such  bonds  the  contracts  of  the  corporation,  even  in 

'  Bonner  v.  New  Orleans,  2  Woods,  C.  C,  185. 

« DougJasB  V.  Pike  Co.,  101  U.  S..  677;  United  States  v.  Morrison,  4 
Pet.,  124;  Townsliip  of  Elmwood  v.  Marcy,  92  U.  S.,  289;  Gclpcke  v.  Du- 
bnqne,  1  Wall.,  202;  Thompson  v.  Perrine,  103  U.  8.,  806;  and  see  Ken- 
osha v.  Lamson,  9  WalL,  478;  Thompson  v.  Lee  County,  8  id.,  827;  Lee 
County  V.  Rogers,  7  id.,  181;  Woodniif  v.  Woodruff,  52  N.  Y.,  58;  Lind- 
say V.  Lindsay,  47  Ind.,  288. 

'Sec  ante,  §  877,  and  authorities  there  cited;  Consolidated,  &c.  v. 
Avegno,  28  La.  Ann.,  552;  City  of  Elizabeth  v.  Force,  29  N.  J.  Eq.,  587. 
Vol.  II.— 15  226 


655  Coupon  Bonds. 

the  hands  of  a  hona  fide  holder.  It  constitutes  a  perfect  de- 
fense that  the  corporation  is  able  to  say,  "  these  are  not  bonds 
ever  made,  or  issued  by  us,  but  are  forgeries,  upon  which  no 
liability  ever  existed  or  arpse  against  us.''  And  the  corporation 
will  not  be  estopped  from  urging  this  defence  because,  though 
having  knowledge  that  the  bonds  were  missing,  they  did  not 
notify  the  public  they  were  missing,  lost  or  stolen,  or  that  they 
had  not  been  issued  by  the  company.* 

§  893.  A  purchaser  in  good  faith,  for  value  and  before 
maturity,  of  a  perfected  municipal  bond,  or  a  buyer  from  one 
who  acquired  the  bond  from  such  purchaser,  holds  it  free  from 
all  intirinities  of  origin,  except  want  of  power  in  the  makers, 
and  prohibited  consideration,  and  his  right  is  to  recover,  not 
merely  reimbursement  of  what  he  paid,  but  the  amount  due  by 
the  obligation.*  He  is  hound  to  look  far  enough,  and  no 
further,  than  to  see,  that  there  was  legislative  authority  for 
its  issue,  and  that  the  oflScere  who  were  thereunto  authorized 
have  decided  that  the  precedent  conditions  upon  which  it  was 
allowed  to  be  exercised,  have  been  fulfilled.*  Their  recital 
upon  the  bonds  themselves,  that  such  precedent  conditions  have 
been  fulfilled  may  be  relied  upon  by  the  hona  fide  holder  as 
conclusive  of  the  fact,  and  binding  upon  the  municipality ;  for 
the  recital  is  itself  a  decision  of  the  fact  by  the  appointed 
tribunal.^  And  although  the  constitutional  limit  of  indebted- 
ness has  been  exceeded  by  a  municipal  corporation,  yet,  if 
neither  the  constitution  nor  the  statute  prescribe  any  rule  or 

»  Maas  V.  Missouri,  &c..  R.  R.  Co..  83  N.  Y.,  228;  affirming  S.  C,  11 
Hun,  8;  and  see  Anthony  v.  Jasper  County,  4  Dill.  C.  C,  136;  8.  C,  101 
U.  S..  693. 

«  Cromwell  v.  Sac  County,  96  U.  S.,  51 ;  County  of  Henry  v.  Nicolay,  95 
TJ.  S.,  619;  Hancock  v.  Chicot  Co.,  82  Ark.,  575;  Lindsey  v.  Rottaken,  id., 
619;  South  Carolina,  &c.  v.  County  of  Osceola,  45  Iowa,  168;  Walker  v. 
State,  12  S.  C,  200;  Singer  v.  St.  Louis,  «&c.,  R.  R  Co.,  6  Mo.  App.,  427; 
Grand  Rapids,  &c.,  R.  R.  Co.  v.  Sanders,  17  Hun  (N.  Y.),  553. 
♦  "  Clock  V.  Bourbon  Co.  Comm'rs.,  99  U.  8.,  686;  Westennan  v.  Cape 
Girardeau,  &c.  Co.,  5  Dill.  C.  C,  112;  Mercer  Co.  v.  Hackett,  1  Wall'.,  t2; 
Comm'rs.  of  Knox  Co.  v.  Aspinwall,  21  How.,  545;  Pendleton  County  v. 
Amy,  13  Wall.,  297;  Moran  v.  Miami  County,  2  Black,  722;  St.  Joseph 
Township  v.  Rogers,  16  Wall.,  059. 

4  Town  of  Coli)raa  v.  Eaves,  92  U.  S.,  484;  Orleans  v.  Pratt,  99 id.,  676; 
Buchanan  v.  Litchfield,  102  id.,  278;  Comm'i*s.  of  Knox  County  v.  Aspin- 
waU,  21  How.,  53D;  Kenicott  v.  Supervisors,  16  Wall.,  452;  County  of 
Moultrie  v.  Savings  Bank,  92  U.  S.,  631;  Marcy  v.  Township  of  Oswego, 
id.,  6^7;  Bonham  v.  Needles,  108  U.  S.»  648;  Harter  v.  Kemochan,  id.,  563 
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test  by  which  persons  contmctiug  with  municipal  corporations 
should  a&certuiii  the  extent  of  the  "existing  indebtedness," 
and  the  bunds  cuntaiii  recitals  which,  upon  any  fair  construction, 
amount  to  a  representation  uix)n  the  part  of  the  constituted 
authorities  of  the  municipal  corporation,  that  the  requirements 
of  the  constitution  were  met, — that  is,  that  the  corporation's  in- 
debtedness, increased  by  the  amount  of  the  bonds  in  question, 
.  was  within  the  constitutional  limit — then  it  would  seem  that 
under  the  deeisions  of  the  United  States  Supreme  Court,  the 
corporation  might  bo  estopped  from  disputing  the  truth  of 
such  representations,  as  against  a  honajlde  holder  of  its  bonds.' 
The  reason  is  that  the  extent  of  the  corporate  indebtedness  is 
a  iact  peculiarly  within  the  knowledge  of  the  constituted  au- 
thorities of  the  corporation,  and  one  which  cannot  at  all  times 
and  absolutely,  or  with  reasonable  certainty,  be  ascertained 
from  any  olHcial  documents  to  which  the  public  had  access. 
The  corporate  liabilities  might  frequently  vary  in  their  aggre- 
gate amount,  and  at  particular  periods  might  be  of  di£Eerent 
kinds,  some  iixed  and  absolute,  while  others  would  be  contin- 
gent upon  events  thereafter  to  happen.'  But  other  than  a  re- 
cital in  such  case,  that  the  requirements  of  the  constitution 
were  met,  there  can  be  no  doubt  that  mere  recitals  of  legisla- 
tive authority  in  the  bond  will  not,  alone,  protect  the  bona  fide 
liolder.* 

§  894.  Solder^  how  cha/rgeahle  with  notice, — ^Evcry  holder 
of  a  municipal  bond  is  chargeable  with  notice  of  the  provisions 
of  the  law  by  which  the  issue  of  his  bond  was  authorized  ;*  es» 
pccially  so,  if  the  instrument  refer  on  its  f^ce  to  the  statutory 


>  Buchanan  v.  Litchfield,  102  U.  S.,  278;  Town  of  Coloma  v.  Eaves,  92 
U.  8.,  4S4;  and  see  A7ilson  v.  Salamanca,  99  U.  S.,  499;  South  Carolina, 
&e.  R.  it,  Co.  V.  County  of  Osceola,  45  Iowa,  1C8. 

•  See  Buchanan  v.  Litclifield,  $upra. 
'  »  Lippincott  v.  Pana,  92  lU.,  24;  Gaddis  v.  Richland  Co.,  id.,  119;  Peo- 
ple T.  Jackson  County,  id.,  441;  WoodruH  v.  Okolona,  57  Miss.,  806. 

«Ogden  V.  County  of  Daviess,  102  U.  S.,  034;  Gaddis  v.  Richland 
County,  92I1L,  IIU;  Stale  v.  School  District,  10  Neb.,  544;  Trcadway  v. 
Schnaubcr,  1  Diik.  Ter.,  2;]0;  Bates  County  v.  Winter,  97  U.  S.,  83; 
Starin  v.  Genoa,  23  N.  Y.,  439;  Gould  v.  Sterling,  id.,  456;  County  of' 
Hardin  v.  McFarlan.  83  lU.,  138;  Town  of  South  Ottawa  v.  Perkins,  94  UJ 
8.,  260;  ilarsh  V.  Fulton  Co.,  10  Wall,  683;  Townsp.  of  Ejist  Oaldand  v. 
Skinner,  94  U.  8.,  257;  Wilhamson  v.  Keokuk,  44  Iowa,  88;  Sykes  v.  Co- 
lumbus, 55  Miss.,  115;  State  v.  Macon  County  Court,  68  Mo.,  29;  Lewis  ▼• 
Shreveport,  8  Woods,  C.  C,  205. 
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power  under  which  it  is  issned/  He  is  also  chargeable  with 
notice  of  all  facts  appearing  u\yoii  public  records,  n^arding 
the  rights  and  powers  and  the  limitations  thereof,  of  the  cor- 
poration or  its  agents,  in  issuing  the  bond.*  So,  if  county 
commissioners  are  authorized  to  issue  bonds  and  to  make  sub- 
scription to  the  stock  of  a  railix>ad  ciompany,  whose  road  ntns 
through  or  into  the  county,  the  holder  of  a  bond  will  be 
chargeable  with  notice  of  the  fact  that  the  i*ailroad  in  aid  of 
which  it  was  issued,  did  not  touch  the  county.*  But  in  the 
case  of  bonds  regular  on  their  face  in  the  hands  of  a  bona  Jide 
holder  without  notice,  it  is  no  defense  that  thecor]>oration  that 
issued  the  bonds  was  not  oi^anized  within  the  time  pi'escribed 
by  its  tsharter  ;*  nor  that,  when  the  bonds  were  issued,  a  snit  to 
restrain  the  issue  was  pending;*  and  evidence  ia  such  case  of 
mere  informalities  or  irregularities,  and  even  of  fraud  in  the 
perfonnance  of  a  condition  precedent  to  the  issuance  of  the 
bonds,  or  in  the  execution  and  issuing  of  the  bonds  themselves, 
is  inadmissible.* 

§  895.  He^arded  as  chattels. — ^Negotiable  coupon  bonds 
now  stan4  not  only  equal  befoi-e  the  law  to  the  negotiable 
paper  pertaining  to  the  commercial  business  of  the  country, 
and  to  its  circulating  medium,  but  they  ai*e  also,  for  their  greater 
advantage,  and  for  the  purpose  of  causing  them  to  be  accepted 

^^^^■^■^—      I  I.  ■      ■     ■  I  I  Ml  ■!!      — ^^—        ■!    ■        ■    I— ^— ^Ml^l       ■■  IM  !■  ■■  I  ■  II        ■■■■■■      »        »  ^M^^— ^i^^^»^^^ 

>  Fisk  V.  Kenosha,  26  Wis.,  29;  Aurora  v.  West  22  Ind.,  89;  McClure 
V.  Townsp.  of  Oxford,  94  U.  S.,  429;  Silliman  v.  Fredericksburgh,  &c.,  27 
Gratt.,  129;  La.  State  Bank  v.  Orleans  Nav.  Co.,  3  La.  Ann.,  295;  Town 
of  Middlepojt  v.  ^tna  Life  Ins.  Co.,  82  111.,  5C2;  Wilson  v.  City  of  Shrcve- 
port,  29  La..  678;  Slifer  v.  Howell,  9  W.  Va.,  391;  Caylus  v.  N.  Y.,&c.  R. 
R  Co.,  10  Hun  (N.  Y.),  295;  Commonwealth  v.  Chesapeake,  &c.  Co.,  32 
Md.,  501;  but  see  Wood  v.  Alleghany  Co.,  8  Wall.  Jr.,  267. 

>  Bissell  V.  City  of  Kankakee,  64  Dl.,  249;  Starin  v.  Genoa,  23  N.  Y., 
489;  Gould  v.  Sterling,  id.,  456;  Vceder  v.  Lima,  19  Wis.,  298;  Duancs- 
burgh  V.  Jenkins,  57  N.  Y.,  177;  Clark  v.  Des Moines,  19  Iowa,  201 ;  Cooley 
Const.  Lim.,  215;  Backman  v.  Charlestown,  42  N.  H.,  125;  De  Yoea  y. 
Richmond,  18  Gratt..  838. 

'  Treadwcll  v.  Commissioners,  &c.,  11  Ohio  St.,  183. 

*  Macon  County  v.  Shores,  97  U.  S.,  272. 

*  Macon  County  v.  Shores,  97  U.  S.,  272;  Cass  Co.  v.  Qillelt,  100  U.  S., 
585;  see  Bailey  v.  Town  of  Lansing,  13  Blatchf.  C.  C,  424;  Durant  v. 
Iowa  County,  1  Woolw. ,  69. 

« Macon  County  v.  Shores,  97  U.  S.,  272;  Mercer  Co.  v.  Hubbard,  45 
111.,  142;  Town  of  East  Lincoln  v.  Davenport,  94  U.  S.,  801;  Stemes  v. 
Franklin  Co.,  48  Mo.,  107;  Smead  v.  Trustees  of  Union  Township,  8  Ohio 
St.,  394;  Walker  v.  State,  12  S.  C,  200. 
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as  nmong  the  most  desirable  inrestments  for  capital  iu  the 
monetar)'^  cental's  of  the  world,  regarded  as  cliattcls,  in  so  far 
as  that  character  shall  tend  to  relieve  them  from  defenses  and 
burdens  incident  to  choses  in  action  merely,  and  give  to  them 
a  merchantable  and  vendible  qnality.*  Hence,  once  regularly 
put  upon  the  market,  they  may  be  bought  and  sold  for  any 
amount  agreed  upon  between  the  parties."  But  the  municipal 
corporation  issuing  them  has  no  implied  authority  to  sell  them 
below  par.'  Yet  the  modern  rule  holds  such  bonds  saleable, 
free  of  equities  between  the  original  parties ;  also,  exempt  from 
the  defense  of  usury  founded  on  the  fact  that  they  have  been 
issued  and  sold  below  par  value;  also,  subject  to  the  rule  of 
damages,  in  an  action  for  conversion,  which  applies  to  chattels, 
rather  than  to  that  which  applies  to  private  evidence  of  debt* 
But  one  who  purchases  coupon  bonds  of  a  town  from  a  railroad 
corporation,  at  a  discount,  with  knowledge  that  the  corporation 
had  received  them  in  an  unauthorized  exchange  for  its  stock, 
is  not  a  hona  fide  holder,  and  takes  the  bonds  subject  to  any 
other  defense  existing  against  them/ 

§  896.  Where  a  municipal  corporation  is  authorized  by 
law  to  issue  its  bonds  to  a  manufacturing  corporation,  pur- 
chasei-s  of  said  bonds  are  bound  to  take  notice  as  to  whether 
the  latter  corporation  was  organized  for  private  purposes.* 

If  a  municipal  corporation  have  express  and  unrestricted 
anthority  to  issue  negotiable  bonds,  such  bonds  will  not  be 
void  in  the  hands  of  a  hona  fide  holder,  merely  because  made 
payable  at  an  earlier  date  than  directed  in  the  city  ordinance 
relating  to  the  mode  of  executing  them/ 

§  897.  When  holder  entitled  to  reimbursement — A  case 
may  occur,  in  which  a  bona  fide  holder  of  bonds  is  entitled  to 
be  reimbursed  for  whjit  ho  paid  for  bonds  which  were  illegally 

>  Griffith  V.  Burden,  35  Iowa.  138;  Lexington  v.  Butler,  14  Wall.,  283. 
•Grifiitb  v.  Burden,  85  Iowa,  138;  Town  of  Danville  v.  Sutiierlio,  20 
Gratt.,  55.5;  City  of  Lynchburg  v.  Norvell,  id..  001. 

•  Atchiuson  v.  Butcher,  8  Kans.,  104;  Daviess  County  Court  v.  Howard, 
13  Bush  (Ky.),  102,  111. 

•  Griffith  V.  Burden,  35  Iowa,  138;  but  see  Town  of  Danville  v.  Suther- 
lin,  20  Gratt.,  555;  Lynchburg  v.  Norvell,  id.,  001;  Atchinson  v.  Butcher, 
3  Kans.,  104. 

«  Starin  v.  Town  of  Genoa,  23  N.  Y.,  489. 

•  Central  Branch,  &c.,  Co.,  v.  Smith,  23  Kan.,  745. 
'  Gilchrist  v.  Little  Rock,  1  Dill.  C.  C,  261. 
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issued  by  a  corporation,  and  upon  which  ho  conld  not  maintain 
an  action  against  it.  For  example :  A  state  has  a  law  which 
enacts  that  "no  bond  thereafter  issued  by  any  county,  city,  or 
incorporated  town,  for  any  purpose  whatever,  shall  be  valid  or 
negotiated  until  it  is  registered  by  the  state  auditor,  and  his 
ceititicate  of  such  registrJition  indorsed  thereon."  A  city  of 
that  state,  empowered  to  borrow  money  and  provide  for  the 
payment  of  her  debts,  for  that  purpose,  puts  out  upon  the 
market,  her  bonds  with  a  false  date,. representing  and  inducing 
the  belief  that  they  were  executed,  put  out  and  had  become 
valid  commercial  securities  before  the  registry  law  went  into 
effect.  One  purchases  the  bonds  in  good  faith,  for  value  and 
before  maturity.  In  his  hands  the  bonds  are  invalid ;  but 
the  city  will  be  held  to  have  been  in  the  market  as  a  bor- 
rower, and  .to  have  received  the  money  in  that  character,  not- 
withstanding the  transaction  assumed  the  form  of  a  sale  of  her 
securities.  The  purchaser  will  be  held  entitled  to  recover  the 
money  he  paid,  with  interest  thereon,  from  the  time  the  obli- 
gation of  *the  city  to  pay,  was  denied.* 

§  898.  One  who  holds  a  bond  subject  to  the  order  of  its 
owner  has  no  authority  to  receive  any  payment  upon  it ;  and 
if  such  a  payment  is  made,  the  obligor  is  not  discharged  jpro 
tanto^ 

A  railroad  company  issued  bonds  for  the  payment,  to 
bearer,  of  money  with  interest,  with  interest  coupons,  in  the 
usual  form,  attached.  Before  the  time  fixed  for  the  payment 
of  tlie  principal  in  the  bonds,  they  became  due  at  once,  under 
a  condition  contained  in  the  mortgage  securing  the  bonds.  In  an 
action  upon  interest  coupons  for  a  time  subsequent  to  the  bonds 
thus  becoming  due,  it  was  held  that  the  holder  of  such  cou- 
pons, is  entitled  to  recover  the  amount  of  them,  the  damages 
allowed  by  law  for  default  in  payment  of  the  principal  being 
at  the  same  rate  as  the  stipulated  interest." 

§  899.  Statutes  of  limitations, — "  Laws  limiting  the  time 
of  bringing  suit  constitute  a  part  of  the  lex  fori  of  every  coun- 
try ;  they  are  laws  for  administering  justice,  one  of  the  most 

»  Louisiana  v.  Wood,  103  U.  S.,  204;  affirming  8.  C,  5  Dillon  C.  C,  123; 
see  Anthony  v.  Jasper  County,  4  Dill.  C.  C,  186;  S.  C,  101  U.  8.,  693. 

•  Brown  v.  Taylor.  32  Gratt.,  135. 

•  Welsh  V.  First  Div.  St.  Paul,  &c.,  R.  R.  Co.,  25  Minn.,  814 
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sacred  and  important  of  sovereign  rights.'"  And  "  the  courts 
of  the  United  States,  in  the  absence  of  legislation  by  congress, 
recognize  the  statutes  of  limitations  of  the  several  states,  and 
give  them  the  same  construction  and  effect  wliich  are  given  bj 
the  lo<ial  tribunals."'  As  all  statutes ^egia  to  ran  when  the 
right  of  action  is  oomi)lete,'  and  as  it  is  well  settled  that  suit 
may  be  maintained  upon  unpaid  coupons,  in  advance  of  the 
maturity  of  the  principal  debt,  and  without  producing  the 
bonds,  but  that  theholder  of  such  coupons  is  entitled  to  recover 
interest  thereon  from  their  maturity/  so  the  statute  of  limita- 
tion begins  to  run  against  coupons  from  the  time  they  respect- 
ively mature ;  and  it  makes  no  diffierence  in  the  application  of 
the  principal  whether  the  coupon  is  attached  to,  or  detached 
from  the  bond  which  represents  the  principal  debt  ;*  nor  does 
the  time  when  the  right  of  action  accraes  on  the  principal 
debt,  affect  its  application.*  But  an  action  upon  a  coupon, 
detached  from  the  bond  and  negotiated  to  other  parties,  is 
subject  to  the  same  limitations  as  an  action  upon  the  bond 
itself/ 

§  900.  Municipal  corporations, — By  municipal  corpora- 
tions, as  here  used,  is  intended  public  corporations,  created  by 
government  for  political  purposes,  and  having  subordinate  and 
local  powera  of  legislation :  e,  g.^  a  county,  town,  city,  etc.' 

§  901.  Constitutional  inhibitions. — In  many,  if  not  in 
most  of  the  states,  constitutional  inhibitions  prevent,  and  wisely 
too,  any  county,  city,  town  or  village  from  incurring  any  in- 


1  Hawkins  v.  Barney's  Lessee,  5  Pet.,  457;  McElmoyle  v.  Cohen,  13  Pet., 
812. 

•  Quoted  in  Amy  v.  Dubuque,  98  U.  8.,  470;  citing  LefflngweU  v.  War- 
ren, 2  Black,  699;  Green  v.  Lessee  of  Neal,  6  Pet.,  291;  Harpending  v.  The 
Dutch  Church,  16  id.,  45o;  Davie  v.  Briggs,  97  U.  8.,  628;  Coddington  v. 
Railroad  Co.,  103  U.  8.,  409. 

»  Clark  V.  Iowa  City,  20  Wall.,  583;  Wilcox  v.  Plummer*8  Executors,  4 
Pet.,  172. 

•  Corners  of  Knox  Co.  v.  Aspinwall,  21  How.,  539;  Gelpcke  v.  Dubuque, 
1  WaU.,  175;  Kenosha  v.  Lamson,  9  WnlL,  477;  Lexington  v.  Butler,  14 
id,,  282;  Clark  v.  Iowa  City,  supra;  Genoa  v.  Woodrufi,  92  U.  8.,  502. 

»  Amy  V.  Dubuque,  98  U.  8.,  470. 

•  Amy  V.  Dubuque,  »upra. 

'  Kenosha  v.  Lamson,  supra;  Lexington  v.  Butler,  supra;  Clark  v, 
Iowa  City,  supra;  Clark  v.  Janesville,  1  Biss.,  98. 

•  2  Bouv.  Law  Diet.,  201. 
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debtedness  except  for  county,  city,  town  or  village  purposes , 
and  from  giving  any  money  or  property,  or  loaning  its  money 
or  credit  to  or  in  aid  of  any  individual,  association  or  corix>- 
ration ;  and  from  l)ecoming,  directly  or  indirectly,  the  owner  of 
stock  in  or  lx)nds  of  ^ny  association  or  corjwration ;  town- 
ships come  witliin  such  an  inliibition.'  So  soon  as  such  an  in- 
hibition becomes  a  pait  of  the  constitution  of  any  state,  all 
actions  by  municipal  cor])oratiou8  in  that  state,  not  yet  finished, 
towards  the  isoue  of  bonds  in  aid  of  any  individual,  association 
or  corporation,  at  once  fall  to  the  ground;  unless  there  has,  by 
operation  of  law,  or  in  pursuance  of  some  authorized  and  valid 
agreement,  been  created  a  right  to  have  such  action  perfected 
by  issuing  bonds.'  If  the  inhibition  be  such  as  only  to  pro- 
hibit tlie  legislature  from  thercafter  directing  or  confemng  ' 
authority  upon  sucii  municipal  corporations  to  incur  any  in- 
debtedness, &c.,  as  above,  existing  acts  by  which  authority 
is  conferred  upon  them  to  make  particular  subscriptions,  or  to 
issue  bonds  for  particular  purposes,  will  not  be  abrogated  and 
annulled,  although  those  bodies  have  not  carried  them  into 
efEect.  And  bonds  issued  in  pui*suance  of  such  pre-existing 
acts  will  be  valid."  But  amendments  of  such  pre-existing  acts, 
subsequent  to  such  a  constitutional  provision,  ai'e  subject  to  its 
prohibition.* 

§  902.  Power  of  legislature. — A  municipal  corporation, 
as  to  the  powers  it  shall  possess  and  the  functions  it  shall  per- 
form, is  the  creature  of  the  legislative  will.  In  the  absence  of 
all  constitutional  restrictions  the  legislature  may  give  it  power 
to  incur  an  indebtedness,  or  to  issue  its  bonds  for  the  furtherance 
of  any  public  object  or  purpose,  and  in  behalf  of  any  indi- 
vidual or  corporation ;  the  legislature  may  impose  upon  it,  as 

*  llarshman  v.  Bates  Co.,  02  U.  8.,  509;  sec  Concord  v.  PortsmouUi,  id., 
625;  JanoU  V.  Moberly,  103  U.  S.,  580;  Anthony  v.  Jasper  Count}',  101 
U.  S.,  Gi)3. 

«  Falconer  v.  B.  &  J.  R.  R.  Co.,  69  N.  Y.,  491 ;  and  see  Jarrolt  v.  Mober- 
ly, supra. 

»  fc-mead  v.  Trustees  of  Union  Township,  8  Ohio  St.,  894;  Cass  v.  Dil- 
lon, 2  Ohio  St.,  898;  County  of  Scotland  v.  Thomas,  94  U.  8.,  688;  Com- 
m*rsof  Knox  County  V.  Nichols,  14  Ohio  St.,  260;  County  of  Honry  v. 
Nicolay,  95  U.  8.,  619;  Stale  v.  SuMivan  County,  51  Mo.,  522;  State  v. 
Town  of  Clark,  23  Minn.,  423;  County  of  Callaway  v.  Foster,  93  U.   S., 

567. 

♦Dodge  Y.   County  of  Platte,  82  N.    Y.,  218;   reversing   16    Hun, 

285. 
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one  of  its  functions,  any  duty  or  Bpecial  burden  of  a  public 
nature. 

§  903.  In  a  late  case  in  the  court  of  appeals  of  New  York, 
FoLGEE^  Ch.  J.,  says :  "  It  is  not  to  be  denied  that  the  legisla- 
tion of  the  last  two  decades  of  years,  wise  or  otherwise,  has  af- 
fected, I  may  say  has  changed,  the  character  and  capacity  of  the 
simple  township  of  former  days.  The  legislature  has  imposed 
liabilities  and  obligations  and  corresponding  duties  upon  it,  that 
have  made  it  something  different  from  a  mere  political  division 
of  the  state,  and  brought  it  in  character  and  capacity  nearer  to 
a  municipal  corporation.  The  legislature  has  commanded  a 
town  in  the  state  to  issue  bonds.  They  are  to  be  the  bonds  of 
the  town ;  when  issued  they  are  the  bonds  of  the  town  ;  not  of 
anv  officer  of  the  town,  not  of  the  persons  dwelling  at  the  time 
in  the  town,  not  of  the  property  situated  there.  So  far,  then, 
the  township  has  been,  by  legislative  power,  made  an  entity, 
with  capacity  as  a  town  to  incur  a  debt  and  make  an  obliga- 
tion, and  become  liable  to  pay.  With  this  capacity,  must  of 
need  go  the  power  to  pay,  the  power  to  get  money  to  pay, 
the  power  and  capacity  to  receive  money  for  its  use  in 
making  payment.  And  therewith  must  go  all  the  incidents 
that  follow  that  power  and  capacity.  If  by  chance  it  gets 
the  money  of  any  one  without  the  right  to  it,  for  the  pur- 
pose of  meeting  its  obligations,  nnd  applies  that  money  to 
its  own  use  in  meeting  them,  it  follows  that  it  incura  a  lia- 
bility to  that  person  therefor,  as  well  as  would"  a  natural  per- 
son, or  any  municipal  corporation.  Xo  this  end  are  the  eases 
just  above  cited."*  There  can  be  no  doubt  that  the  powers 
conferied  on  a  municipal  corporation  must  relate  to  the  public 
interest  of  the  territoi-y  or  body  of  persons  within  its  limits. 
Bo  relating,  a  power  may  be  conferred  upon  it,  in  the  absence 
of  constitutional  restriction,  to  issue  bonds  in  favor  of  railroad 
companies.*     A  railroad  terminating  at  a  village  or  city  is  not 

»  Horn  V.  Town  of  New  Lots,  83  N.  Y.,  100,  106;  citing  Hathaway  v. 
Cincinnatus,  Q2  id.,  434-447;  Gould  v.  OneontM.  71  id.,  298;  Supervisor  of 
Ihitf  h(»s8  ▼.  Sisson,  24  Wend.,  887;  People  v.  Hawkins,  40  N.  Y.,  9, 

'  Duanesburgh  v.  Jenkins,  57  N.  Y.,  177,  186;  Bank  of  Rome  v.  ViMage 
of  Rome,  18  N.  Y.,  38;  Same  v.  Same,  19  id.,  20;  People  v.  MitcbeU,  35 
id.,  551;  Clarke  v.  City  of  Rochester.  24  id.,  446;  CommVs  of  Knox  Co. 
V.  AspinwaU,  21  How.,  639;  Township  of  Pine  Grove  v.  Talcolt,  19 
Wall.,  666;  Seybert  v.  Pittsburgh,  1  WaH.,  272;  Bridgeport  v.  Ilousa- 
tomc,  &c.,  Co..  15  Conn.,  475;  Talbot  y.  Dent,  9  B.  Monr..  526;  Davis 
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BO  foreign  to  its  public  interests,  and  those  of  its  inhabitants, 
that  it  is  beyond  the  legislative  power  to  authorize  the  village 
or  city  to  become  interested  in  its  construction.'  Indeed,  it 
seems  a  municipal  cprporation  may  be  authorized  to  donate  its 
bonds  to  a  railroad  company  outside  the  state,  if  it  look  to  a 
connection  with  it." 

§  904.  WTien  may  issue  bonds  withaut  special  autfiority, 
— A  municipal  corporation  may,  without  special  legislative 
authority,  issue  its  bonds  or  evidence  of  indebtedness  for 
a  debt  lawfully  contracted  in  the  proper  performance  of  its 
municipal  duties.*  But  without  special  legislative  authority, 
it  cannot  issue  its  bonds  to  raise  money  to  pay  a  debt,  though 
lawfully  contracted.  It  would  seem,  however,  that  where 
authority  is  given  to  do  particular  acts,  as  to  purchase  r«al 
estate,  to  erect  public  buildings  and  the  like,  power  and  author- 
ity to  borrow  money  for  such  particular  purposes  will  be 
implied.*  If  it  have  authority  to  issue  bonds  to  a  certain 
amount,  a  bond  given  by  it  within  the  limited  amount  is 
prima  facie  valid.  If  the  corporation  had  previously  ex- 
hausted its  authority  by  issuing  other  bonds  to  the  full  amount, 
the  burden  of  pioving  such  fact  is  on  the  corporation.*  The 
bonds  of  a  municipal  corporation,  issued  in  payment  of  its 
subs'-Tiption  to  the  ctock  of  a  railroad  company,  are  void,  un- 
less the  statute  confera  in  express  terms,  or  by  reasonable  mi- 
plication,  authority  to  issue  them." 

§  905.  Power  of  legislature  to  direct  or  aiitlwrize  muni- 
cipal corporations  to  icsue  honds, — "  As  the  majority  in  any 
municipal  community  has  no  inherent  power  to  bind  the 
minority  and  require  them  to  bear  taxation  for  a  purpose  they 

V.  Ramsny  Co.,  18  Minn.,  482;  Commonwealth  v.  McWilliams,  11  Penn. 
St.,  Gl. 

'  Bank  of  Rome  v.  Village  of  Rome.  18  N.  Y..  88. 

«  Railroad  Co.  v.  County  of  Otoe,  16  Wall.,  667;  Qirincy,  &c.,  R  R  Co. 
V.  Morris.  84  111  ,  410. 

» Commonwealth  v.  Pittsburgh,  88Penn.  St..  66;  De  Voss  v.  City  of  Rich- 
mond, 18  Gratt..  338;  Galena  y.  Corwith,  48  HI.,  423;  Railroad  Co.  v. 
Evansvillc,  10  Ind.,  395;  Lynde  v.  County,  16  Wall.,  6;  Bank  v.  Chili- 
cothe,  7  Ohio,  Part  XL,  31;  Mills  v.  Gleason,  11  Wis.,  470;  Ketchum  v. 
City  of  Buffalo,  14  N.  Y.  a56;  and  cases  cited  at  page  363. 

*Bank  v.  Chilicothe,  supra;  Lynde  v.  County,  16  Wall.,  6;  Ketchnm  v. 
Buffalo,  14  N.  Y:,  356. 

»  Neely  v.  Yorkville  Town  Council,  10  8.  C,  141. 

•  Wells  V.  Supervisors,  102  U.  8.,  625. 
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disapprove,  it  is  evident  that  the  power  when  so  exercised  is 
derived  from  the  grant  of  the  legislature.  Tfius  granting  power, 
the  legislature  binds  the  minority  without  its  consijnt;  and,  on 
the  same  principle,  it  may  make  the  duty  imperative  on  both 
majority  and  minority  in  any  locality  to  subscribe  for  stock, 
to  issue  bonds,  and  to  pay  taxes  levied  for  the  purpose  of  con- 
structing a  railroad.  For,  if  it  may  bind  one  citizen  without 
his  consent,  it  may  bind  all ;  the  rights  and  immunities  of  all 
being  no  more  beyond  the  legislative  power  than  those  of 
each  individual.  It  therefore  rests  in  the  legislative  discretion 
to  impose  any  conditions  it  may  think  the  public  welfare  re- 
quires to  the  exercise  of  such  a  power.  Nor,  when  it  has  once 
acted,  has  it  parted  with  any  portion  of  its  authority.  It  may 
always  and  at  any  time  do  what  it  might  have  done  in  the  be- 
ginning. It  may  take  away  any  conditions,  and  make  the  duty 
absolute  at  once,  or  impose  other  and  new  ones  at  its  pleasure."' 

§  906.  There  is  no  distinction  in  principle  between  a  law 
authorizing  a  town  to  subscribe  for  shares  in  a  railroad  and  to 
issue  bonds  in  payment  therefor,  and  a. law  directing  the  same 
thing  to  be  done.  "  In  the  absence  of  special  constitutional 
restraints,"  say  the  New  York  Commission  of  Appeals,  '*  the 
state  itself  may  build  and  run  a  railroad,  or  may  take  shares  in 
it.  Indeed,  in  the  infancy  of  such  enterprises,  the  grant  of 
the  right  of  eminent  domain  to  railroad  companies  was  sus- 
tained upon  the  idea  that  railroads  were,  in  their  own  nature, 
public  undertakings  and  of  public  use,  as  other  highways.  It 
was  considered  a  mere  prudential  question,  to  be  decided  by 
the  state  itself,  whether  it  would  construct  them  as  public 
works,  by  the  state  officei-s,  or  commit  that  power  to  private 
individuals,  who  should  do  the  work  and  derive  their  remu- 
neration from  the  profits  of  the  enterprise.  With  these  views 
the  state  made  loans  and  subsidies  in  aid  of  such  undertakings ; 
and  in  the  earlier  laws  for  the  incorporation  of  railroad  com- 
panies, provided  for  the  assumption  by  the  state  of  the  whole 
enterprise  upon  terms  of  payment  prescribed  in  the  acts  of 
incorporation This  being   so,   it  is  not  per- 

^i*  ■■  ■■—     .^  .MB..  ■»  ■■■  ■»■■  ■!  IWI^  I  111  ^^^—   ■■■    1^.  ■       ■   ■   ■■        ■■        ^^^■^B    ■  ■^ 

1  Duanesbnrgh  v.  Jenkins,  57  N.  Y.,  177,  190;  and  see  Langhome  v. 
Robineon,  20  Gratt,  661;  People  v.  Lawrence,  41  N.  Y.,  137;  8.  C,  36 
Barb.,  177;  Blanding  v.  Burr,  13  Cal..  343;  Shaw  v.  Dennis.  5  Gilm.  (lU.), 
416;  Thomas  v.  Leland,  24  Wend  ,  65;  Philadelphia  v.  Field,  68  Penn.  St., 
820;  Thomson  v.  Lee  County,  3  Wall.,  380. 
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ccived  bow  the  pj\rticular  agency  employed  to  effect  such  a 
work  can  change  its  character."*  The  weight  of  the  later  au- 
thorities in  New  York,  however,  seems  to  determine  that  a 
municipal  corporation  cannot  be  compeU-ed  without  its  consent, 
or  that  of  its  taxable  inhabitants,  to  become  a  stockholder  in  a 
railway  corporation,  or  to  incur  a  debt  in  its  behalf,  and  that 
a  mandatory  statute  requiring  it  to  issue  its  bonds  without  sucli 
consent,  and  to  invest  the  proceeds  thereof  in  the  stock  of  a 
railroad  corporation  is  unconstitutional.*  And  in  the  case  of 
Uorton  V.  Thompson  (71  N.  Y,  513),  it  was  held  that  an  act 
of  the  legislature,  validating  the  unauthorized  and  illegal  ex- 
change by  commissioners  of  town  bonds  for  stock  in  a  railroad 
company  was  unconstitutional  and  void,  for  the  reason  that  the 
bonds  had  not  been  originally  issued  in  conformity  with  the 
consent  of  the  tax-payers,  and  the  legislature  had  no  power  to 
authorize  or  direct  the  commissioners  originally  to  contract 
the  debt  without  any  consent  or  action  on  the  part  of  the 
town.  But  the  supreme  tourt  of  the  United  States,  in  the 
case  of  Thompson  v.  Perrine  (103  JJ ,  S,  806),  had  the  same 
statute  (N.  Y.  Laws  of  1871,  chap.  809)  in  question  before 
them,  and  refused  to  follow  the  ruling  in  Horton  v.  Thomp- 
son, supra  I  and  held  that  when  the  act  was  passed,  it  was  the 
established  doctrine  of  the  highest  court  of  New  York,  as  it 
was  of  this  highest  federal  court,  that  the  legislature,  unless 
restrained  by  the  organic  law  of  the  state,  could  authorize  or 
require  a  municipal  corporation,  with  or  without  the  consent  of 
the  people,  to  aid,  by  a  subscription  of  capital  stock,  in  the 
construction  of  a  raih'oad,  having  connection  with  the  public 
interests  of  the  people  within  the  limits  of  such  municipality 
and  to  provide  for  payment  by  an  issue  of  bonds  or  by  taxa- 
tion ;  that  defects  or  omissions,  upon  the  part  of  such  munici- 
pal corporation,  or  its  officers,  in   the  execution  of  the  power 

'  Town  of  Duanesburgli  v.  Jenkins,  57  N.  Y.,  177, 188.  At  page  192  of 
the  case,  JoEiNsoN,  C,  writing  the  opinion,  reviews  the  argument  in  the 
opinion  of  Grover,  J.,  in  People  v.  BatcheHor  (63  N.  Y.,  128).  to  the 
effect  that  the  legislature  could  not  compel  a  municipal  corporation 
to  lake  stock  in  a  railroad.  The  language  quoted  in  the  text  is  ap- 
proved of  in  Thompson  v.  Perrine,  103  U.  IS.,  800.  See  Rogers  v.  Burling- 
ton, 8  Wall.,  063;  Freeport  v.  Supervisors,  41  111.,  495;  Butler  v.  Dunham, 
27  111..  474. 

*  PK.ple  V.  BatcheHor,  53  N.  Y.,  128;  Williams  ▼.  Duaneshnrgh,  66  N. 
Y..  121);  Ilorton  v.  Town  of  Thompson,  71  N.  Y.,  518;  see  Gaddis  v.  Rich- 
land County,  92  111.,  IIU. 
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conferred,  or  in  the  performance  of  the  duty  imposed,  conld 
be  cured  hy  subsequent  legislation — certainly,  where  the  cor- 
poration had  received  the  benefits  which  the  original  subscrip 
tion  was  designed  to  secure.  That,  as,  therefore,  the.  legisla- 
ture might,  in  the  original  act  under  which  the  bonds  in  ques- 
tion were  issued,  have  authorized  or  required  the  bonds  to  be 
exchanged  directly  with  the  railroad  company  for  capital 
stock,  it  could  ratify  and  confirm  such  exchange,  even  where 
originally  illegal,  so  as  to  make  them  binding  obligations  upon 
the  town  in  favor  of  all  who  then  held,  or  might  thereafter 
acquire  them  in  good  faith  or  for  a  valuable  consideration.* 

§  907.  Authority  to  iss^ie  without  consent  of  tax-payers 
not  pre^UTfted, — There  can  be  no  doubt  that  the  legislature 
can  authorize  or  direct  a  municip^ility  to  contract  a  corporate 
debt  for  a  public  use  without  the  consent  of  the  tax-payers  of 
the  municipal  corporation  thereto  being  first  obtained.'  But  it 
will  not 'be  presumed  tlwt  a  legislature  conferring  authority  on 
a  municipal  corporation  to  subscribe  to  a  public  work,  intended 
it  to  be  exerdsed  without  the  precedent  consent  of  tax-payers, 
and  if  the  statute  authorizing  the  subscription  provide  that  the 
county  court  "  may,"  for  information,  cause  an  election  to  be 
held  to  ascertain  the  sense  of  the  tax-payere  on  the  subject, 
*'  may  "  will  be  construed  as  "  shall,"  in  so  far  as  to  require  a 
vote  to  be  taken  as  a  condition  precedent  to  the  validity  of 
the  subscription,  and  bonds  issued  in  pursuance  of  it.* 

§  908.  Consent^  how  given, — How  the  consent  of  a  town 
to  the  imposition  of  a  tax,  a  subscription  of  stock  for  a  rail- 
road, or  the  issuance  of  its  bonds,  shall  be  given,  if  at  all,  is 
clearly  in  the  discretion  of  the  legislature.  It  has  often  given 
it  to  the  majority  in  number  and  amount  of  tax-payei*s.  It 
may  give  it  to  the  supervisor  or  any  other  officer,  since  the 
whole  power  is  of  its  creation,  and  since  the  consent  of  all  the 

>  Thompson  v.  Perrinc,  103  U.  S.,  806. 

'  Thomson  v.  Lee  Co.,  8  WaU.,  327;  St.  Joseph  Township  v.  Rogers,  16 
Wall.,  644;  Railroad  Co.  v.  Otoe,  id.,  667;  Olcott  v.  Supervisors,  id..  678; 
Town  of  Duanesburgh  v.  Jenkins,  57  N.  Y.,  177;  First  Municipality  v. 
Orltaus  Tlieatre  Co.,  2  Rob.  (La.),  209;  Aurora  City  v.  West,  22  Ind.,  89; 
BuU  V.  Read.  13  Gratt.,  78;  Case  v.  Levy,  5  Call,  139;  Thompson  v.  Per- 
rine.  103  U.  S.,  806. 

'  Leavenworth,  &c.,  R.  R.  Co.  v.  Co.  Court,  42  Miss.,  175;  Sternes  v. 
Franklin  Co.,  48  Mo.,  167. 
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tax-payers  or  inhabitants  but  one  is  powerless  to  bind  a  srjigle 
dissentient,  except  upon  the  theory  of  the  complete  and 
plenary  power  of  the  legislature  in  the  premises.* 

§  909.  Act,  when  prohibitory  merely. — ^An  act  of  the 
legislature,  forbidding  the  officei-s  of  counties,  cities  and  towns 
to  donate,  take  or  subscribe  stock  in  any  railroad  or  other 
company,  corporation  or  association,  or  the  loan  of  their  credit, 
without  the  previous  assent  of  two-tliirds  of  their  qualified 
voters,  and  prescribing  a  punishment  for  a  disregard  of  its 
provisions,  is  merely  prohibitory  in  its  character.  It  confers, 
of  itself,  no  authority.  The  inhibition  upon  the  oflScers  of  a 
county,  city  or  town,  to  loan  its  bredit  without  the  previous  as- 
sent of  others,  is  not  an  authority  to  loan  it  when  such  assent 
is  given.'  And  until  the  legislature  authorizes  an  election,  a 
vote  of  the  people  cannot  be  taken  which  will  bind  the 
municipality  or  confer  upon  the  municipal  authorities  the 
power  to  make  such  a  subscription.  The  legislative  authority 
to  obtain  the  popular  assent  is  as  essential  to  the  validity  of 
the  election  as  it  is  to  the  subscription.* 

A  provision  in  an  act  authorizing  a  county  to  issue  bonds 
in  payment  of  subccriptions  to  the  stock  of  a  railroad  company, 
reciting  that  the  same  should  be  made  payable  to  the  president 
and  directoi's*  of  the  company  and  their  :  uccessora  and  assigns, 
is  directory  merely,  and  the  bonds  are  valid  though  made  pay- 
able to  the  company  or  bearer.* 

Where  a  municipal  corporation  is  authorized  by  law  to 
issue  its  bonds  to  a  manufacturing  corporation,  pnrch!;sers  of 
said  bonds  are  bound  to  take  notice  as  to  whether  the  latter 
corporation  was  organized  for  private  purposes.* 

Where  the  bonds  of  a  town  have  been  issued  to  a  railroad 
corporation,  in  payment  for  stock,  by  commissioners  appointed 
under  and  by  a  judgment,  void  for  want  of  jurisdiction,  ren- 

>  Town  of  Duanesburgh  v.  Jenkins,  57  N.  Y.,  177, 191;  and  see  Bank  of 
Rome  V.  Village  of  Rome.  18  N.  Y.,  38. 

«  Jarrolt  v.  Moberly,  103  U.  S.,  580;  Allen  v.  Louisiana,  id.,  80. 

•  Allen  V.  Louisiana,  103  U.  S.,  80;  and  see  Dodge  v.  County  of  Platte, 
83  N.  Y.,  218;  Ogden  v.  County  of  Daviess,  102  U.  S.,  034;  People  v. 
Waynefiville  Supervisors,  88  111.,  469. 

*  Calhoun  Coimty  Supervisors  v.  Galbi*aith,  99  U.  S.,  214. 

<  Central  Branch,  &c.,  Co.  v.  Smith,  23  Kan.,  745;  and  see  Oaddis  ▼. 
Richland  Co.,  92  Ul.,  119;  State  v.  School  District,  10  Neb.,  544;  State  y. 
Highland,  25  Minn.,  355. 
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dered  in  proceedings  under  an  act  anthorizing  "  municipal  cor- 
porations to  aid  in  the  construction  of  railroads,^'  an  equitable 
action  is  maintainable  under  an  act  "  for  the  protection  of  tax- 
payei's  against  the  frauds,  embezzlements  and  wrongful  acts  of 
public  officers  and  agents,"  at  the  suit  of  a  tax-payer  of  the 
town,  to  restrain  the  negotiation  or  payment  of  the  bonds,  and 
to  compel  their  cancellation.' 

.§910.  Consent  of  tax-payers^  and  other  precederd  con- 
diiions^  Jiow  determined. — The  rule,  as  announced  by  the 
Supreme  Court  of  the  United  States,  in  the  recent  case  of  the 
Town  of  Colorna  v.  Eaves  (92  U.  S.  484),  may  safely  be  as- 
serted to  be  the  true  one,  and  the  one  generally  recognized, 
viz. :  "  Where  legislative  authority  has  been  given  to  a  munici- 
pality, or  to  its  officers,  to  subscribe  for  the  stock  of  a  railroad 
company,  and  to  issae  municipal  bonds  in  payment,  but  only 
on  some  precedent  condition,  such  as  a  popular  vote  favoring 
the  subscription,  and  where  it  may  be  gathered  from  the 
legislative  enactment  that  the  officers  of  the  municipality  were 
invested  with  power  to  decide  whether  the  condition  precedent 
has  been  complied  with,  their  recital  tlmt  it  has  been  made  on 
the  bonds  issued  by  the  n  and  held  by  a  hona  fide  purchaser, 
is  conclusive  of  the  fact  and  binding  upon  the  municipality ; 
for  the  recital  is  itself  a  decision  of  the  fact  by  the  appointed 
tribunal."*    And  it  has  been  held  that  where,  after  the  majority 

»  Mrtz^er  V.  The  A.ttica.  &c.,  R.  R  Co.,  79  K  Y.,  171. 

*  See  Buchanan  V.  Litchlield,  102  U.  S.,  278;  Comm'rsof  Knox  Co.  ▼. 
Asp.nwall.  21  How.,  544;  Orleans  v.  Pratt,  99  U.  S.,  G76;  Hackett  v.  Ot- 
tawa, id.,  8J;  vVeyaiiwegii  V.  Ay  ling,  id.,  112;  Brooklyn  v.  iEtna  Life* 
Ins  C ».,  id.,  ;J02;  Block  v.  Bourbon  Co.  Comni'rs,  id.,  08'J;  ricipio  v. 
Wright.  101  U.  S.,  0a5;  Phelps  v.  Lewiston,  15  Blatchf.,  C.  C,  liJl;  Foote 
V.  iiiincock,  id.,  343;  North  Bennington  Bank  v.  Dorset,  16  id.,  U J;  Phelps 
V.  i':uc^,  id.,  19*i;  ^estermiinn  v.  Cape  Gicardeau  County,  5  Dilloc,  C.  C, 
110,  Cu penter  V.  Biiena  V.sta  County,  id.,  5aiJ;  Springport  v.  Teut<>nia 
Sav.n:;^  ti.ink,  7o  N.  Y.  (>97;  Commonwealth  v.  Pittsburgh,  88  Penn.  St., 
6a;  buito  V.  Columbia,  13  S.  C,  Ji70;  Greeley  v.  Jacksonville,  1/  Fhi.,  174; 
Kcnn.cott  v.  Supervisors,  13  Wall.,  402;  County  of  Moultrie  v.  Savings 
Bank,  92  U.  S.,  6ul;  Marcy  v.  Township  of  Oswego,  id.,  6.^7;  Town  of 
Qu'^ensoury  V.  Culver,  11)  Wall.,  92;  Bank  of  Rome  v.  Village  oi*  Rome, 
18  N.  v.,  38;  Same  v.  Same,  19  id..  20;  Gelpcke  v.  City  of  Dubuque,  1 
Wall  ,  20J;  Meyer  v.  Muscatine,  id.,  384;  Pendleton  County  v.  Amy,  18 
id.,  oOl;  Nugent  v.  The  Supervisors,  19  id.,  241;  City  of  Lexington  v.  But- 
ler, 14  id.,  282;  Warren  County  v.  Marcy,  97  U.  S.,  98;  Nauvoo  v.  Ritter. 
id.,  389;  Daviess  Co  v.  Huidekoper,  98  U.  S.,  98;  Carriger  v.  Morristown, 
1  Lea  (Tenn.),  243;  Comm'rs  v.  BoUes,  94  U.  S.,  104;  Cagwin  v.  Town  jof 
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of  the  tax-payers  of  a  town  had  assented  in  writing  to  the 
issuing  of  bonds  by  the  town  in  aid  of  a  railroad,  and  before 
the  commissioners  had  certified  to  that  fact,  enough  of  the 
tax-paj'ers  to  destroy  the  majority  sent  a  written  withdrawal 
of  their  consent  to  the  commissioners,  the  bonds  issued  in  ac- 
cordance with  the  consent  as  certified  to  were  not  affected  by 
said  withdrawal/  But  it  will  not  be  held  that  the  Tnere  fact 
that  the  bonds  are  issued,  without  any  recitals  of  the  circum- 
stances bringing  them  within  the  provision  of  the  statute,  or 
wiJiin  the  limit  of  "existing  indebtedness"  fixed  by  the 
constitution,  is,  in  itself,  conclusive  proof,  in  favor  of  a  hona 
fide  holder,  that  the  ciixiumstances  existed  which  authorized 
them  to  be  issued.* 

§  911.  Effect  of  statute  providing  manner  of  proof. — 
Where  the  statute  authorizing  the  issue  of  bonds  on  the  per- 
formance of  some  condition  precedent,  or  a  subsequent  statute, 
provides  for  the  manner  and  kind  of  proof  of  the  perfonnance 
of  the  precedent  condition,  as  where  it  provides  that  the  fact 
that  the  written  consent  of  a  majority  of  the  tax-payers,  repre- 
senting a  majority  of  the  taxable  property,  has  been  obtained 
and  acknowledged,  shall  be  proved  by  the  affidavit  of  one  of 
the  assessors  of  the  town  or  city,  or  by  the  affidavit  of  the  town 
or  county  clerk,  and  shall  be  indorsed  upon  and  annexed  to 
said  written  consent,  proof  made  in  accordance  with  such  pro- 
vision, is  conclusive  so  far  as  a  bona  fide  holder  of  the  bond  is 
concerned.  The  act  of  the  officer  in  making  the  proof  is  not 
ministerial ;  it  requircs  for  its  performance  the  examination 
of  facts,  and  it  is  a  decision  thereon." 


Hancock,  22  Hun  (N.  Y.).  201;  Harter  v.  Kernochan,  103  U.  8..  503;  St 
Joseph  Township  v.  Rogers,  16  Wall.,  642;  Davis  v.  City  of  KendallviUe, 

5  Biss.,  280;  Pollard  v.  Pleasant  Hill,  3  Dill.,  195. 

1  North  Bennington  Bank  v.  Dorset,  16  Blatchf.,  C.  C,  62. 

*  Buchanan  v.  Litchfield,  102  U.  S.,  278. 

«  Cagwin  v.  Town  of  Hancock,  22  Hun  (N.  Y.),  201;  Pierce  v.  Wright, 

6  Lans.  (N.  Y.),  306,  810-812;  Lynde  v.  County  of  Winnebago.  16  Wall., 
6;  Rowland  v.  Eldredge,  43  N.  Y.,  467;  Hyatt  v.  Bates,  40  N.  Y.,  164; 
Meyer  v.  Muscatine,  1  Wall.,  893;  Van  Hostrup  v.  Madison  City,  id.,  297; 
8hehoygan  County  y.  Parker,  8  Wall..  96;  St.  Joseph  Township  v.  Rogers, 
16  Wall.,  659;  Comm'rs  of  Knox  Co.  v.  Nichols.  14  Ohio  St.,  271;  Pendle- 
ton County  V.  Amy,  13  Wall.,  305;  San  Antonio  v.  Mehaffy,  98  U.  S.,  313; 
Bissell  y.  Jeffersonyille,  24  How.,  287;  Moran  y.  Miami  County,  2  Black, 
722;  The  People  y.  Zeyst,  23  N.  Y..  140:  2  Stark,  on  Ev.,  644  (5  Amsr. 
ed.);  Grand  Chute  y.  Wincgar,  15  Wall.,  355;  'I'own  of  Coloma  y.  Eaves, 
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§  912.  Performance  of  condition  precedent^  liow  decided, 
— The  principle  established  by  the  cases  is,  that  the  question  of 
the  performance  of  a  condition  precedent  to  the  issue  of  nego- 
tiable municipal  bonds,  must  te  decided  by  some  officer,  and  not 
in  an  action  by  a  honafide  holder  upon  the  l>onds ;  and  that  the 
decision  of  such  officer  cannot  be  reviewed  except  in  a  direct 
proceeding  for  the  purpose.  If  no  officer  or  officers  are  ex- 
pressly named,  then  it  may  be  gathered  from  the  statute  that 
the  officers  who  were  to  sign  the  bonds  were  also  to  make  the 
decision  on  the  precedent  condition.  And  whenever  and  how- 
ever that  decision  is  expressed,'whether  by  recitals  in  the  bonds 
or  otherwise,  it  is  ample  protection  to  a  honafide  holder  of  the 
bonds. 

The  making  the  prt)of,  being  an  offijeial  act,  is  at  least 
primal  fade  evidence,  without  any  provision  of  the  statute 
to  that  effect ;  for  when  the  statute  requires  the  doing  of  an 
official  act,  and  provides  that  when  done  it  shall  become  a  pub- 
lic record,  the  record,  when  perfected,  \^prhna  facie  evidence, 
without  any  provision  that  it  shall  be  such  evidence.' 

§913.  Presumption  of  authorized  issive. — When  a  cor- 
poration has  power  under  any  circuTmtances^  to  issue  negotia- 
ble securities,  the  honafide  holder  has  a  right  to  presume  that 
they  were  issued  under  the  circumstances  which  give  the  requi- 
fcite  authority,  and  that  they  are  no  more  liable  to  be  impeached 
in  the  hands  of  such,  a  holder  than  any  other  commercial  paper.* 

Acts  authorizing  the  issuing  of  town  bonds  are  complete 
and  take  effect  as  a  law  when  enacted  by  the  legislature ;  the 
condition  requiring  the  consent  of  a  portion  of  the  tax-payers 
is  merely  a  restraint  by  the  legislature  upon  the  exercise  of  the 
power  conferred.  • 

§  914.  Power  of  legislature  to  validate  honds  illegally  or 
irregularly  issued  hy  a  municipality. — The  authorities  as  to 
the   legislative  power  to   validate,  by  subsequent  legislation, 

92  U.  S.,  491;  Town  of  Venice  v.  Murdock,  id..  496;  Comm'ra  v.  Bolles, 
94id.^  1(4;  Coinm'rs  v.  January,  id.,  202;  Kennicott  v.  Supervisory,  10 
WalL.  464. 

1  Van  Hostrup  v.  Madison  City,  1  Wall,  297. 

»  City  of  Lexington  v.  Butler,  14  Wall.,   282;  Grand  Chute  Co.  v. 
Winegar,  15  id..  871;  Meyer  v.  Muscatine,  1  id.,  393. 

»  Starin  V.  Town  of  Genoa,  23  N.  Y.,  439;  Gould  v.  Sterling,  id.,  456; 
Bank  of  Rome  v.  Village  of  Rome,  18  N.  T.,  38. 
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acts  done  in  assumed  execution  of  a  statute  authority  which 
has  not  been  strictly  followed  are  numerous  and  decisive/  And 
there  can  be  no  doubt  that  where  the  legislature  had  the  power 
oiiginally  to  have  conferred  the  authority  upon  a  municipal 
corporation  to  issue  its  bonds  in  favor  of  a  railroad,  or  to  make 
subscriptions  of  stock,  or  to  do  any  other  act  in  a  manner  that 
for  the  want  of  such  authority  renders  the  act,  when  done, 
iiTegularand  illegal,  it  may,  by  retroactive  legislation  ratify  and 
confirm  such  irregular  and  illegal  acts,  and  validate  any  bonds 
or  other  corporate  contracts  so  irregularly  and  illegally  made. 
In  a  late  case  the  New  York  court  of  appeals  say :  "  It  is  the 
doctrine  of  this  court,  established  in  the  cases  arising  under 
statutes  for  bonding  towns  in  aid  of  railroads,  that  when  the 
right  to  iesue  the  bonds  of  the  town  is  made  by  the  statute  to 
depend  upon  the  consent  of  tax-payers,  or  other  conditions 
precedent,  and  the  bonds  are  issued  without  the  conditions 
having  been  performed,  they  are  void,  in  whosesoever  hands 
they  nmy  be.  But  the  legislature  may  overlook  a  defective 
execution  of  the  power  conferred,  and,  by  retroactive  legislation, 
cure  defects  in  the  action  of  municipalities  under  these  statutes. 
The  legislature  may,  in  the  first  instance,  prescribe  the  condi- 
tions upon  which  the  bonds  may  be  issued.  It  may  designate 
the  agencies  through  which  the  municipality  shall  act,  and  de- 
termine what  measure  of  consent  of  tax-payers  shall  be  required, 
and  in  what  form  it  shall  be  expressed.  It  may,  by  subsequent 
legislation,  where  there  has  been  a  failure  to  perform  conditions 
precedent,  and  the  bonds  have  been  issued,  dispense  with  such 
conditions  and  ratify  and  confirm,  and  make  valid  and  obliga- 
tory upon  tlio  municipality,  bonds  issued  without  such  per- 
formance— at  least,  it  may  do  so  in  cases  where  the  munici- 
pality has,  through  the  construction  of  the  road,  or  by  the 
receipt  of  the  stock  of  the  company  in  exchange  for  the  bonds, 
received  the  benefit  which  the  statute  contemplated  as  the 
equivalent  for  the  liability  it  was  authorized  to  incur.  Tho 
oflicei's  authorized  under  these  statutes  to  issue  the  bonds,  are 

*  People  V.  Mitchell,  35  N.  Y.,  651;  Town  of  Duanesburgb  v.  Jenkins, 
57  N.  Y.,  177;  Gelpcke  v.  Dubuque,  1  Wall,  203;  Thompson  v.  Lee  Co.,  3 
id..  377:  Beloit  v.  Morgan,  7  id.,  619;  St.  Joseph  Township  v.  Uogers,  16 
id..  «6;j;  Shaw  v.  Norfolk  Co.  R  U.  Co.,  5  Gray,  180;  Cooley  Const.  Lim., 
pp.  871-;J7y;  Thompson  v,  Perrine,  103  U.  8.,  806;  Cogwill  v.  Long,  15 
III..  203;  Kenosha  v.  Lamson,  9  Wall.,  477;  Watson  v.  Alercer,  8  Pet..  Ill; 
BisseU  V.  Jefferson ville,  24  How.,  2.. 5;  Qucensbury  v.  Culver,  19  WalL, 
83;  Aspinwall  v.  Comm'rs,  22  How.,  304,  370-379. 
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ptiblic  agents,  and  the  legislature,  looking  over  the  whole  mat>- 
ter,  may,  when  in  its  judgment  justice  requires  it,  ratify  and 
confirm  their  acts,  which  otherwise  would  be  invalid.  In  this 
case  the  legislature  could  originally  have  authorized  the  bonds 
of  the  town  of  I)uanesburgh  to  be  issued  under  the  precise 
circumstances  existing  when  they  were  issued,  and  if  the  acts  of 
the  commissioner  have  by  subsequent  legislation  been  ratified 
it  is  equivalent  to  an  original  authority  to  do  what  lias  been 
done.'"  A  statute,  by  providing  tliat  the  bonds  of  a  town 
shall  not  be  issued  until  a  specified  number  of  tax-payers  shall 
consent  in  writing,  does  not  constitute  a  contract  with  the 
town ;  it  is  still  entirely  competent  for  the  legislature  to  pro- 
vide that  the  bonds  shall  be  issued,  or,  the  bonds  having  been 
issued,  that  they  shall  be  valid  and  binding,  notwithstanding 
such  tax-payers  have  not  consented.* 

So  where  sl  general  statute  required  the  county  courts,  when 
thereunto  authorized  by  a  popular  vote  at  an  election  held  for 
the  purpose,  to  subscribe  for  stock  in  a  railroad  company,  a 
special  statute  subsequently  passed,  which,  without  requiring 
the  submission  of  the  question  of  subscription  to  a  popular 
vote,  conferi-ed  power  on  the  county  courts  of  the  counties  on 
the  line  of  a  particular  railroad  to  make,  and  on  the  company 
to  receive,  a  subscription  for  its  stock,  was  held  valid.'  So, 
too,  where  a  statute  requiix^d  all  bonds  issued  under  its  author- 
ity to  be  disposed  of  for  not  less  than  pai*,  and  their  proceeds 
invested  in  the  stock  of  a  company,  and  the  commissioners  ap- 
pointed for  the  purposes  of  the  statute  exchanged  those  issued 
by  a  certain  town  directly  with  the  railroad  company  for  an 
equal  amount  of  the  latter^s  stock,  a  subsequent  act  ratify- 

'  Williams  v.  Town  of  Duanesburgh.  60  N.  Y.,  129, 136;  and  see  Knapp 
V.  Grant.  27  Wis..  147;  Cogwill  v.  Long,  15  111.,  203;  Cjimpbell  v.  Ken- 
osha. 5  Wall.,  104;  St.  Joseph  Township  v.  Rogers,  16  Wall.,  66;J. 

*  Moak'sKotc  to  the  case  of  Dow  v.  Black,  13  Eng.  Rep.,  at  page  180; 
citing  Town  of  Guilford  v.  Supervisors  of  Chenango,  13  N.  Y.,  143; 
Brewster  v.  City  of  Syracuse.  19  N.  Y.,  11(J;  Schenectady  City  Bank  v. 
Davis.  16  Barb.,  188;  Schenley  v.  Commonwcnlth,  o6  Penn.  St.,  2J;  Sav- 
ings Bank  v.  Allen,  28  Conn.,  07;  Welch  v.  Silliman,  2  Hill,  401;  and  see 
Oilman  V.  City,  3  Black,  510;  Ohio  Life  Ins.  Co.  v.  Debolt,  16  Uow.  435; 
People  V.  Roper.  35  K  Y-,  638;  Builer  v.  Pennsylvania,  10  How.,  416; 
East  Hartford  v.  Hartford  Bridge  Co.,  id.,  511. 

*  County  of  Tipton  v.  Locomotive  Works,  103  U.  S.,  533;  and  see  Unity 
V.  Bunragei  103  U.  S.,  447;  New  Orleans  v.  Clark,  95  U.  S.,  645;  First 
Municipality  v.  Orleans  Theatre  Co..  2  Rob.  (La.).  209;  Campbell  v.  Ken- 
osha, 5  Wall,  194. 
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ing  and  coniinning  the  act  of  the  commissioDerBy  and  validating 
tlie  bonds,  was  held,  by  the  United  States  supreme  court,  con- 
stitutional/ and  unconstitutional  by  the  New  York  court  of 
appeals.'  But  the  ruling  of  the  latter  court  was  placed  solely 
upon  the  ground  that  the  legislature  had  not,  originally,  power 
to  direct  such  an  exchange  without  any  consent  or  action  on 
the  part  of  the  town.  So  a  legislature  may  validate  bonds  de- 
lective,  beeause  the  submission  of  the  question,  whether  or  not 
be  bonds  should  be  issued,  was  made  under  the  wrong  act/ 
W^here  municipal  securities  have  been  issued  by  an  unauthor- 
ized officer  or  agent,  the  legislature  has  power  to  confer  upon 
the  officer  or  agent  who  was  empowered  to  issue  them  the 
authority  to  ratify  the  unauthorized  act,  and  to  validate  the 
securities.* 

The  principle  that  the  legislature  may  render  valid  a  con- 
tract made  by  a  municipal  corporation,  though  ultra  vires  at 
the  time  it  was  made,  if  the  contract  was  one  the  legislature 
might  originally  have  authorized,  applies  with  peculiar  force  to 
the  case  of  a  contract  relating  to  a  work  in  which  the  public 
is  intei'ested,  and  for  the  public  benefit  after  it  has  been 
executed.' 

One  legislature  cannot  impose  restrictions  on  the  powera 
of  a  municipal  corporation  which  a  future  legislature  cannot 
modify  or  abrogate,  except  where  a  vested  right  might  thereby 
be  divested,  or  the  obligation  of  a  contract  be  thereby  im- 
paired." 

That  a  legislature  cannot  ratify  and  confirm  an  act,  the  per- 
formance of  which  it  had  not  power  to  authorize,  is  too  well 
eettled  to  need  either  argument  or  citation  of  authorities. 

In  accordance  with  well  settled  principles,  it  has  been  held 
in  Virginia,  that  an  act  taking  from  a  munici|>al  corporation 
the  right  to  plead  usury  in  an  action  against  it,  upon  its  nego- 

•  Thompson  v.  Perrine,  103  U.  S.,  800. 

•  Horton  v.  Town  of  Thompson,  71  N.  Y.,  518. 

'  Campbell  v.  Kenosha,  5  Wall.,  104;  and  seo  St.  Joseph  Township  ▼. 
Rogers,  10  Wall.,  OJJJ;  Thompson  v.  Lee  County,  8  id.,  327;  under  the  town- 
sliip  system  of  Illinois,  such  an  act  would  bo  void;  see  Williams  v.  lioberls» 
88  IlC  11. 

^  Hannibal,  <&c.,  K.  R.  Co.  t.  Marion  Co.,  86  Mo.,  2d4;  Barton  Co.  ▼.- 
Walker.  47  Mo.,  202;  Stemes  v.  Franklin  Ca,  48M(>.,  187;  Bissell  v.  Jeffer- 
souville,  24  How.,  295. 

^  O'Brian  v.  Baltimore  County  Comm'rs,  61  Md.»  15. 

•  State  V.  Pilsbury,  81  La.  An.,  1. 
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tlable  bonds,  is  not  in  violation  of  the  constitution  of  that  state, 
or  of  the  United  States,  and  is  retroactive  in  its  operation,  ap- 
plyinjj  to  contracts  made  by  the  corporation  before  its  passage, 
even  though  before  its  passage  suit  may  have  been  brought  on 
such  contracts.'  Where  a  legal  impediment  to  the  enforce- 
mcnt  of  a  contract  exists,  the  legishiture  is  not  precluded  from 
removing  such  impediment  and  validating  the  contract.*  Al- 
though the  obligation  of  contracts,  is  impaired  by  such  legis- 
lation as  lessens  the  efficacy  of  the  remedy  which  the  law  in 
force  at  the  time  they  were  made  provided  for  enforcing  thcin,* 
it  is  not  impaired  by  legislation  which  furthers  their  enforce- 
ment, and  accords  with  principles  of  equity  and  good  morals.* 
The  general  doctrine  of  the  supreme  court  of  the  United  States 
is,  that  in  modes  of  proceeding  and  forms  to  enforce  a  contract, 
the  legislature  has  the  control,  and  may  enlarge,  limit,  or  alter 
them,  provided  it  does  not  deny  a  remedy,  or  so  etnbatTas8  it  with 
conditions  or  restrictions,  as  seriously  to  impair  the  value  of 
the  right* 

§915.  J^ect  of  a  municipal  corporaiiorC  %  dcqxiiescence  in  the 
irregular  or  illegal  issuing  of  its  bonds, — A  municipal  corpora- 
tion cannot  retrospectively  confer  a  power  which  it  could  not 
have  prospectively  granted ;  hence  it  cannot  ratify  and  confirm 
an  act  of  its  officers  or  agents  which  originally  it  could  not 
have  given  them  the  power  to  perform ;  and  no  length  of 
acquiescence  will  estop  the  corporation  in  a  proper  action  from 
urging  as  a  defense  that  the  act  was  an  authorized  one/  But 
where  it  has  the  power  to  do  an  act  upon  certain  precedent 
conditions  or  under  certain  restrictions,  and  the  act  is  illegally 

'  Town  of  Danville  v.  Pace,  25  Gratt..  1. 

*  Coolcy  Const.  Lim..  878;  Curlis  v.  Leavitt,  15  N.  Y.,  9;  S.  C.  17 
Barb.,  SOO:  Syracuse  Bank  v.  Davis,  16  Barb.,  188;  Lewis  v.  ^Icllvain,  16 
Ohio.  347;  Trustees  v.  McCaughy.  3  Ohio  N.  S.,  155;  Johnson  v.  Bentley, 
16  Ohio.  97;  Pa:mclcc  v.  Lawrence,  48  111.,  831;  Goshen  v.  Stonington,  4 
Conn.,  209;  V/oodruil  v.  Scruggs,  27  Ark,,  26;  Andrews  v.  Russell,  7 
Black,  474;  Baughcr  v.  Kelson,  9  Gill.,  299. 

'  I^uisiana  v.  New  Orleans,  103  U.  S.,  203. 

*  Cooley  on  Const  Lim.,  374;  Lewis  v.  Mcllvain,  16  Ohio,  847. 

*  Penniman's  Case,  103  U.  S.,  714;  Bronson  v.  Kiuzio,  1  IIow.,  311; 
Von  Hoffman  v.  City  of  Quincy,  4  Wall.,  535;  Tennessee  v.  Snecil,  90  U. 
8.,  69. 

'  Wcisner  v.  Village  of  Douglass,  4  Ilun  (N.  Y.),  203;  afBrmed  by  the 
Court  of  Appeals  in  Fcb'y,  1876;  Marj^hall  County  v.  Cook,  38  111.,  44:  Dive- 
ly  V.  Cedar  Falls,  21  Iowa,  565;  Treadway  v.  Schnauber,  1  Dak.  Tor.,  236. 
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or  irregularly  performed  by  its  officers  or  a^nts,  the  corpora- 
tion can  expressly  ratify  and  confirm  the  act,  or  by  acquies- 
cence therein  and  the  acceptance  of  its  results  be  estopped 
from  insisting  upon  the  defect.  In  such  case  the  rule  is 
stated  to  be  that  where  the  officers  of  the  corporation  openly 
exercise  powers  affecting  the  interests  of  third  parties,  which 
presupposes  a  delegated  authority  for  the  purpose,  and  other 
corporate  acts  subsequently  performed,  show  that  the  corpora- 
tion must  have  contemplated  the  legal  existence  of  such 
authority,  the  acts  of  sucli  officers  will  be  deemed  rightful,  and 
tlie  delegated  authority  will  be  presumed.*  So  if  the  citizens 
of  a  municipal  corporation  fail  to  interfere  to  enjoin  an  issue 
of  corporate  securities  irregulai'ly  or  illegally  about  to  be 
made,  they  cannot  thereafter  question  their  validity  as  against 
honafide  holders  of  the  bonds;'  so,  too,  they  will  be  estopped 
by  submitting  to  taxation  to  pay  the  bonds,*  or  by  submitting 
to  part  payment  by  corporate  officera  of  principal  or  interest 
upon  the  bond  ;*  or  by  receiving  and  keeping  the  proceeds  or 
benefits  of  the  bonds.' 

In  a  late  case,  where  the  (Juestion  mainly  was  as  to  an 
estoppel  by  a  popular  vote  of  a  county  in  Illinois,  where  it  liad 
been  decided  that  the  legislature  could  not  compel,  a  municipal 
corporation  to  incur  a  debt  witliout  the  consent  of  the  cor- 
porate authorities,  the  supreme  court  of  the  United  States 
say :  '*  When,  therefore,  the  people  were  called  on  to  vote 
whether  the  old  bonds  should  be  funded,  the  facts  they  had  to 


'  Supervisors,  &c.,  v.  Schenck,  5  Wall.,  772;  and  see  Barrett  v.  County 
Court,  44  Mo.,  201;  St^rnes  v.  Franklin  County,  43  id.,  187;  Hannibal,  &.C.. 
R.  R  Co.  V.  Marion  Co.,  130  id.,  294;  County  of  Randolph  v.  Post,  93  U.  S., 
502;  Leavenworth,  &c.,  R.  R.  Co.  v.  Comm'rs  of  Douglass  County,  18 
Kans.,  170. 

^  Supervisors  v.  Schenck,  5  Wall.,  772. 

2  State  V.  Van  Home,  7  Ohio  St.,  331;  Shoemaker  v.  Goshen  Township, 
14  Ohio  St.,  587. 

*  Supervisors  v.  Schenck,  5  Wall.,  772;  and  see  Mercer  County  v.  Hub- 
bard, 45  111.,  142;  Keithsburgh  v.  Frick,  34  111.,  405;  Shoemaker  v.  Goshen 
Township,  14  Ohio  St.,  587;  Hannibal,  &c.,  R.  R.  Co.  v.  Marion  County, 
86  Mo.,  295i  County  of  Ray  v.  Vansycle,  90  U.  S.,  087;  McKee  v.  Vernon 
Co.,  3  Dill.  C.  C,  210. 

^  Supervisors  v.  Schenck,  5  Wall.,  772;  and  see  Pendleton  Coimty  v. 
Amy,  13  Wall,  305;  State  v.  Trustees  of  Union  Township,  8  Ohio  St.,  403; 
Barrett  v.  County  Court,  44  Mo.,  199;  Comm'rs  v.  Januarj-,  94  U.  S.,  206; 
Rogers  V.  Burlington,  3  Wall.,  667;  Meyer  v.  Muscatine,  1  Wall.,  392. 
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consider  were  these :  A  valid  law  authorizing  the  snbscriptiori 
and  an  issue  of  the  bonds  had  been  passed.  Tlie  people,  at  an 
election  which  had  been  irregularly  called,  had  voted  to  make 
the  subscription,  and  issued  bonds  bearing  ten  per  cent,  in- 
terest, and  all  payable  within  six  years.  An  act  had  been 
passed  to  legalize  the  election,  and  under  it  the  subscription 
which  had  been  voted  was  made,  and  bonds  such  as  were 
contemplated  had  been  issued  and  were  then  outstanding  in 
the  hands  of  various  parties.  Whether  these  bonds  were 
valid  was,  so  far  as  any  direct  decisions  were  concerned,  an 
open  question,  and  certainly  not  free  from  doubt.  Under 
these  circumstances  the  question  was  directly  put  to  the  people 
of  the  county,  in  a  manner  authorized  by  law,  whether  they 
would  recognize  these  bonds  as  binding  and  subsisting  legal 
obligations,  and  issue  in  lieu  of  them  other  bonds  having 
twenty  years  to  run  and  bearing  seven  per  cent,  interest  in- 
stead of  ten ;  and  they  by  their  vote  said  they  would.  There 
is  no  complaint  of  any  illegality  in  this  election,  or  of  fraud  or 
imposition.  So  far  as  the  record  shows,  the  proposition  to 
fund  went  from  the  county  authorities  to  the  bondholders,  and 
not  from  the  bondholders  to  the  county.  The  facts  were  as 
well  known  to  the  one  party  as  to  the  other.  If  the  people 
intended  to  rely  on  their  defenses  to  the  old  bonds,  then  was 
the  time  for  them  to  speak,  and  by  their  vote  say  they  would 
not  recogmze  them  as  binding  obligations.  By  voting  the 
other  way,  they,  in  effect,  accepted  them  as  legal  and  subsist- 
ing for  the  purposes  of  the  proposed  extension  of  time  at  re- 
duced interest,  and  said  to  the  holders,  if  their  proposition  was 
accepted,  no  question  of  illegality  would  be  raised.  Their  offer 
having  been  accepted,  they  are  now  estopped  from  insisting 
upon  an  irregularity  which  they  have  by  their  votes  voluntarily 

waived,  with  a  full  knowledge  of  the  facts" "As 

was  very  properly  said  below  by  the  learned  circuit  judge, '  there 
must  be  an  end  of  these  contests  and  defenses  some  time  or 
other.'  There  must  be  a  time  when  the  people  in  their  politi- 
cal capacity  are  concluded  by  their  contracts  as  much  as  indi- 
viduals, and  we  think  that  where  the  people  of  a  county,  at  an 
election  held  according  to  law,  authorize  their  corporate  or 
political  representatives  to  treat  certain  outstanding  county 
obligations  as  '  properly  authorized  by  law,'  for  the  purpose  of 
negotiating  a  settlement  with  the  holders,  and  the  settlement 
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which  was  contemplated  has  been  made,  all  contests  as  to  the 
validity  of  the  obligations  must  be  considered  as  ended/ 

§  916.  Fraud, — Fraud  in  an  election  authorizing  the  is- 
sue of  county  bonds  in  aid  of  a  proposed  railroad  must  be  set 
up  in  apt  time,  before  rights  have  accrued  to  third  parties.* 
But  a  municipal  corporation,  on  proceedings  to  compel  them  to 
subscribe  to  the  capital  stock  of  a  railroad,  because  of  a  majority 
vote  of  the  electors  witliin  the  corporation  was  favorable  to 
the  subscription,  liave  a  right  to  allege  and  show  that  the 
election  was  not  fairly  conducted,  but  was  influenced  by  bribery 
and  corruption  on  the  part  of  the  railroad  company  and  its 
employees.* 

Where  an  election  is  made  a  condition  precedent  to  the 
right  of  a  county  to  issue  bonds,  and  no  election  is  held,  the 
bonds  issued  are  void.*  And  bonds  so  issued,  or  issued  subse- 
quent to  an  election  called  b}'  the  wrong  authority,  or  without 
the  performance  of  any  other  conditions  precedent,  have  been 
held  absolutely  void  in  whosesoever  liands,  and  incapable  of 
being  validated  by  the  levy  of  taxes,  and  the  payment  of  in- 
terest on  the  bonds.*  And  in  a  proceeding  to  compel  a  county 
to  issue  its  bonds  in  payment  of  a  subscription  to  the  stock  of 
a  railroad  company,  it  has  been  held  that  a  showing  that  the 
county  court,  at  a  time  subsequent  to  the  adoption  of  the  lUi- 
ncic  Constitution  of  1870,  entered  an  order  reciting  that  the 
election  held  therefor  had  been  duly  held  in  pureuance  of  law, 
and  directing  the  subscription  to  be  made,  did  not  preclude  the 
county  from  denying  that  the  election  was  properly  held,  or 
relieve  the  relator  from  the  burden  of  showing  that  it  was  so 
held.* 

In  the  absence  of  any  prohibition  to  that  effect  in  the  act 
autliorizing  the  subscription,  an  aflSrmative  vote  of  the  electors 
of  a  county,  upon  the  question  of  making  a  county  subscription 


>  County  of  Jasper  v.  Ballou,  103  U.  S.,  745,  per  Waffe,  Ch.  J. 
•Biitlcr  V.  Dunham.  27  111.,  474;   Prcttyman  v.   Supervisors,  10  IIL, 
406;  Stcrnes  v.  Franklin  County,  48  Mo.,  176. 
'  People  V.  San  Francisco,  37  Cal.,  C5>. 

*  Sternes  v.  Franklin  County,  48  Mo.,  1^7. 

»  Marshall  County  v.  Cook.  C^  III,  44;  3Iid(Ueport  v.  JBtna  Life  Ins. 
Co.,  82  HI.,  502;  Eagle  v.  Kohn,  84  lU.,  292,  and  Bce  Wallace  v.  Mayor. 
&c.,  29  Cal,  188;  1  Dillon  on  }.Iun.  Corp.,  229,  §  108. 

•  People  V.  Jackson,  02  111,  441. 

248 


Coupon   Uoxns.  055 

4 

to  stock  of  a  railroad  company,  is  not  unlawful,  l).*c:uise  of  a 
former  negative  vote  by  tlie  electoi's  upon  tlic  same  (]ue^tion.* 

§  917.  WTien  legislative  authority  for  the  i^srie  of  inu- 
nioipal  bands  will  be  iinplied. — In  the  exercise  of  those  powere 
which  are  not  governmental  or  political  in  their  nature,  but 
merely  relate  to  the  management  or  improvement  of  property, 
the  authorities  of  a  municipal  corporation  arc  impliedly  author- 
ized, within  the  limits  of  its  corporate  power,  to  bind  the  city 
by  their  acts,  by  the  same  rules  which  govern  the  responsibility 
of  the  directors  of  a  private  corporation.*  And  whenever  a 
power  is  granted  by  the  legislature,  implied  authority  to  do  all 
that  is  necessary  to  carry  out  the  power  conferred,  goes  with  it. 
Thus,  if  the  municipal  corporation  be  empowered  to  purchase 
real  estate  or  to  erect  and  repair  public  buildings  and  wharves, 
or  to  establish  and  maintain  public  parks  and  markets,  it  has 
implied  authority  to  contract  debts  to  effect  the  necessary  pur- 
chases, and  to  procure  the  necessary  services,  and  to  issue  its 
negotiable  bonds  for  the  payment  of  the  same.'  But  authority 
to  raise  funds  for  these  purposes  either  by  the  issue  and  sale  of 
its  negotiable  bonds  or  otherwise  will  not  be  implied.*  Au- 
thority to  a  city  to  subscribe  to  stock  in  a  railway  company  *'  as 
fully  as  an  individual "  implies  power  to  subscribe  to  the  stock 
on  credit,  and  issue  its  negotiable  bonds  in  payment.*  So,  au- 
thority to  it  "  to  borrow  money  for  any  objdct  in  its  dis- 
cretion," empowers  it  to  subscribe  to  railroad  stock,  and  to 

borrow  money  upon  its  negotiable  bonds  to  pay  for  it."     And 

^— ^— ^— ^— ^-^i— ^^  III  ■  '  > 

'  Calhoun  County  Supervisors  v.  Galbraith,  99  U.  S.,  214. 

•  Cincinnati  v.  Cameron,  83  Ohio  St.,  3o6;  see  De  Voss  v.  Richmond,  18 
Gratt.,  838;  Woodalay  v.  Eastlnd.  Co..  1  Brown,  C.  C,  469;  Touchard  v. 
Touchard,  5  Cal.,  307;  Galena  v.  Corwith,  48  111.,  434. 

>  Lynde  v.  County,  16  Wall.,  12;  Ketchum  v.  Buffalo,  14  K.  Y.,  a56; 
Bailroad  Co.  v.  Evansville,  15  Ind.,  395;  Commonwealth  v.  Pittsburgh,  88 
Pcnn.  St.,  66;  Same  v.  Same,  84  Pcnn.  St.,  496;  Middleton  v.  Alleghany 
Co.,87Penn.  St.,  241;  Reinbath  v.  Pittsburgh,  41  Penn.  St.,  278;  Galena 
V.  Corwith,  48  111.,  428;  Mills  v.  Gleason,  11  AVis.,  470;  Bank  v.  Chilicothe, 
7  Ohio,  Part  II..  81;  Stale  v.  Madison,  7  Wis.,  688;  State  v.  Columbia,  12 
S.  C,  870;  Williamsport  V.  Commonwealth,  84  Penn.  St.,  600;  Da  vies  v. 
The  Mayor,  etc.,  83  N.  Y.,  207. 

<  Gause  v.  Clarksville,  6  Dill.,  C.  C,  165;  Ketchum  v.  Buffalo,  14  N.  Y., 
856,  866. 

•  Seybert  V.  Pittsburgh,  1  Wall.,  872;  Commonwealth  v.  Pittsburgh,  41 
Pcnn.  St..  278. 

•  Meyer  v.  Muscatine,  1  Wall.,  887;  and  see  Rogers  v.  Burlington,  8 
Wall.,  654;  De  Voss  v.  Richmond,  18  Gratt.,  838;  Railroad  Co.  v.  Evans- 
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where  it  is  authorized  to  make  subscriptions  to  railroad  stock,  it 
may  issue  its  bonds  in  j)ayment  of  stock  subscribed  by  it,  and 
upon  these  falling  due,  may  renew  them  by  other  bonds/  But 
under  an  act  authorizing  a  municipal  corporation  to  subscribe 
stock  in  a  railroad  company,  it  cannot  agree  to  surrender  to 
the  company,  stock  of  tlie  company  for  which  it  subscribes  and 
issues  its  bonds.'  And  under  its  charter  providing  for  the 
construction  of  a  city  hall  and  other  sti-uctui'es  of  public 
necessity  and  utility,  and  for  the  issuing  of  bonds  for  the  pay- 
ment of  the  same,  a  city  has  no  power  to  issue  bonds  to  pay 
for  a  tract  of  land  to  be  given  to  a  railroad  company,  upon 
which  to  build  its  depot  and  machine  shops.'  And  under  a 
statute  authorizing  a  town  to  issue  bonds  in  aid  of  a  railroad, 
payable  not  later  than  ten  years  from  the  date  of  issuance, 
bonds  issued  payable  twenty  years  from  their  date  are  void,  al- 
though they  contain  a  recital  that  they  are  issued  in  pursuance 
of  law.*  So,  under  an  act  authorizing  town  oflScere  to  borrow 
money  at  a  rate  of  interest  not  exceeding  seven  per  cent.,  and 
pay  it  over  to  the  railroad  coi^poration,  taking  in  exchange 
thereof  the  stock  of  such  corporation  at  par,  it  is  not  within 
their  power  to  exchange  the  bonds  of  the  town  for  an  equal 
nominal  amount  of  stock,  leaving  it  in  the  power  of  the  corpora- 
tion to  sell  such  stock  at  a  discount.*  Where  the  charter  of  a  city 
grants  to  it  authority  to  give  such  bonds  as  might  be  necessary 
to  conduct  its  litigation,  or  on  the  current  administration  of 
affairs,  it  has  been  held,  that  the  city  was  not  authorized  to 
issue  its  bonds  to  raise  money.* 

Where  authprity  is  given  '•'  to  any  incorporated  town  or 
city  "  in  a  county  to  subscribe  to  the  capital  stock  of  a  railroad 
company,  such  authority  is  not  limited  to  towns  and  cities  in- 
corporated at  the  passage  of  the  statute  ;  all  that  is  required  is 
that  the  town  or  city  be  incorporated  at  the  time  the  subscrip- 
tion is  made.' 

vii:e,  15  Ind.,  895;  Galena  v.  Corwith,  48  111.,  423;  Middleton  v.  Alle- 
ghany County,  87  Perm.  St.,  241;  Commonwealth  v.  Pittsburgh,  84  Penn. 
St.,  496;  see  a3  to  "power  to  borrow  money  for  any  public  purpose," 
Chamberlain  v.  Burlington,  19  Iowa,  395. 
»  Gause  v.  ClarksvlUe.  5  Dill.  C.  C,  165. 

•  State  V.  Brassflcld,  67  Mo.,  331. 

»  Lewis  V.  Shrcveport,  3  Woods,  C.  C.  205. 

<  Woodniff  V.  Okolona,  57  Miss.,  806. 

»  Starin  v.  Genoa,  23  N.  Y.,  489;  Gould  v.  Sterling,  id.,  456. 

•  Wilson  V.  Shreveport,  29  La.,  678. 

'  Lewis  V.  Clarendon,  6  Dillon,  C.  C,  829. 
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A  clause  in  a  municipal  cliarter,  giving  the  town  council 
the  same  powers  over  the  streets  as  those  vested  in  the  com- 
misrfoners  of  roads,  does  not  necessarily  imply  tliat  their 
powers  are  limited  to  those  possessed  by  sucli  commissioners, 
Bo  as  to  prevent  tliera  from  issuing  bonds  for  work  done  on 
the  streets  in  every  case  where  the  commissioners  could  not 
have  issued  such  bonds.* 

The  language  of  an  act  granting  authority  to  issue  bonds, 
must  be  understood  to  authorize  the  issue  only  upon  lawful 
terms  and  considerations.' 

If  an  act  authorizing  the  issue  of  bonds  designates  no 
place  for  their  payment,  the  municipal  corporation  empowered 
to  issue  them  has  implied  authority  to  make  such  designa- 
tion.* 

§  91 8.  Prcictice  andpleadinga  in  actions  upon  covpon  honds. 
— Actions  upon  cqupons  are  governed  by  the  principles  which 
would  apply  to  an  action  on  the  bond  with  which  they  were 
issued.*  The  holders  of  coupons  payable  to  bearer  or  other- 
wise made  negotiable,  may  sue  thereon  without  producing  or 
being  interested  in  the  bonds  to  which  they  were  originally 
attached.*  But  if  the  suit  is  brought  for  collection  of  interest 
upon  coupon  bonds,  the  cou-rt  will  not  allow  the  holder  of  the 
bond  to  take  judgment  for  the  interest,  without  producing 
the  coupons,  as  they  might  be  outstanding  and  valid  in  the 
hands  of  other  parties.*  And  it  seems  that  if  suit  is  brought 
on  a  non-negotiable  coupon,  the  bond  itself  should  be  declared 
on,  as  it  alone  contains  the  promise  to  pay  the  interest.' 

In  an  action  upon  negotiable  coupon  bonds,  or  upon  the 


»  Neely  v.  Yorkvillc  Town  Council.  10  S.  C.  141. 

«  Bound  V.  Wisconsin,  &o.,  R.  R.  Co.,  45  Wis.,  543. 

»  Calhoun  County  Supervisors  v.  Galbraitb,  99  U.  S.,  214. 

<  Walker  v.  State,  12  G.  C,  200. 

»  See  ante,  %%  870,  877,  and  iiuthorities  cited;  Kennard  v.  Cass  Co.,  3 
DilL  C.  C,  147;  Comm'rs  of  Knox  Co.  v.  Aspinwall,  21  IIow.,  64;  McCoy 
V.  Waslnn,*rtou  County,  3  Wall.  Jr.,  G81;  National  Exchange  Bank  v.  Hart- 
ford. &c.,  R.  R.  Co.,  8  R.  I.,  875;  Commonwealth  v.  Chesapeake,  &c.,  Co., 
32  Md.,  501;  Burroughs  v.  Richmond  County,  65  N.  C,  234;  County  of 
Beaver  v.  Armstrong,  44  Pcnn.  St.,  03;  Thompson  v.  Lee  Co.,  3  Wall., 
827;  Town  of  Cicero  v.  Clifford,  53  Ind..  191. 

•  Kenosha  v.  Lamson,  9  Wall.,  477;  Warner  v.  Rising  Fawn  Iron  Co., 
8  Woods,  C.  C,  514. 

^  Crosby  V.  New  London,  &c.,  R.  R,  Co.,  26  Conn.,  121;  Evert«on  v. 
National  Bank  of  Newport,  66  N.  Y.,  14. 
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coupons  detached,  the  plaintiff  need  neither  aver  nor  prove 
that  the  bonds  were  issued  in  compliance  with  the  conditions 
and  limitations  imposed  by  the  statute/  If  there  is  any  de- 
fense to  them  by  reason  of  want  of  pei'formance  of  any  of  the 
requisites  necessary  to  give  them  validity,  or  for  any  other 
Ciiusc,  defendant  must  allege  and  prove  it.*  Ordinarily,  how- 
ever, the  right  to  recover  cannot  be  defeated  by  proof  of 
non-compliance  with  such  conditions  and  limitations.*  The 
fact  that  the  coupons  are  made  payable  at  a  particular  place 
does  not  make  it  necessary  to  aver  and  prove  a  presentation  of 
them  for  payment  there.*  And  where  a  court  of  county  com- 
missioners in  Alabama,  pursuant  to  statute,  subscribed  for 
stock  in  a  railroad  company,  and  issued  the  bonds  of  the 
county  in  payment  therefor,  it  was  held  that  the  holders  of 
them,  or  of  the  coupons  thereto  attached,  were  not  required  to 
present  them  when  due  to  that  court  for  allowance,  before 
commencing  suit  to  enforce  their  payment* 

A  subsequent  statute,  supplementary  to  a  public  act  and 
amendatory  thereof,  is  also  a  public  act  and  need  not  be 
specially  pleaded.  So  held  regarding  a  statute  legalizing  and 
making  valid  electioi^  held  by  the  people  of  Macon  county, 
Illinois,  on  the  question  of  issuing  the  negotiable  bonds  of  the 
county  in  aid  of  certain  railroad  companies  therein  named  and 
authorizing  all  the  townships  in  counties  where  township  or- 
ganization had  been  adopted,  lying  on  or  near  the  line  of  a 
specified  railroad,  to  subscribe  to  the  stock  of  the  railroad 
company  and  issue  negotiable  bonds  in  payment  thereof.* 

'  Lincoln  v.. Iron  Company,  103  U.  S.,  412;  Miller  v.  Town  of  Berlin, 
18  Blatchf.,  245;  Railroad  Co.  v.  Otoe  County,  1  Dill.  C.  C.  838;  Wiley  v. 
Board  of  Education,  11  Minn.,  871. 

•  Lincoln  v.  Iron  Company,  108  U.  S.,  412;  Wilson  v.  Caneadl^a,  15 
Hun  (N.  Y.),  218;  Walker  v.  State,  12  S.  C,  200;  Hudson  v.  Winslovv,  35 
N.  J.  L.,437. 

« Miller  ▼.  Town  of  Berlin.  18  Blatchf.  C.  C,  245;  Nauvoo  v.  Rltter,  07 
U.  8.,  889. 

•  Walnut  V.  Wade,  108  U.  8.,  688;  Wallace  v.  McConnell,  18  Pet.,  180; 
Irvine  V.  Withers,  1  Stew.  (Ala.).  284;  Montgomery  v.  Elliott,  6  Ala.,  701; 
Warner  v.  Rising  Fawn  Iron  Co.,  8  Woods,  C.  C,  614;  Mayor,  &c.,  of 
NashviUe  v.  First  Nat.  Bank,  57  Tenn.,  402;  Mayor,  &c.,  v.  Potomac  Ins. 
Co.,  58  Tenn.,  290;  Smith  v.  Tallapoosa  Co..  2  Woods,  C.  C.  574. 

»  County  of  Greene  v.  Daniel,  102  U.  S.,  187. 

•  Unity  V.  Burrage,  108  U.  S.,  447;  Comm'rs  of  Knox  Co.  v.  Aspinwall, 
21  How.,  533;  State  v.  Lean,  9  Wis.,  279;  West  v.  BIsikc,  4  Blackf.  (Ind.), 
284;  Pierce  v.  Kimball,  9  Me.,  54;  Buruham  v.  Webster,  5  Muss.,  :200; 
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WLere  there  is  no  genenil  authority  in  a  pi^blic  corporation 
to  make  negotiable  bonds,  the  special  authority,  it  lias  been 
held,  should  be  stated  in  the  declaration,  or  by  alleging  tho 
recital  of  tlie  bond  in  that  respect.  And  it  was  held  in  tho 
same  case  that  in  declaring  upon  coupons,  the  instruments  in 
suit  shonld  be  identified  on  the  face  of  the  declaration,  by  the 
number  of  the  bond,  date,  sum,  and  time  of  payment.* 

An  allegation  that  the  defendant  is  a  corporation,  and  that 
it,  by  its  duly  elected  and  qualified  oflicers,  under  their  hands 
and  seals,  executed  the  bonds  in  suit,  sutiiciently  alleges  the 
execution  of  the  instruments.' 

Alteration  of  the  number  of  a  negotiable  bond  of  a  city 
or  public  corporation  avoids  the  instrument  in  the  hands  of 
whoever  made  the  altemtion,  or  of  any  one  claiming  under 
him ;  but  such  alteration  of  a  stolen  bond  by  the  thief  will 
not  impair  the  title  of  the  true  owner.*  So,  a  defacement  of 
the  seal  by  the  obligee  avoids  the  bond,  otherwise,  if  by  a 
stranger.* 

Where  municipal  bonds  contain  a  proper  recital  of  the  per- 
formance of  the  condition  required  for  their  lawful  issue,  and 
a  suit  is  brought  thei-eon  by  a  hona  jide  holder,  a  plea  which 
simply  tenders  an  issue  as  to  the  actual  performance  of  the 
condition  is  bad  on  demurrer.* 

If  the  bonds  to  w^hich  coupons  are  annexed  are  properly 
signed  and  sealed  by  the  oliicere  of  the  county,  it  is  no  defense 
to  an  action  on  the  coupons,  that  they  are  signed  by  only  one 
of  the  county  oflicers." 

Where  the  plaintiff  shows  a  clear  right  to  recover,  and  the 
defendant  shows  no  defense,  it  is  always  competent  for  the 
conrt  to  instruct  the  jury  to  find  for  the  plaintilf.^ 

In  the  case  of  noa  payment  of  boudvS  issued  by  a  court  of 
county  commissioner  jn  payment  of  subscriptions  to  the  stock 
of  a  railroad,  a  viaiidamus  will,  by  the  laws  of  Alabama,  lie 

Commonwealth  v.  McCurdy,  id.,  324;  Commonwealth  v.  Spriiigfleld,  7 
Mass.,  9. 

»  Kennard  v.  Cass  County,  3  Dill.  C.  C,  147;  Thayer  v.  Montgomery 
County,  id.,  389. 

«  Wiley  V.  Board  of  Education,  11  Minn.,  871. 

»  Force  v.  CiJy  of  Elizabeth,  28  N.  J.  Eq.,  403. 

<  Evans  v.  Williamson,  79  N.  C,  86. 

»  Nauvoo  V.  Ritter,  97  U.  S.,  089. 

•Thayer  V.  Montgomery  County,  3  Dill..  C.  C,  880. 

'  Macon  County  v.  Shores,  97  U.  8.,  272. 
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against  that  court  to  compel  the  assessment  and  levy  of  the 
necessary  taxes ;  but  the  holder  who  resorts  to  the  courts  of 
the  United  States,  must  there  reduce  the  bonds  or  the  coupons 
to  judgment,  before  he  is  entitled  to  that  remedy.' 

Wliere  certain  loan  commissioners  advertised  to  pay  bonds 
which  they  had  been  authorized  to  issue,  and  which  were  to  be 
paid  out  of  a  certain  fund  set  apart  for  that  purpose  by  law,  an 
application  for  a  mandamus  to  compel  them  to  satisfy  the  same 
in  coin  was  denied,  upon  its  appearing  that  there  was  no  coin 
in  that  fund;  the  court  remarking  that  it  would  make  no 
difference  in  such  case  that  the  bonds  were  expressly  payable 
in  coin  only." 

Where  the  loss  or  destruction  of  bonds  and  negotiable  se- 
curities had  happened  without  the  negligence  or  fault  of  the 
party  applying,  equity  will  grant  relief,  provided  such  relief 
can  be  given  without  derogating  from  any  positive  agreement, 
or  violating  any  equal  or  superior  equity  in  other  parties.  The 
relief  will  be  granted,  however,  upon  the  condition  that  full 
and  secure  indemnity  shall  be  given  the  defendant  against  all 
risk.*  In  relieving  against  the  loss  of  bonds  payable  to  bearer, 
upon  indemnity  to  the  obligor,  equity  makes  no  discrimination 
against  loss  by  theft.* 

It  has  been  held  that,  where  bonds,  issued  by  a  county  in  pay- 
ment of  its  subsci'iption  to  the  stock  of  a  railroad  company, 
were  sold  below  par,  in  violation  of  the  statute  authorizing 
their  issue,  the  county  may,  by  proceeding  in  equity,  compel 
the  holder  to  receive,  in  satisfaction  of  the  bonds,  the  sum 
paid  by  the  first  purchaser  with  interest  thereon.* 

A  municipal  corporation,  obligors  in  a  bond,  cannot  ask 
relief  in  equity  that  the  obligee  be  enjoined  from  proceeding 
at  law,  and  that  the  bond  be  surrendered,  when  its  bill  alleges 
that  the  bond  was  issued  without  authority,  in  violation  of 
law,  and  in  fraud  of  the  town ;  that  the  obligee  knew  tliis 
when  he  took  it ;  that  the  obligee's  possession  is  merely  color- 
able, and  that  he  gave  no  value  for  it  and  never  had  any  right 
or  title  to  the  bond.     Such  allegations  show  a  complete  defense 


>  County  of  Greene  v.  Daniel,  County  of  Pickens  v.  Daniel,  102  H.  8., 
187. 

»  People  V.  Cook,  89  Cal..  658. 

*  Chesapeake,  &c.,  Canal  Co.  v.  Blair,  45  Md.,  103. 

*  Force  v.  Elizabeth,  29  N.  J.  Eq.,  408. 

*  Armstrong  v.  Biinton,  47  Penn,  St.,  867. 
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to  the  bond  at  law ;  and  a  judgment  against  the  obligee  at  liiw 
would  give  as  full  protection  every  way  to  the  obligor  as  a 
decree  in  equity.* 

§  919.  Other  late  decuioiis. — ^Where  a  county  subscribed 
to  the  capital  stock  of  a  railroad  company,  and  issued  its  bonds 
therefor,  the  creditors  of  the  company  on  its  becoming  insolv- 
ent, are  entitled  to  enforce  the  liability  of  the  county  on  the 
bonds  which  are  due  and  unpaid.  Tlie  court  say :  "  Upon 
recognized  principles  of  public  policy  and  good  faith,  the  debt 
which  the  county  owed,  by  reason  of  its  subscription  and  the 
bonds  given  therefor,  constituted,  with  other  property  of  the 
company,  a  trust  fund,  to  which  all  its  creditors  could  right- 
fully look  for  satisfaction  of  their  claims.  The  county  was 
liable  for  the  whole  of  that  debt,  and  by  no  device  or  combi- 
nation, to  which  particular  creditors  were  parties,  could  it  with- 
draw its  bonds  from  that  fund,  and  thereby  avoid  liability  to 
the  general  creditors  of  the  company." 

A  county,  having  lawful  authority,  issued  its  bonds  in  pay- 
ment of  its  subscription  to  a  railroad  company.  Between  the 
latter  and  another  company  a  consolidation  was  about  to  take 
place,  upon  condition  that  the  county  court  would,  on  an  ex- 
tension of  time  being  granted,  levy  and  collect  a  tax  sufficient 
to  pay  the  amount  due  on  the  bonds.  The  county  court  ac- 
cepted the  proposition  and  gave  the  requisite  assurance.  The 
consolidation  thereupon  took  place.  It  was  held  that  the 
county  was  estopped  from  denying  the  validity  of  the  bonds  in 
the  hands  of  a  ionafide  holder,  to  whom  they  were  transferred 
for  value  by  the  consolidated  company.* 

Where  a'law  authorizes  bonds  of  the  state  to  be  issued  and 
loaned  to  a  coi'poration,  on  condition  that  it  shall  pledge  cer- 
tain of  its  own  mortgage  bonds,  payable  forty  yeai*s  after  their 
execution,  to  secure  the  state,  the  tender  of  bonds  by  tlie  cor- 
poration, the  payment  of  all  of  which  is  exigible  wlioncver 
there  shall  be  a  six  months'  default  in  the  payment  of  the  in-  , 
terest  on  any  of  said  bonds,  is  not  such  a  compliance  with  the 
law  as  will  authorize  the  corporation  to  demand  the  issue  of 
the  state  bonds.     The  fact   that  the  bonds  of  the  corporation, 

»  Grand  Chute  v.  Winegar,  15  WaU.,  874. 

•  County  of  Morgan  v.  Allen,  103  U.  S. .  498. 

•  County  of  Tipton  v.  Locomotive  Works,  103  U.  S.,  623;  and  see  as  to 
consolidation,  Menashav.  Hazard,  102  U.  8.,  81. 
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tendered  as  a  pledge,  are  dated  before  the  passage  of  the  law 
autliorizing  the  loan,  and  tliat  they  are  made  payable  at 
the  holder's  option,  at  another  place  in  addition  to  that  pi'e- 
Bcribed  in  the  act,  is  immaterial.* 

A  holder  of  Virginia  state  bonds,  who  presented  them  for 
the  purpose  of  having  tliem  funded  on  November  11,  1879, 
according  to  act  of  Mai'ch  30, 1871,  could  not  have  them  funded 
under  the  provision  of  said  act,  as  it  was  repealed  by  act  of 
March  28,  1879." 

An  owner  and  holder  of  a  bond  of  the  state,  and  coupons 
past  due  thereon,  has  a  right  to  invoke  the  recommendatory 
jurisdiction  of  the  supreme  court  to  pass  upon  the  validity  of 
the  coupons  as  a  claim  against  the  state,  under  N.  C.  Const 
art.  4,  §  9,  and  N.  C.  Code,  §  416." 

In  an  action  on  bonds  issued  by  a  county  to  the  A.  rail- 
road company,  the  petition  alleged  that  the  bonds  were  issued 
to  aid  in  the  construction  of  the  road  of  the  B.  cQmpany,  but 
failed  to  show  any  connection  between  the  two  companies,  or 
that  the  county  had  ever  subscribed  to  stock  of  the  A.  com- 
pany, or  that  the  A.  company  had  over  accepted  a  subscription 
of  the  county,  or  that  a  vote  of  the  people  of  the  county, 
which  was  an  indispensable  prerequisite  to  the  validity  of  the 
subscription,  had  ever  been  taken,  it  was  held  that  the  peti- 
tion w^as  so  defective  as  not  to  be  cured  by  failure  of  the  de- 
fendant  to  call  attention  to  the  defect,  by  a  judgment  by 
default,  or  by  the  statute  of  jeofails.*  Mortgage  bonds, 
with  coupons  attached,  representing  semiannual  interest, 
were  executed  by  a  coi*poration,  payable  to  beai^er ;  the  lx)nd8 
stating  upon  their  face  that  the  payment  of  interest  thereon 
was  secured  by  a  lease  of  the  railroad  of  the  maker  to  the  de- 
fendant, at  a  rental  equal  to  the  interest,  the  defendant  to  pay 
the  interest  by  paying  the  coupons ;  the  statement  being  re- 
peated on  tlie  back  of  the  bond,  with  the  additional  statement, 
all  under  defendant's  signature,  that  the  rent  will  be  applied  by 
defendant  directly  to  the  payment  of  the  interest.  It  was  shown, 
in  an  action  against  defendant  on  one  of  the  coupons,  that  some  of 
these  coupons  had  been  paid  by  defendant.  And  it  wjis  held  that 
the  coupons  were  a  part  of  the  bonds  j  that  the  Statement  on  tha 

>  State  V.  Nichols,  30  La.  An.,  Part  II.,  1217. 
«  Paulsen  v.  Rogers.  82  Gratt.  (Va.),  651 
»  Home  V.  State,  82  N.  C,  382. 
*  Weil  v.  Greene  County,  69  Mo.,  881. 
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back  of  the  bonds  imports  a  promise  to  paj  the  coupons  to 
bearer;  that  the  lease  having  been  treated  as  valid,  the 
question  of  its  validity  was  immaterial ;  that  defendant  adopted 
the  acts  of  its  agent  bj  acqaiescence,  and  was  estopped  to  ni^ 
as  a  defense  to  these  coupons  that  the  lease  and  indorsement 
were  vUra  virea.^ 


Since  this  cliapter  was  printed,  and  too  late  to  make  the 
corrections  in  the  proper  places,  the  following  cases  have  been 
brought  to*  our  knowledge. 

The  contrary  of  the  doctrine  held  in  the  case  of  I^orth 
Bennington  Bank  v.  Dorset,  cited  in  section  910,  has  been  held 
in  the  New  York  Court  of  Appeals." 

The  case  of  Cagwin  v.  Town  of  Hancock,  quoted  in  section 
911,  has  been  reversed  on  the  point  stated.* 

1  Singer  v.  St  L<yaii,  te.,  R.  R  Co.,  6  Mo.  App.,  427. 

*  Town  of  SiHingport  v.  Teutonia  Savinp  Bank,  84  N.  Y.,  408. 

«84N.  Y.,  582. 
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•CHAPTER  XIL 


PLEADING  AND  EVIDENOS. 


§  920.  I.  Pleadmg. — ^It  is  a  general  rule  in  pleading,  that 
the  plaintiff  most  state  in  his  complaint  facts  si^Scient  to 
establish  a  cause  of  action,  or  to  show  that  he  is  entitled  to  the 
judgment  or  relief  demanded  by  him.*  According  to  the  Code 
of  Civil  Procedure,  his  complaint  must  contain  a  plain  and  con- 
cise statement  of  the  facts  constituting  his  cause  of  action,  with- 
out unnecessary  repetition.'  On  the  same  principle,  the  answer 
of  the  defendant  must  contain  either  a  general  denial  of  the 
facts  stated  in  the  complaint,  or  a  specific  denial  of  some  ma- 
terial allegation  therein,  or  a  statement  of  new  facts  showing 
that  the  plaintiff  is  not  entitled  to  maintain  his  action.*  In  the 
language  of  the  Code  of  Civil  Procedure,  the  answer  must  con- 
tain :  "  1.  A  general  or  specific  denial  of  each  material  allega- 
tion of  the  complaint  controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  sufficient  to  form  a  behof . 
2.  A  statement  of  any  new  matter  constituting  a  defense  or 
counter-claim,  in  ordinary  and  concise  language,  without  rep- 
etition."* 

657*      §  921.    •The  plaintiff  then  replies  to  such  new  matter 

1  Gould's  Pleading,  chap.  4,  §  7.  *'  The  declaration,  being  the  statement 
of  those  facts  on  which  the  plaintiff  founds  his  right  of  recovery,  must,  of 
course,  allege  all  that  is  essential  to  his  right  of  action.  For  he  can  recover 
only  secundum  allegata  et  probata  ;  and  can  legally  prove  no  material  fact 
which  the  declaration  does  not  allege."  "It  is  essential  that  the  declara- 
tion contain  a  statement  of  all  the  facts  necessary  in  point  of  law  to  sus- 
tain the  action."  Chitty  on  PL,  218,  244;  Moek's  Van  Santvoord's  PL, 
8d  ed.,  163. 

•  Code  of  Civil  'Procedure,  §  481. 

*  In  assumpsit,  the  plea  of  the  general  issue  was  that  the  defendant  did 
not  undertake  and  promise  in  manner  and  form  as  alleged  in  the  declara- 
tion; but  the  defendant  might  also  plead  infancy,  the  statute  of  limitations 
or  any  other  appropriate  plea,  showing  that  the  plaintiff  was  not  entitled 
to  recover.  Wheeler  v.  Curtis,  11  Wend.,  654;  Hughes  v.  Wheeler,  8 
Cowen,  77;  Caldwell  v.  Cassidy,  id.,  271. 

^  Code  Civil  Proced.,  §  500,  specifies  what  is  to  be  considered  a  counter- 
daim,  and  the  mode  of  stating  it. 
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oonstitatiDg  a  coanter-claim,  denying  generally  or  specifically 
each  allegation  controverted  by  him  in  the  same  manner,  and 
alleging  in  concise  language  any  new  matter,  not  incon- 
sistent with  the  complaint,  constituting  a  defense  to  the 
new  matter  in  the  answer ;  or  he  may  demur  to  the  answer 
containing  such  new  matter/  At  this  point  the  pleadings 
terminate;  but  the  allegation  of  new  matter  in  the  answer, 
not  relating  to  a  counter-claim,  or  of  new  matter  in  the  reply, 
is  deemed  in  law  controverted  by  the  adverse  party  as  upon  a 
direct  denial  or  avoidance,  as  the  case  may  require.'  With  this 
exception,  the  material  allegations  of  the  complaint  not  denied 
by  the  answer,  and  the  material  allegations  of  new  matter  in 
the  answer,  constituting  a  counter-claim,  not  denied  by  the  re- 
ply, in  the  manner  prescribed,  are  for  the  purposes  of  the  action 
taken  as  true.*  Though  a  failure  to  reply  admits  the  matter 
set  up  in  the  answer  to  be  tnie,  and  it  need  not  be  proven  on 
the  trial,  yet  it  is  a  question  of  law  whether  that  matter  con- 
«  stitutes  a  right  of  setoff  in  the  defendant.* 

When  the  plaintiff  verifies  his  complaint,  the  defendant 
must  verify  his  answer ;  and  when  the  defendant  verifies  his 
his  answer,  the  plaintiff  must  verify  his  reply.*  The  effect  of 
this  provision  is  to  abolish  utterly  the  technicalities  and  fic- 
tions which  were  allowed  under  the  old  forms  and  rules  of 
pleading. 

§  922.  When  the  complaint  shows  on  its  face  affirmatively 
that  the  plaintiff  is  not  entitled  to  maintain  the  action,  or  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action,  the  de- 
fendant may  demur ;  and  he  may  demur  to  one  or  more  of 
several  causes  of  action  stated  in  the  complaint,  and  answer 
the  residue.*  The  plaintiff  may  also  demur  to  an  answer  con- 
taining new  matter,  where  upon  its  face  it  does  not  con- 
stitute a  counter-claim  or  defense ;  and  he  may  demur  to  one 


*  Code  Civil  Pro.,  §|  514,  494,  495. 

And  ia  other  cases,  when  an  answer  contains  new  matter  constituting  a 
defense  by  way  of  avoidance,  the  court  may,  in  its  discretion,  on  the  de- 
fendant's motion,  require  a  reply  to  flucli  new  matter;  and  in  that  cose  the 
reply  shall  be  subject  to  the  same  rules  as  a  reply  to  a  counter-claim. 

•  Idem,  %  522. 

*  Idem;  Hopkins  ▼.  Ward,  67  Barb.,  452. 

^  Jordan  v.  National  Shoe  &  Leather  Bis.,  74  N.  T.,  472. 
•Codec.  P..  §§523-^27. 

•  Id.,  §§  4Sd,  492. 
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or  more  of  several  counter-claims,  and  reply  as  to  tbe  re^ 
idue.* 

In  a  word,  the  old  forms  of  pleading  are  abolished, 
658*  and  the  *pai-tied  arc  required  to  plead  ixjspectively  the 
facts  which  constitute  the  plaintifiPs  cause  of  action,  or 
the  defendant's  ground  of  defense,  in  the  manner  prescribed  by 
the  Code  of  Civil  Procedure ;  and  the  rules  by  which  the  snfS- 
ciency  of  the  pleadings  is  to  bo  determined  are  those  established 
by  the  Code  of  Civil  Procedure." 

§  923.  In  whose  name  action  should  he  irauffAt. — ^With 
this  brief  statement,  we  proceed  to  consider  as  concisely  as 
possible  the  rules  of  pleading  applicable  to  bills  of  exchange, 
checks  and  promissory  note's.  In  the  first  place,  then,  the 
action  must  be  brought  in  the  name  of  tbe  lawful  bolder  and 
owner  of  the  paper,  and  the  complaint  must  ccmtain  a  state- 
ment of  all  the  facts  itecessary  to  be  proved  on  the  tidal,  in 
order  to  entitle  the  plaintiff  to  recover  thereon  against  the  de- 
fendant.* Every  action  must  bo  prosecuted  in  the  name  of 
the  real  party  in  interest,^  but  an  executor  or  administrator,  a 
trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute,  may  sue,  without  joining  with  him  the  pei«<Mi  for 
whose  benefit  the  action  is  prosecuted.* 

A  person  with  whom  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another  is  a  trustee  of  an  express  trust.' 
Mercantile  agents  and  factors,  who,  according  to  the  usage  and 
custom  of  merchants,  do  business  in  their  own  names  for 
otlier  parties,  are  trustees  in  fact,  and  are  entitled  to  sue  on 
contracts  made  by  them  with  third  persons.^  Hence  a  factor, 
taking  a  note  payable  to  himself,  on  a  sale  of  his  principal's 
goods,  is  prima  facie  entitled  to  recover  thereon/  So  a 
person  who  agrees  to  collect  a  note  at  his  own  expense,  receiv- 
ing therefor  a  certain  sum  on  colleeticm,  is  the  real  party  in 
interest* 

>  Code  C.  P.,  §  484;  7  Barb.,  80;  S  How.  Pr.,  255. 

<  Code  Civil  Pro.,  §  518;  Moak's  Van  Sanlvooids  Prd'gs,. Sid  ed.,  S4, 85. 

•  Gould's  PI.,  c|L  4,  §§  7>d;  Moak'ft  Van  Bantvooitl's  PL,  172. 

•  Code  Civil  Proc,  §  448. 

•  Ibid. 

•  Code  C.  P.,  §  449;  The  People  v.  Stroller,  16  Hun,  284. 

^  Grinnell  v.  Schmidt,  2  Sand.  R.,  70S;  DsYis  ▼.  Reynolds^  48  How.  Pr.» 
210;  8.  C.  5Hnn,  651. 

•  Edwards  on  Bailm.,  282. 

•  Eaton  V.  Alger,  47  N.  Y.,  845;  and  see  HaysT.  Hathoro,  74  K  ¥.^486^ 
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§  924.  Tliecoinpla/mL — The  complaint  must  show  title  in 
the  plaintiff/  If  the  action  be  brought  in  the  name  of  an  in- 
dorsee against  the  makers  of  a  promissory  uot«,  the  complaint 
must  show  by  some  suitable  averment  that  the  note  has 
been  indorsed  or  *tran8ferred  to  the  plaintiff,  so  that  he  *659 
is  the  holder  and  owner  of  the  note.'  Thus,  an  all^ation 
that  ^'  A  "  was  tlie  cashier  of  the  plaintiff,  xi  bank,  and  that  the 
note  was  indorsed  to  "  A,  cashier,"  is  sufficient  to  show  title  in 
the  plaintiff.'  The  language  of  the  Code  of  Civil  Procedure, 
declaring  that  "  where  a  cause  of  action,  defense,  or  counter- 
claim is  founded  upon  an  instrument  for  the  payment  ^ 
money  only,  the  party  may  set  forth  a  copy  of  the  instrument, 

>  The  provision  of  tbe  Code  requiring  every  action  to  be  brought  in  the 
name  of  tbe  real  party  in  interest,  would  be  a  dead  letter  in  many  cases  if 
the  plaintiff  could  recover  without  first  establishing  his  title.  Parker  ▼.  Tot- 
ten,  10  How.  Pr.,  233;  Prindle  v,  Carulhers,  15  N.  ¥.,425;  Farmers*  and 
Mcrch'ts  Bk.  v.  Wads  worth,  24  N.  Y.-,  M8;  Conkliug  v.  Gandall,  1  Keyes, 
238. 

The  transfer  of  a  note  indorsed  in  blank  by  delivery,  pending  a  suit,  has 
been  held  to  pass  the  title,  so  that  the  action  cannot  be  further  prosecuted 
on  it.  Curtiss  v.  Bemis,  26  Conn.,  1.  But  an  executory  agreement  to  pur- 
chase tbe  judgment  to  be  recovered  on  a  negotiable  note  does  not  affect  the 
suit  pending.  Corostock  v.  Savage,  27  Conn.,  184.  In  New  York,  the 
action  does  not  abate  in  consequence  of  a  transfer  of  any  interest  therein; 
the  court  may  allow  it  to  proceed,  or  may  substitute  the  assignee  or  indorsee 
as  party  plaintiff.  Code  C.  P.,  §  750;  Cuff  v.  Borland.  7  Abb.  N.  C,  194. 

'  Lord  and  others  v.  Chescbrough  and  others,  4  Sand.  R,  696.  Action 
by  the  indorsees  of  a  note  made  by  the  defendants,  payable  to  their  own 
onler,  and  indorsed  by  them.  The  complaint  stated  only  the  making  and 
indorsing  the  note,  gave  a  copy  of  it,  an4  claimed  the  amount  due  thereon. 
Sa^dford,  J.:  ''We  think,  on  full  consideration  of  the  subject,  that  the 
complaint  is  defective.  It  should  show  in  some  way  the  connection  between 
the  plaintiffs  and  the  note,  i.  e,,  that  it  was  indorsed  or  transferred  to  them, 
or  that  they  are  the  holders  or  owners  of  the  note.  As  it  now  stands  there 
is  no  such  allegation.  The  indorsement  as  copied,  if  that  be  deemed  a  part 
of  the  instrumetit,  is  in  blank,  and  there  is  no  averment  that  the  note  was 
delivered  to  tbe  plaintiffs.  The  inference  is  rather,  that  the  defendants, 
when  they  made  and  indorsed  tbe  note,  delivered  it  to  Hammerling,  Mayett 
&  Co.,  from  whom  the  consideration  proceeded."  The  plaintiff  must  con- 
nect himself  with  the  note— must  prove  title.  Butterfield  v.  Macombcr,  22 
How.  Pr.,  150;  Clark  v.  Moses,  50  Ala.,  826;  but  see  Sargent  v.  Steuben ville 
R.  R  Co..  32  Ohio  St.,  449;  Ohio  Code,  §  122. 

It  is  not  necessary  that  the  indorsee,  who  avers  that  the  note  was  in- 
dorsed to  him,  should  also  aver  that  he  is  still  the  holder  and  owner.  Con- 
necticut Bank  v.  Smith,  9  Abbt.,  168;  nor  is  it  necessary  that  the  payee 
should,  in  an  action  against  the  maker,  aver  that  he  has  not  parted  with  the 
title,  or  that  he  is  still  the  holder.  Niblo  v.  Harrison,  7  Abbt  Pr.,  417. 

s  Pratt  V.  Topeka  Bank,  12  Kans.,  570. 
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and  state  that  there  is  due  to  him  thereon  from  the  adverse 
party  a  specified  sura,  which  he  claims,"  does  not  apply  where 
the  plaintiflE  suing  upon  it  is  not  named  in  or  is  not  a  party  to 
the  instrument  ;*  nor  does  it  apply  where  an  action  is  brouglit 
against  the  indorser  of  a  promissory  note,  who  is  not  liable 
'upon  the  instrument  alone;'  nor  where  the  liability  of  the 
defendant  is  conditional  and  depends  upon  facts  outside  of  the 
instrument ;  such  facts  must  be  averred.* 

§  925.  In  an  action  brought  by  the  payee  against  the 
inaker,  it  is  sufficient  to  allege  the  making  of  the  note,  to  give 
a  copy  of  it,  and  claim  the  amount  due  thereon  from  the  de- 
fendant to  the  plaintiflE ;  for  in  respect  to  the  maker  the  note 
is  an  instrument  for  the  payment  of  money  only.*  So,  in  an 
action  by  the  payee  against  the  acceptor  of  a  bill  of  exchange, 
it  is  sufficient  for  the  plaintiff  to  give  a  copy  of  the  bill  and  of 
the  acceptance  in  the  complaint,  and  allege  that  the  plaintiff, 
who  is  the  payee  of  the  bill,  is  the  holder  and  owner  of  it ; 
that  no  part  of  it  has  been  paid,  but  that  the  whole  amount  of 

it  is  justly  due  to  the  plaintiff  from  the  defendant  :*  "  the 
660  *  instrument  *is  unquestionably  one  for  the  payment  of 

money,  and  for  the  payment  of  money  only.  The  accep- 
tor is  the  party  primarily  liable,  and  his  contract  is  absolute 
and  unconditional." 

§  926.  Before  the  adoption  of  the  Code  in  this  state  it  was 
not  necessary  that  actions^  upon  negotiable  paper  should  be 
brought  in  the  name  of  the  real  parties  in  interest ;  but  it  was 
always  necessary  for  the  plaintiff  to  allege  facts  sufficient  to 
show  title  in  himself,  or  a  legal  right  to  demand  payment  of  the 
note  or  bill.*    In  other  words,  the  action  might  formerly  be 


>  Code  C.  P.,  §  534;  4  Sand.  R,  692. 

^  Alden  y.  Bloomin^ale,  impleaded  with  Schmidt,  1  Duer  R.,  601. 
»  Conkling  v.  Gandall  1  Keyes,  231;  Tooker  ▼.  Arnoux,  76  N.  Y.,  397; 
Broom  v.  Taylor,  id.,  504;  Titlow  v.  Hubbard,  63  Ind.,  6. 

*  Chappell  ▼.  Bissell,  10  How.  Pr.  R,  274;  see,  also,  15  N.  Y.  Rep.,  426; 
Burke  v.  Ashley,  12  Hun,  637. 

'  Andrews  v.  The  Astor  Bank,  2  Duer  R,  629.  The  complaint  must 
show  that  the  bill  has  become  due,  and  should  claim  interest  from  a  day 
specified,  besides  costs. 

*  Butler  v.  Wright,  20  John.  R,  367;  see  also  forms  of  declaration  given 
by  Chitty  on  Bills,  651-656;  Waggoner  v.  Colvin,  11  Wend.,  27. 
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brought  in  the  name  of  a  person  who  did  not  own  the  paper,' 
bnt  it  was  nevertheless  incumbent  upon  him  to  establish  his 
title  or  to  show  a  legal  right  to  recover  thereon.*  For  example, 
where  a  cheek  or  note  was  made  payable  to  bearer,  it  was 
enough  for  the  plaintiff  to  allege  that  the  defendant  gave  it  to 
him,  or  to  aver  the  making  of  the  instrument  according  to  its 
legal  effect,  and  himself  to  be  the  lawful  bearer  thereof.*  So, 
where  a  promissory  note,  payable  to  order,  was  indorsed  in 
blank  by  the  payee,  it  was  competent  for  the  holder  to  allege 
the  making,  and  aver  an  indorsement  of  the  note  directly  to 
himself  ;*  for  the  note  being  indorsed  in  blank,  the  owner  had 
a  right  to  fill  it  up  with  what  name  he  pleased,  and  the  person 
whose  name  was  so  inserted  was  deemed  the  legal  owner,  and 
though  not  so  in  fact,  he  was  allowed  to  sue  as  trustee  for  the 
person  having  the  real  interest* 

§  927.  *Take  ^  single  illustration  of  the  law  in  this  *661 
state,  as  it  stood  before  the  Code ;  the  plaintiff  declares 
on  the  common  money  counts,  and  attaches  to  the  declaration 
a  copy  of  a  note  made  by  the  defendants,  payable  to  the  Bank 
of  Western  New  York  or  bearer ;  the  defendants  plead  the 
general  issue,  and  that  the  note  is  still  the  property  of  the 
bank,  traversing  the  supposed  averment  of  the  plaintiff  that  he 

1  MauTon  v.  Lamb,  7  CoweD  R,  174.  It  was  sometimes  said  that  the 
holder  might  recover  without  showing  title,  as  in  Dean  t.  Hewit,  5  Wend., 
261,  but  such  expressions  were  used  in  reference  to  cases  where  the  paper 
had  been  regularly  indorsed  in  blank  by  the  payee. 

« 11  Wend.,  27;  10  Wend.,  315;  1  Denio,  867. 

•  Conroy  t.  Warren,  3  John.  Cos.,  359. 

*  Lovell  V.  Erertson,  11  John.  R.,-  52. 

»  Cooper  V.  Kerr,  cited  by  B[ent,  J.,  in  Conroy  v.  Warren,  supra,  and  in 
Lovell  v.  Evertson,  11  John.  R,  62.  Gage  v.  Kendall,  15  Wend,,  640.  The 
question  here  was,  whether  the  fact  that  the  holder  and  owner  of  a  negotia- 
ble note  had  prosecuted  it  in  the  name  of  a  stranger,  without  his  knowledge 
or  consent,  was  a  bar  to  a  recovery  in  the  name  of  such  nominal  plain tiif; 
and  it  was  decided  that  the  defendant,  who  was  sued  as  the  maker  of  a 
note  payable  to  bearer,  could  not  be  permitted  to  prove  that  the  plaintiff 
had  no  title  or  interest  in  the  note  declared  on,  but  had  transferred  the 
same  to  another  person;  nor  that  the  suit  was  commenced  without  the 
knowledge  or  consent  of  the  plaintiff.  ''  A  recovery  in  this  case  in  the 
name  of  the  present  plaintiff  might  be  pleaded,  with  proper  averments,  in 
bar  of  a  new  suit  in  favor  of  any  other  person.  The  defendant  is  not 
deprived,  in  such  a  suit,  of  any  defense  which  he  may  have  as  against  the 
real  own6r.  There  is,  in  principle,  no  objection  to  a  suit  on  a  promissory 
note  in  the  name  of  a  nominal  plaintiff;  nor  is  there  any  authority  against 
it" 
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was,  or  is,  the  lawful  bearer  and  owner  of  the  note.  To  this 
plea  the  plain tiil  replies,  denying  that  the  note  was  the  prop- 
erty of  the  bank,  or  that  the  bank  was  the  lawfnl  bolder  and 
bearer  of  the  note,  at  the  commencement  of  the  suit.  On  the 
trial  it  appears  that  the  beneficial  interest  in  the  note  was  in 
the  bank ;  the  plaintiff  has  a  verdict,  and,  on  a  motion  for  a 
new  trial,  the  opinion  is  pronounced  by  Nelson,  C  J. : 
"  The  pleadings  are  quite  untechnical,  and  have  been  drawn 
without  comprehending  fully  previous  decisions.  They  pre- 
sent two  issues :  1.  As  to  the  beneficial  property  in  the  note ; 
and  2.  As  to  the  legal  title  to  it.  The  first  is  immaterial,  and 
the  second  was  properly  found  for  the  plaintiff.  The  note  is 
payable  to  hearer^  and,  of  course,  is  transferable  by  delivery ; 
and  a  person  thus  holding  it,  has  the  leg<d  interest  and  may 
maintain  the  suit.  It  is  true,  the  replication  sets  up  that  the 
plaintiff  is  the  lawful  owner  and  bearer ;  whereas  the  property 
of  the  note  is  in  the  bank ;  but,  as  between  the  plaintiff  and 
the  defendants,  the  plaintiff  is,  in  judgment  of  law,  the  owner, 
as  they  are  precluded  from  disputing  it.  Unless  the  possession 
is  rrudafidej  and  may  work  some  prejudice  to  them,  they  have 
no  concern  with  that  inquiry."* 

662*  §  928.  *The  rule  is  the  same  in  England.*  The 
plaintiff,  in  an  action  upon  a  bill,  check  or  note,  must 
show  in  his  declaration  his  right  to  sue  thereon,  in  the  same 
manner  as  every  other  plaintiff  must  show  a  sufficient  title  to 
enable  him  to  maintain  his  suit.'  If  he  sues  as  the  indorsee 
or  bearer  of  a  bill,  he  must  show  that  it  was  drawn  in  a 
transferable  form,  and  that  the  tninsfer  to  him  was  made  in 
the  manner  permitted  by  its  terms ;  in  short,  he  must  allege 
all  that  is  necessary  to  show  the  legjil  title  vested  in  Jiimself .* 

>  Gaemsey  v.  Bums  and  Graves,  25  Wend.,  411.  The  pleadings  in  this 
case  were  framed  under  the  Statute,  authorizing  the  plaintifl  to  declare  on 
the  money  counts,  and  give  a  copy  of  the  note,  and  prove  the  same  under 
the  money  counts;  and  authorizing  the  defendant  to  give  notice  of  any 
matters  which,  if  pleaded,  would  be  a  bar  to  the  action.  2  B.  S.,  445,  446, 
8ded. 

«  Chitty  on  Bills,  571. 

•  Bishop  V.  Hayward,  4  Term  R,  471. 

«  Gwinnet  v.  Phillips,  8  Term  R,  645;  Gibson  v.  Minet,  1  Hen.  Bla., 
605. 

Chitty  on  Bills,  571.  "In  general,  the  plaintifTs  title  should  be  stated 
according  to  the  facts,  and  if  he  claims  as  a  remote  indorsee,  every  indorse- 
ment is  usually  set  forth;  but  where  the  first  indorsement  is  in  blank,  and 
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§  929.  The  Code  of  Procedure  goes  one  step  fiirtlier,  and 
declares  that  all  actions,  those  upon  negotiable  paper  as  well  as 
others,  must  be  brought  in  the  name  of  the  real  party  in  in- 
terest ;  which  renders  it  necessary  that  the  complaint  contain 
suitable  averments  showing  the  real  title  in  the  plaintiff, 
— ^the  real  as  distinguished  *frora  the  formal  title  to  the  *(>63 
bill  or  note.  How  is  this  actual  title  to  be  averred  ? 
Undoubtedly  it  may  be  averred  by  stating  the  making  of  the 
note  payable  to  a  particular  person  or  order,  the  indorsement  of 
it  by  the  payee  to  his  indorsee,  and  by  the  latter  to  his  in- 
dorsee, and  so  on  until  the  title  to  the  note  v^ts  in  the  holder 
by  due  coui^se  of  transfer  by  indorsement.'  But  suppose  the 
action  is  brought  against  the  first  indorser,  whose  indoi'sement 
is  in  blank,  and  there  are  several  subsequent  indorsers  whose 
signatures  it  is  not  convenient  to  prove,  but  whom  the  holder 
does  not  wish  to  release  by  striking,  out  their  indorsements: 
what  form  of  allegation  should  be  used  in  the  complaint  ? 
Formerly,  the  plaintiff  in  this  (jase  was  allowed  to  state  that 
the  payee  indorsed  the  note  directly  to  him,  and  it  was  then 
only  necessary  to  produce  the  note  on  the  trial  and  prove  the 
defendant's  signature.'    But  now,  when  the  pleadings  are  to 

the  plaintiff  is  apprehensive  that  he  shall  not  be  able  to  prove  all  the  subse- 
quent indorsements,  it  is  proper  to  state  the  plaintiff  to  be  the  immediate 
indorsee  of  some  prior  indorser." 

In  an  action  brought  by  one  of  several  indorsers,  the  plointiff  who  is  in 
]X)6se8sion  of  the  bill  may  recover  thereon  against  prior  parties  -without 
striking  out  subsequent  indorsements.  6  Cowen,  449;  1  Sand.,  37;  1  Denio, 
867.  And  in  an  action  against  an  indorser,  it  is  not  necessary  to  prove  any 
indorsements  on  the  bill  or  note  prior  to  that  of  the  defendant. 

An  allegation  that  the  defendant,  a  corporation,  indorsed  the  note  in 
suit  to  its  indorsee,  naming  him,  is  sufficient;  it  is  not  necessary  to  aver 
that  the  defendant  indorsed  it  in  the  course  of  its  legitimate  business. 
Mech's  B.  Association  v.  Spring  Valley  S.  &  L.  Co.,  25  Barb..  410. 

>  Idem;  Lord  and  others  v.  Chesebrough  and  others,  4  Sand.  R.,  606; 
the  making,  accepting  and  indorsing  of  negotiable  paper  is  nlways  pre- 
sumed to  be  for  a  good  consideration;  and  where  the  plaintiff  alleges  an 
indorsement  of  the  note  or  bill  to  himself,  the  comphiint  shows  that  he  is 
the  owner  and  holder  of  the  paper;  for  this  averment  is  equivalent  to  a 
direct  allegation  that  the  plaintiff  is  the  owner  of  the  paper.  Appleby  v. 
Elkins,  2  Sand.  B.,  673. 

•Peacock  v.  Rhodes,  Doug.,  611-683;  Williams  v.  Matthews,  3  Cowen, 
252;  Chaters  v.  Bell  and  others,  4  Esp.,  N.  P.  C,  120.  But  where  the 
plaintiff  alleges  title,  derived  through  a  succession  of  indorsements,  he 
must  prove  it  in  the  manner  stated;  Williamson  v.  Johnson,  1  Bam.  & 
Cres.,  140,  or  by  an  admission  of  the  defendant;  Bosanquet  v.  Anderson, 
6  Esp.  R.,  48. 
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be  verified,  it  is  essential  that  the  statement  should  be  literally 
true ;  and  hence  the  averment  should  be  made  according  to  the 
fact,  without  stating  any  indorsement  not  necessary  to  convey 
the  title  to  the  plaintiJff.' 

§  930.  Of  allegation  of  indorsement — ^As  against  the  maker, 
it  is  sufficient  to  allege  that  the  payee,  to  whose  order  the  note 

was  made  payable,  transferred  it  by  an  indorsement  in 
664*  blank,  and  and  that  it  was  afterwards  *transferred  to  the 

plaintiflE,  who  is  the  owner  and  holder  of  the  note.* 
In  an  action  on  a  note  payable  to  bearer,  where  the  plaintiff 
alleges  himeelf  to  be  the  bearer,  owner  and  holder,  he  need  not 
allege  a  delivery.*  So  an  averment  that  the  defendant  made 
and  executed  his  note,  whereby  ho  promised,  &c.,  is  a  sufficient 
averment.*  As  against  a  remote  indorser,  it  is  enough  to 
allege  the  making  of  the  note  or  bill  in  a  negotiable  form,  that 
it  was  regulai'ly  indorsed  to  the  defendant,  that  he  transferred 
it  by  an  indorsement  in  blank,  and  that  it  was  subsequently 
transferred  to  the  plaintiff :  and  it  is  not  incumbent  upon  the 
plaintiff  to  prove,  on  the  trial,  either  the  handwriting  of  the 
drawer  or  any  of  the  indorsements  antecedent  to  that  of  the 
defendant,  for  each  indorsement  admits  the  genuineness  of  the 


^  Bayley  on  Bills,  ch.  9,  §  1.  In  the  case  of  James  v.  Chalmers,  5  Sand. 
R,  52;  S.  C,  3  Selden  R.,  200,  the  allegation  was  that  the  payees  indorsed 
the  note  to  the  plaintiff,  and  the  proof  was  that  it  was  transferred  by  them 
to  Beardsley,  and  by  Beardsley  to  Parks,  and  by  Parks  to  the  plaintiff;  but 
it  does  not  appear  that  the  complaint  was  verified,  nor  that  any  objection 
was  made  to  the  proof  on  the  ground  that  it  did  not  support  the  allegations 
of  the  complaint. 

*  tTames  v.  Chalmers,  iupra. 

It  being  averred  that  the  note  or  bill  pajrable  to  order  was  indorsed  by 
the  payee  in  blank,  it  is  sufficient  in  an  action  by  the  indorsee  to  aver 
further  and  generally  that  it  was  afterwards  transferred  to  the  plaintiff; 
Mitchell  V.  Hyde,  12  How.  Pr.,  400;  Phelps  v.  Ferguson,  19  How.  Pr., 
143;  it  is  held  insufficient  in  such  an  action  to  give  a  copy  of  the  note,  and 
aver  that  the  plaintiff  is  the  owner  and  holder  of  it;  the  plaintiff  must 
show  title,  and  ought  to  allege  a  transfer  to  himself;  White  v.  Brown,  14 
How.  Pr.,  282;  Fales  v.  Hicks,  12  id.,  153;  though  it  has  been  held  enough 
to  aver  that  the  note  or  bill  was  indorsed  generally  by  the  payee,  and  that 
plaintiff  is  the  owner  and  holder;  Holstein  v.  Rice,  15  How.  Pr.,  1;  ^nd  it 
is  well  settled  that  plaintiff  need  not  aver  a  transfer  to  himself  by  indorse- 
ment; 11  Barb.,  620;  12  How.  Pr.,  166;  22  How.  Pr.,  150;  as  to  the  effect 
of  a  transfer  without  indorsement,  see  ante,  256-258»  and  ante,  286,  287. 

»  Black  V.  Duncan.  60  Ind.,  622. 

*  Wochoska  v.  Wochoska,  45  Wis.,  428. 
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paper  and  all  the  paper  and  all  prior  indorsements.'  But  it 
must,  of  course,  appear  on  the  fajee  of  the  con) plaint  that  the 
I)aper  was  negotiable  in  the  hands  of  the  defendant. 

§  931.  In  the  case  of  a  negotiable  note,  the  plaintiff  should 
allege  a  transfer  from  the  payee,  by  indorsement ;  for  a  de- 
livery by  the  latter  with  intent  to  pass  the  title,  without  in- 
dorsement, leaves  the  note  open  to  every  equitable  defense 
which  tlie  maker  had  against  the  payee  at  the  time  of  the 
transfer."  A  mei^e  assignment  of  such  a  note  carries  to  the  as- 
signee no  greater  interest  in  it  than  the  payee  of  a  non-nego- 
tiable note  conveys  when  he  transfere  it  by  delivery.  If  the 
payee  could  not  recover  on  it  at  the  time  of  the  transfer, 
neither  can  his  assignee.  It  is  not  necessary  to  allege  that  it 
was  negojtiated  before  maturity  ;  that  is  a  matter  of  defence.* 

An  averment  in  a  complaint  on  a  negotiable  instrument, 
that  it  was  indorsed  to  the  plaintiff,  is  sufficient  to  show  that 
he  is  the  owner  and  holder  of  the  paper;*  the  allegation  im- 
ports a  delivery  and  vesting  of  the  title  in  the  plaintiff.  On 
the  other  hand,  where  the  plaintiff  brings  an  action  on  a  draft 
payable  in  merchandise,  he  should  allege  a  transfer  to  himself 
by  the  payee,  for  value ;  he  must  show  a  legal  title  to  the 
draft.* 

§  932.     When  a  note  is  made  payable  to  the  order  of  a 
particular  person,  and  he  transfers  the  same  for  value, 
without  indorsement,  *the  purchaser  or  assignee  may  re-  *665 
cover  on  it,  under  the  present  practice,  in  his  own  name, 

>  CritcLlow  V.  Parry,  2  Campb..  182;  Lambert  v.  Pack,  1  Salk,,  127;  1 
Lord  Baym.,  443;  Erwin  v.  Downs,  15  N.  Y.  Rep.,  575;  88  Eng.  Com.  L., 
266. 

*  Hedges  v.  Sealy,  0  Barb.  R,  214;  see,  also,  Parker  v.  Totten,  10  How. 
Pr.  R.,  283. 

•Miller  v.  Griswold,  40  Ind.,  209;  but  see  Cobume  v.  Poe,  40  Tex. 
410. 

*  The  Bank  of  Lowville  v.  Edwards,  11  How.  Pr.,  216;  Chester,  &c.  R 
R  Co.  V.  Lickiss,  72  111..  521. 

»  Landau  v.  Levy,  1  Abbott's  Pr.  R.,  876. 

Wben  the  complaint  sets  forth  a  copy  of  the  note  declared  on,  which  is 
not  negotiable,  it  is  sufficient  in  au  action  by  the  indorsee  thereof  to  aver 
that  it  became  the  property  of  the  plaintiff  by  purchase;  or  was  duly  in- 
dorsed to  the  plaintiff,  who  is  now  the  owner  and  holder  of  it;  Brown  v. 
Richardson,  1  Bosw.,  402;  Prindle  v.  Caruthers.  15  N.  Y.  Rep.,  425.  The 
,note  in  this  case  was  similar  to  that  sued  on  in  Walrad  v.  Petrie,  4  Wend., 
575. 
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and  is  not  corapelled  to  allege  or  prove  a  transfer  by  indorse- 
ment.* Under  the  former  practice,  he  brought  his  action  on 
the  note  in  the  name  of  the  payee. 

§  933.  At  common  law  the  payee  of  a  promissory  note  or 
bill  of  exchange  may  sue  the  maker  or  acceptor  upon  the  in- 
strument itself  or  upon  the  considemtion  for  which  it  was 
given ;  and  the  practice  waB  formerly  to  declare  on  the  money 
counts  and  give  the  note  or  bill  in  evidence  under  them.'  The 
indorsee  of  a  bill  might  recover  thereon,  in  the  same  manner 


'  Billings  v.  Jane,  11  Barb.  R.,  620;  Lewis  v.  Brown,  29  Mis.  (8  Jones), 
202. 

The  law  of  France  is  different.  Trimbey  v.  Vignier,  1  Bing.  N.  C,  151. 
The  action  in  this  case  was  brought  on  a  promissory  note  made  in  France 
in  this  form: 

"  A  la  fin  Decembre  prochain  Je  payerai  ft  Tordre  de  M.  Burillon  le 
somme  de  six  cents  dlx  francs  valeur  en  marchandize. 

Paris  le  10  Juillet,  1829. 

B.  P.  610  francs.  E.*  Vigkier, 

Rue  St.  Denis  193. 

Indorsed: 

Payez  a  M.  Durant  valeur  en  comptc. 

Paris,  le  Juillet,  1829.  P.  Burillon, 

Je  garantis  a  M.  Durant  le  protet  et  la  denonciation  da  present  billet, 
comme  si  avait  6t6  fait,  le  dispensant  de  ces  formalites.  Paris,  le  deux 
Janvier,  1880. 

•  P.   BURILLOX, 

P.  Durant." 

On  the  trial  of  the  action  the  question  presented  was,  whether  tbe  plaint- 
iff could  recover  against  the  defendant,  the  maker  of  the  note,  ti-acing  his 
title  through  a  blank  indorsement;  and  it  was  held  tbat  he  could  not.  The 
Code  of  Commerce  requires  something  more  than  this.  Art.  189  says: 
*'  The  indorsement  is  dated;  it  expresses  the  value  given  for  it,  and  states 
the  name  of  him  to  whose  oi*dcr  it  is  passed."  And  Art.  188  adds:  "If 
the  indorsement  is  not  conformable  to  the  preceding  aillcle,  it  does  no 
operate  as  a  transfer,  it  is  only  a  procuration."    Decided  in  1834. 

The  interpretation  of  the  contract  is  to  be  made  according  to  the  law  of 
the  place  where  it  is  made. 

*  Pierce  v.  Crafts,  12  John.  R,  00,  and  cases  there  cited.  As  to  notes  in 
writing  for  the  payment  of  money,  tbe  statute  says:  "They  shall  be  due 
and  payable  as  therein  expressed."  4  Pick.,  421;  see  Battle  v.  Coit,  19 
Barb.,  C8. 

In  an  action  on  a  note  made  by  one  person  as  principal  and  by  another 
as  security,  a  complaint  under  the  Code,  stating  that  the  note  was  made  in 
that  manner  and  indorsed  by  the  payee  to  the  phiiniiff,  and  has  not  been  paid 
by  eitlicr  of  the  defendants,  is  good  on  demurrer.  Osgood  v.  Whittelsley, 
20  Uow.  Pr.,  72.  The  declaration  or  complaint  must  state  the  facts;  ante, 
219,  2U8. 
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agains!/  the  acceptor/  against  his  immediate,*  or  against 
a  remote  *iudoi'scr  ;*  and  the  holder  of  a  note  payable  *666 
to  bearer,  or  of  a  note  payable  to  order  and  indorsed  by 
the  payee  to  him  or  in  blank,  might  sustain  a  count  for  money 
had  and  received  by  proving  the  note ;  but  where  the  plaintiff 
could  not  i-ecover  on  the  note  as  bearer  or  holder,  for  want  of 
title  or  authoriry  to  sue  in  his  own  name,  he  could  not  ordi- 
narily recover  on  the  common  counts/ 

§  934.  The  last  indoraer  takes  up  a  promissory  note,  and 
declares  on  the  money  counts  against  (me  of  the  prior  indors- 
ers,  and  the  question  is  whether  the  action  can  be  sustained. 
Shaw,  Chief  Justice :  '^  To  maintain  assumpsit  there  must  be  a 
privity  between  the  parties,  but  it  may  be  a  privity  in  fact  or 
in  law.  As  between  each  paity  to  a  bill  of  exchange,  or  ne- 
gotiable promissory  note,  and  every  other  pai*ty,  there  is  a 
sufficient  privity  in  law ;  and  as  such  negotiable  contract  is  pre- 
sumed to  be  a  cash  transaction,  and  as  a  money  consideration  is 
presumed  to  pass  at  the  making  and  at  each  indorsement  of  the 
instmment,  each  party  liable  to  pay  is  held  responsible,  as  for 
80  much  money  had  and  received  to  the  use  of  the  party  who 
is,  for  the  time,  the  holder,  and  entitled  to  recover."* 

But  the  form  of  the  action  did  not  at  all  affect  the  rights 
of  the  parties,  nor  lessen  the  proof  required  to  establish  the 

^  Purdy  V.  VermDya.  4  Selden  R,  846;  Tatlock  v.  Harris.  8  D.  &  E., 
174. 

*  Wright  V.  Butler,  6  Wend.,  284;  Butler  v.  Wright,  20  John.  R..  307. 
In  both  of  these  cases  the  notion  was  sustained  by  the  indorsee  ngninst  his 
immediate  indorscr  for  a  part  payment  by  the  former;  but  the  note  was  in 
the  hands  of  a  subsequent  indorsee,  and  the  title  to  the  note  was  not  in  the 
plaintiff;  and  the  court  intimated  the  opinion  that  the  action  could  not 
have  been  sustained  if  the  plaintiff  had  been  at  the  time  the  owner  and 
holder  of  the  note.    6  Wend.,  290. 

•Ellsworth  V.  Brewer,  11  Pick;,  816;  see  2  Beld.,  19;  16  Wend., 
660. 

*  Olcott  V.  Bathbone,  5  Wend.,  490;  see  Butler  v.  Wright,  intpra;  2 
Wend.,  869. 

*  State  Bank  v.  Hurd,  12  Mass.  R.,  172;  Eagle  Bank  v.  Smith,  5  Conn. 
R,  71;  Penn  v.  Flack,  8  Gill  &  Johns.,  869;  Tenny  v.  Sanborn,  5  N. 
Hamp.  R.,  557;  Dana  ▼.  Underwood,  19  Pick.,  99;  Rockefeller  ▼.  Robison, 
17  W^end.  R.,  206;  Purdy  v.  Vermilya,  4  Selden,  346.  According  to  the 
English  decisions  there  is  no  privity  between  the  indorsee  and  the  maker  of 
ft  note  or  the  acceptor  of  a  bill,  but  there  is  between  the  payee  and  the  maker 
or  acceptor.  1  East,  98,  484;  Whitwell  ▼.  Bennett,  8  B.  &  P.,  559;  Houlo 
T.  Baxter,  8  East,  177;  2  Seld.,  19. 
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plaiatifTs  right  of  recovery.  Thus,  where  an  action 
667*  of  *as8ampsit  was  brought  by  the  liolder,  against  the 

drawers  of  a  check  payable  to  bearer,  it  was  held  in- 
cnmbent  on  the  plaintiffs  to  prove  that  the  same  had  been  duly 
presented  for  payment,  and  notice  of  dishonor  given  to  the 
drawer.* 

§  936.  The  same  rule  prevails  under  the  present  practice. 
The  payee  of  a  check  dishonored  on  presentment,  must  aver 
in  an  action  against  the  drawer,  due  presentment  to  the  bank 
or  drawee  and  notice  of  dishonor  to  the  drawer ;  or  must  allege 
facts  dispensing  with  the  usual  presentment  and  notice,  such 
as  the  want  of  funds  in  the  bank  on  which  the  check  was 
drawn.  And  these  allegations  must  now  be  made  according 
to  the  actual  transaction;  the  plaintiff  cannot  aver  demand 
and  notice,  and  under  the  allegation  prove  circumstances  dis- 
pensing with  demand  and  notice,  as  he  might  do  under  the 
former  rules  of  pleading.* 

The  law  merchant  prescribes  the  conditions  on  which 
the  plaintiff  is  entitled  to  recover;  and  though  it  is  a  gen- 
eral principle  that  the  plaintiff  must  aver  in  his  declaration 
or  complaint  the  facts  constituting  his  cause  of  action,  it  is 
to  be  observed  that  the  rules  of  pleading  do  not  operate 
upon  the  law  of  the  contract.*  They  are  in  the  main  good 
witnesses  of  the  law,  but  they  were  not  formerly,  nor  are 
they  now,  in  all  cases  the  test  of  what  the  law  requires  to 
be  proved  on  the  trial.* 

§  936.  The  theory  in  relation  to  a  promissory  note  is  that 
the  maker  has  received  a  sum  of  money  from  the  payee,  and 
promises,  in  consideration  thereof,  to  repay  it  to  him  or  to  a 

'  Cruger  v.  Annstrong,  8  John.  Cas.,  5.  This  case  decides  it  to  be  the 
duty  of  the  bearer  to  use. diligence  to  obtain  the  money  on  the  check;  and 
Barker  v.  Anderson,  21  Wend.,  372,  decides  it  to  be  necessary  to  show 
presentment  and  notice  of  non-payment  Murray  v.  Judah,  6  Cowen» 
484. 

•  Shultz  V.  Depuy,  8  Abbott  Pr.  R,  252;  4  Sand.  R,  668;  Purchase  v. 
Mattison,  6  Duer,  587. 

'  Andrews  v.  Herriot,  4  Cowen  R,  608,  and  note.    The  distinction  be- 
tween the  lex  lod  axid  lex  fori  is  a  good  illustration  of  the  statement  in  the  * 
text.    And  it  is  plain  that  under  the  Code  it  must  be  frequently  necessary 
for  the  parties  to  prove  on  the  trial  facts  not  put  in  issue  by  the  formal  al* 
legations  and  denials  contained  in  the  pleadings. 

«itoss  v.  Bedell  5  Duer,  467. 
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person  whom  he  may  designate,  at  a  future  day.  The  indorse- 
ment  by  the  payee  assigns  the  money  or  debt  to  the  indoi-see, 
and  he  may  recover  on  it  in  his  own  name.  And  it 
has  been  *held  in  this  8ta.te,  under  the  old  forms  of  *r)f>S 
pleading,  that  the  indorsee  of  a  negotiable  note  may  re- 
cover thereon  against  the  maker/  or  against  a  remote  indoi-ser/ 
in  an  action  of  debt ;  proving  of  course  demand  and  notice  in 
the  snit  against  the  indorser. 

§  937.  The  Code,  dispensing  with  the  general  forms  and 
technicalities  and  fictions  heretofore  used  in  pleading,  pro- 
scribes a  new  system,  and  renders  it  incumbent  upon  the  par- 
ties to  state  the  facts  constituting  the  cause  of  action  or  de- 
fense. In  place  of  the  general  averments  formerly  made  by 
the  plaintiiOf,  which  often  concealed  instead  of  declaring  the 
true  cause  of  action,  he  is  now  required  to  state  specificiilly  the 
facts  upon  which  he  means  to  rely ;  and  the  complaint  being 
verified,  the  defendant  is  bound  to  put  in  issue  the  very  facts 
upon  which  his  defense  is  founded.' 

§  938.  OeneraUy. — By  what  standard,  then,  are  ^he 
parties  to  be  governed  in  pleading?  The  Code,  abolishing  the 
old  forms,  declares  that  the  rules  by  which  the  sufEcien(;y  of 
the  pleadings  is  to  be  determined  are  those  prescribed  by  it- 
self ;  and  then  lays  down  the  general  rule  that  the  parties 
must  state  distinctly  and  in  concise  language  the  facts  consti- 
tuting the  cause  of  action  and  the  defense,  without  specifying 
aflSrmatively  what  are  the  requisites  of  good  pleading ;  thus 
tacitly  referring  the  pleader  to  the  law  by  which  the  rights  of 
the  parties  ai*e  to  be  determined,  in  order  to  ascertain  what 
facts  are  essential  to  create  or  defeat  the  cause    of  action.* 

»  Willmarth  V.  Crawford,  10  Wend.,  341. 

'  Onondaga  Co.  Bank  v.  Bates,  8  Hill  R,  58.  The  ordinary  and  legal 
accepUition  of  the  term  debt  imports  a  sum  of  money  arising  upon  a  contract 
express  or  implied,  2  Hill,  228;  and  a  negotiable  note  or  bill  is  just  as  much 
a  debt  due  from  the  maker  or  acceptor  to  the  indorsee  thereof,  as  it  is  to 
the  payee  l>efore  transfer;  and  where  the  indorse^  has  been  properly  charged 
by  demand  and  notice,  he  is  to  all  intents  and  purposes  indebted  thereon  to 
the  holder.  The  form  of  the  instrument  renders  the  debt  transferable. 
Ketchell  v.  Bums,  24  Wend.,  456. 

»  Gavey  v.  Fowler,  4  Sand.  R,  665;  Stone  v.  De  Puga,  id.,  681. 

*  Lord  V.  Cheseborough,  4  Sand.  R.,  696:  Lucas  v.  N.  Y.  Central  R.  R 
Co.,  21  Barb.  R,  245;  Brown  v.  Harman,  id.,  508;  Budd  v.  Bingham,  18 
Barb.   R,  494,  29;  Richards  v.  Edick,  17  Barb.  260;  id.,  481;  HaUv. 
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669*  In  the  first  place  he  must  *determine  what  the  law  pro- 
nounces a  good  cause  of  action  in  the  case  presented : 
tiiis  done,  he  is  to  insert  in  his  complaint  a  plain  stateineat 
according  to  the  actual  transaction,  averring  all  that  is  neces- 
sary to  entitle  the  plaintiff  to  the  recovery  or  relief  demanded 
by  him.^  In  like  manner  the  answer  must  either  deny  the 
allegations  of  the  complaint  generally,  or  deny  some  material 
allegations  therein ;  and  must,  in  I'egard  to  new  matter,  be 
governed  by  the  same  rule  as  the  complaint.' 

§  939.  The  parties  are  not  required  to  use  either  technical 
or  scientific  langoage ;  and  where  the  essential  facts  are  stated, 
the  allegations  on  either  side  are  to  be  liberally  construed, 
with  a  view  to  the  administration  of  substantial  justice  between 
the  parties.* 

Southmayd,  15  Barb.,  82;  id,  550,  865;  4  Comst.,  253;  18  Barb.,  209;  12 
id.,  9,  438,  520,  573;  11  id.,  569. 

1  Howard  v.  Tiffany  et  al.,  8  Sand.,  695. 

«  Wiggins  V.  Gans,  8  Sand.  R,  738;  Wood  v.  Whiting,  2t  Barb,  R.,  190; 
Elton  v.  Markbam,  20  Barb.,  843.  As  to  counter-claims,  see  Ives- v.  Miller, 
19  id.,  196;  Briggs  v.  YanderbUt,  id.,  222;  Baker  v.  BaUey,  16  id.,  54;  14 
Barb.,  538. 

»  Code  C.  P.,  §  519;  Dempsey  v.  WiUett,  16  Hun,  264;  Eno  v.  Wood- 
worth,  4  Comst  R,  249;  Decker  v.. Mathews,  2  Kernan  R,  813,  686;  That- 
cher ▼.  Morris,  1  Eeman  R,  437,  may  be  taken  as  an  illastration  of  the 
rules  of  pleading.  The  plaintiffs  declared  against  the  defendants  as  the 
contractors  and  managers  of  certain  lotteries  authorized  by  tlie  laws  of 
Maryland,  alleging  that  they  were  authorized  to  sell  tickets  in  such  lotteries, 
to  be  drawn  at  Baltimore;  that  they  sold  tickets  to  divers  persons,  and  that 
there  was  a  drawing  of  the  lotteries  at  Baltimore,  and  that  certain  tickets 
specified  drew  prizes  amounting  to  $200.60;  that  afterwards  the  plaint- 
iff, for  a  good  consideration,  purchased  the  tickets  which  drew  the  prizes, 
&0.  On  demurrrcr  hdd  tliat  the  complaint  did  not  state  a  cause  of  action 
enforceable  in  the  courts  of  this  state.  It  did  not  state  ioh^re  the  plaintiff 
purchased  the  ticket.  '*  The  instrument  purchased  was  a  part  of  the  ma- 
chinery for  carrying  on  a  business  which  our  law  pronounces  a  common 
and  public  nnisance.  If  a  party  institutes  a  suit  in  the  courts  of  this  state, 
upon  a  contract,  express  or  implied,  originating  in  such  a  source,  he  is 
bound  to  show  on  the  face  of  the  complaint  that  his  title  was  acquired  in  a 
Jurisdiction  (that  is  to  say,  in  a  state)  where  gambling  was  authorized  by  law." 

As  a  general  rule,  courts  give  effect  to  contracts  according  to  the  law  of 
the  place  where  they  are  made,  or  where  they  are  to  be  performed,  in  cjise 
they  are  to  be  performed  in  another  state.  In  Bowen  t.  Newell,  8  Eeman 
R,  290,  it  was  held  that  a  check  drawn  in  New  York,  on  the  5th  of  Oct, 
1849,  on  the  Thompson  Bank  of  Connecticut,  payable  on  the  12th  instant, 
was  to  be  governed  by  the  laws  of  that  state,  in  respect  to  the  allowanoe  of 
days  of  grace,  notwithstanding  the  laws  of  Connecticut  are  different  from 
those  of  New  York  in  that  particular.  4  Selden  R,  190;  2  Duer,  564. 
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§  940.  Bringing  actum  m  special  character^  must  allege 
facta  allowing  it — Declaring  in  a  special  cliaructer,  as  the 
receiver  of  *a  banking  institution,  or  as  the  administra-  *G70 
tor  of  a  deceased  wife,  the  plaintiff  must  set  forth  the  facts 
and  proceedings  which  vest  him  with  the  cause  of  action.*  If 
the  suit  is  brought  bj  the  personal  representative,  for  damages, 
under  the  statute,  against  the  defendant,  for  causing  the  death 
of  the  deceased  by  llis  wrongful  act,  neglect  or  default,  tlie 
complaint  must  state  all  the  facts  which  are  requisite  to  bring 
the  case  within  the  statute/  And  where  the  plaintiff  sues  on 
a  promissory  note,  as  receiver,  he  must  make  the  proper  aver- 
ments to  show  himself  entitled  to  recover  thereon  ;  but  if  lie 
omits  an  essential  averment,  which  is  supplied  by  the  answer 
and  reply,  he  will  be  entitled  to  recover  on  the  pleadings.' 

§  941.  Where  a  pleading  is  good  in  substance,  but  too 
general  in  its  terms,  the  remedy  is  by  a  motion  to  compel  the 
party  pleading  to  make  it  more  certain.*  Thus,  if  the  answer 
to  a  complaint  on  a  promissory  note  alleges  that  it  was  given 
by  mistake  for  a  greater  sum  than  was  due  from  the  defendant 
to  the  payee,  and  the  plaintiff  replies,  denying  the  allegations 
in  that  respect,  he  is  precluded  from  objecting  on  the  trial  to 
evidence  in  support  of  the  allegation.*    Where  the  answer 

1 21  Barb.»  245;  8  Kernan  R,  88;  Gillet  v.  Fairchild,  4  Denio,  80. 

It  is  not  necessary  that  an  assignee  for  the  benefit  of  creditors;  Butter- 
field  V.  Macomber,  ^  How.  Pr.,  150;  or  that  an  executor  or  administrator 
should  sue  in  their  representative  capacity.  Merritt  v.  Leaman,  2  Seld., 
1GB.  It  is  enough  if  they  show  title.  8o  the  payee  of  a  note,  payable  to 
him  as  guardian,  &c.,  may  sue  thereon  in  his  individual  capacity.  Nick- 
erson  v.  Gilliam,  29  Miss.,  456. 

'  Lucas  Y.  N.  T.  Central  R.  R  Co.,  21  Barb.,  245.  Among  other  things 
it  seems  the  complaint  must  show  that  there  are  next  of  kin,  for  whose  ben- 
efit the  action  is  brought.  See,  also,  Brown  t.  Harmon,  id.,  506;  see  15 
N.  Y.  Rep..  432. 

*  White  T.  Joy,  8  Kernan  H.,  88.  The  complaint  in  this  case  was  de- 
fective in  stating  to  whom  the  note  was  payable,  and  though  it  averred  a 
transfer  to  the  plaintiff,  and  that  he  was  the  owner  and  holder  thereof; 
Dsino,  J.,  in  delivering  the  opinion  of  the  Court  of  Appeals,  said:  "  If  the 
complaint  had  been  demurred  to,  we  should  have  been  obliged  to  give  Judg- 
ment for  the  defendant."  But  it  was  held  under  the  Code,  us  amended  in 
1849,  that  the  answer  and  reply  cured  the  defect  in  the  complaint. 

« jOode  C.  P.,  §  546;  Hale  v.  Omaha  Nat  Bk.,  49  N.  T.,  626;  Clare  v. 
Nat  CUy  Bk.,  3  J.  &  Sp.,  261;  S.  C,  14  Abb.  N.  8.,  826. 

•  17  Barb.,  680;  Seeley  t.  Engefl,  8  Keman  R,  542;  See  Claxton  v. 
Demaree,  14  Bush,  172. 
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alleges  that  the  note  was  given  for  too  great  an  amoant  the  sum 
should  be  specified/ 

§  942.  Complaint  mvst  show  delivery, — In  an  action  by 
the  payee  against  the  maker  of  a  note,  it  is  sufficient  to 
671*  aver  in  the  complaint  that  the  defendant  by  his  *promia- 
sory  note  in  writing  promised  to  pay  the  plaintiff  or 
bearer  the  sum  named  therein,  and  has  not  paid  the  same,  but 
is  justly  indebted  to  the  plaintiff  therefor."  There  must  be  a 
delivery  of  the  note,  to  give  it  validity  in  the  hands  of  the 
payee ;  but  this  form  of  allegation  implies  a  delivery.*  It  is, 
however,  to  be  observed  that  the  form  used  in  England  for 
seveml  yeare  past,  alleges  that  the  defendant  "  made  his  prom- 
issory note  in  writing  and  delivered  the  same  to  the  plaintiff."* 
And  it  is  perfectly  well  settled  that  a  promissory  note  has  no 
legal  inception  until  it  is  delivered  to  some  person,  as  evidence 
of  a  subsisting  debt.*  Where  a  note  is  signed  by  a  party,  add- 
ing to  his  signature  ^^  agent,"  an  allegation  in  the  complaint  tliat 
"  the  defendant,  by  her  agent,  made  and  dellvei-ed  her  promis- 
sory note  in  writing,  etc.,"  is  sufficient  as  against  th'e  principal.' 

• 

§  943.  Thai  note  is  due. — The  complaint  should  show  on 
its  face  that  the  note  is  due,  so  that  it  may  appear  that  an 
action  has  accrued  thereon.  But  this  fact  need  not  be  alleged 
in  express  terms  ;^  where  a  copy  of  the  note  is  inserted  in  the 
complaint  its  date  and  time  of  payment  are  sufficient  to  show 
whether  it  was  due  at  the  commencement  of  the  action  ;'  it  is 

^  Manufacturers*  Nat.  Bk.  v.  Russell,  6  Hun,  875. 
<  Peets  V.  Bratt,  6  Barb.  R.,  662. 

*  Churchill  v.  Gardner,  7  Term  R.,  596;  Chamberlain  ▼.  Hopps,  SVerm. 
R.,  94. 

*■  Chitty  on  Bills,  552.  The  rules  of  pleading  under  the  Code  are  closely 
analogous  to  those  prescribed  by  rule  of  court,  adopted  in  England  in  1831. 
Qarvey  v.  Fowler,  4  Sand.  R.,  667,' 

»  Marvin  v.  M'CuUum,  20  John.  R,  288.  "Merely  writing  and  signing 
a  note,  and  retaining  it  in  the  hands  of  the  drawer,  forms  no  contract." 
Powell  V.  Waters,  8  Cowen,  669;  7  id.)  886;  Bank  of  Rutland  v.  Buck,  5 
Wend.,  66. 

•  Moore  v.  McClure,  8  Hun,  557. 

">  6  Barb.,  662.  An  allegation  that  the  defendant  by  his  note  in  writing 
promised  to  pay  the  plaintiff  a  given  sum,  without  stating  any  time  of  pay- 
ment, shows  that  the  note  is  due  immediately.  8  John.,  189;  Gay  lord  ▼. 
Van  Loan,  15  Wend.,  310. 

•Keteltas  v.  Myers,  19  N.  Y.,  281;  Marshall  v.  Rockwood,  12  How. 
Pr.,  452. 
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enough  if  it  appear  by  a  reasonable  implication  or  intendment. 
Indeed,  it  has  been  held  that  the  complaint  need  not  show 
that  the  note  in  suit  had  become  dne  at  the  commencement  of 
the  action,  and  that  a  demurrer  to  the  complaint  for  tliat 
cause  will  not  lie,  although  the  fact  proved  on  the  trial  will  be 
sufficient  to  defeat  the  action/  This  decision  is  placed  upon 
the  analogy  between  the  present  and  the  former  practice, 
under  which  it  was  not  necessary  that  the  declaration  should 
state  the  time  when  the  suit  was  commenced.  But  here  again, 
the  form  just  mentioned  describes  the  note  as  payable 
days  *or  months  after  date,  and  then  adds,  "  which  *672 
has  now  elapsed;"  thus  assuming  it  to  be  incumbent 
upon  the  plaintifi  to  state  a  cause  of  action  that  has  accrued. 
But  that  averment  in  the  declaration  has  been  held  sufficient 
since  the  passage  of  the  act  which  makes  the  issuing  of  the 
writ  the  commencement  of  the  action ;'  and  as  our  Code  makes 
the  service  of  the  summons  the  commencement  of  the  action, 
there  is  some  authority  for  saying  that  the  complaint  need  not 
show  explicitly  that  the  note  became  due  before  the  actiou 
was  commenced.' 

When  the  complaint  shows  on  its  face  that  the  action  is 
prematurely  commenced,  it  is  clear  that  the  defendant  may 
take  advantage  of  it  by  the  demurrer  ;*  and  it  is  conceded  that 

» Maynard  v.  Talcott.  11  Barb.  R.,  569;  Pugh  v.  Robinson,  1  Term  R., 
116;  Owen  v.  Waters,  2  Mees.  &  W.,  91 ;  I^ester  v.  Jenkins,  8  Barn.  &  Cres., 
289. 

'  Owen  V.  Waters,  2  Mees.  <&  Wels.,  91;  action  on  a  bill  of  exctiange  by 
the  drawer  against  the  acceptor.  The  declaration  alleged  that  the  bill  was 
made  on  the  29th  of  March,  payable  four  months  after  date,  ''which  period 
has  now  elapsed."  Msld^  tliat  the  declaration  was  sufficient,  and  that  it  was 
not  necessary  to  aver  that  four  months  had  elapsed  ''before  the  commence- 
ment of  the  suit."  The  rule  of  court  adopting  the  forms  of  declarati(jn  on 
bills  and  notes  was  made  in  1831;  and  under  that  rule  the  plaihtiff  had  a 
right  to  treat  the  declaration  as  the  commencement  of  the  action;  but  the 
Uniformity  of  Process  Act,  2  Wm.  IV.,  ch.  39,  adopted  afterwards,  made 
the  issuing  of  the  writ  the  commencement  of  the  action,  and  the  case  of 
Owen  V.  Waters  was  decided  subsequent  to  the  latter  statute. 

'  Byles  on  BiUs,  838,  takes  it  for  granted  tliat  the  plaintiff  must  state  a 
cause  of  action  existing  at  the  commencement  of  the  suit.  And  nothing 
coald  be  more  explicit  than  the  language  of  the  Code,  that  the  plaint itf 
must  state  facts  constituting  a  cause  of  action,  which  he  does  not  do.  unless 
he  shows  that  the  note  is  due  and  payable.  Besides,  the  Code  is  a  statute 
law,  with  which  it  is  generally  supposed  the  court  cannot  take  so  much 
liberty  as  with  their  own  rules  of  pleading. 

*  8  John.  R,  42;  Lowry  v.  Lawrence,  1  Gaines,  69;  Waring  v.  Yates,  10 
John.  R.,  119. 
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though  he  does  not  derrnir,  he  may  prove  the  fact  on  the  trial, 
and  that  it  will  be  a  good  defense,  notwithstanding  it  does  not 
appear  on  the  face  of  the  complaint.* 

An  answer  denying  that  the*  defendants  have  not  paid  the 
note  or  any  part  thereof,  and  denying  that  the  same  is  payable, 
that  being  an  all(^tion  of  the  complaint,  is  f rivoloas.^ 

§  944.  Not  necessary  to  aJlege  demand  us  against  maker, — 
We  have  already  stated  that  in  an  action  against  the  maker  of 
a  promissory  note  or  the  acceptor  of  a  bill  of  exchange,  piyable 
at  a  particular  time  and  place,  it  is  not  necessary  for  the 
plaintijS  to  aver  in  his  complaint  a  demand   and  refusal  at  the 

time  and  place  of  payment  named  in  the  instrument ;  and 
673*  *that  it  lies  with  the  defendant  in  such  cases  to  alloffo 

and  prove,  as  a  matter  oi  defense,  that  he  was  ready  at 
the  time  and  place  appointed  ;  pleading  as  he  would  in  the 
case  of  a  tender,  in  bar  of  damages  and  costs.' 

§  945.  Substantially  the  same  rales  of  pleading  apply  in 
an  action  against  the  acceptor  of  a  bill,  as  in  an  action  against 
the  maker  of  a  promissory  note  ;  for  each  of  them  is  the  party 
primarily  liable  on  the  instrument,  which  is  in  both  cases  an 
instrament  for  the  payment  of  money  only.* 

There  need  be  no  diiference  between  a  complaint  in  favor 
of  the  payee  of  a  note  or  bill,  and  a  complaint  in  favor  of  the 
indorsee,  except  that  in  the  latter  t»ise  there  should  be  an  al- 
legation showing  a  transfer  or  indorsement  of  the  paper  to  the 
plaintiff. 

§  946.  On  a  note  payable  to  a  particular  person  or  bearer, 
it  appears  to  be  sufficient  for  the  plaintiff  to  allege^he  making 
and  deliVery  of  the  note  to  the  payee,  and  that  the  plaintiff  is 
now  the  lawful  holder  and  owner  of  the  note,  stating  as  usual 
the  amount  due  upon  it.*    The  allegation  that  the  plaintiff  is 

» 11  Barb.  R..  569. 

*  Manufacturers*  Nat.  Bk.  v.  Russell,  6  Hun,  375. 

*  17  John.  R.,  240;  8  Cowen  R,  271;  see  authorities  befwe  cited;  aiUe^ 
479-480. 

*  Chappell  V.  Bissell,  10  How.  Pr..  274;  Andrews  v.  The  Astor  Bank.  2 
Ducr  R.,  629;  Woodbury  v.  Sackrider,  2  Abbott's  Pr.  R.  402;  Continental 
Bank  v.  Bramhall,  10  Bosw. ,  505. 

*  Seeley  v.  Engell,  17  Barb.  R.,  530.  The  decision  was  reversed  on  ap- 
peal on  a  question  of  evidence^  8  Eeman  R.,  542 ;  Rusael  y.  Wliipple,  3 
Cowen,  586. 
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the  lawful  holder  and  owner  of  the  note,  implies  tliat  it  has 
been  transferred  to  him ;  but  it  would  be  more  technically 
correct  to  aver  the  making  and  delivery  of  the  note  to  the 
payee,  and  that  it  has  been  indoi-sed  or  transferred  to  the 
plaintiff.  But  in  either  case,  the  note  being  negotiable  by 
delivery  merely,  the  production  of  it  by  the  plaintiff  in  court 
is  pnraa  fade  evidence  that  he  is  the  owner  of  it.' 

§  947.  When  an  indorsee  brings  an  action  against  the 
maker  or  acceptor  of  a  note  or  draft  payable  to  a  particular 
person  or  order,  it  is  manifest  that  the  complaint  should  show 
that  the  payee  indorsed  the  paper,  and  that  it  was  transferred 
to  the  plaintiff ;  the  indorsement  here  is  essential  to  convey  the 
instrument  as  negotiable  paper. 

Where  a  person  indorsed  a  non-negotiable  promissory  note 
before  delivery,  and  the  payee  sought  to  recover  on  the  in- 
dorsement, it  was  held  on  demurrer  that  in  order  to  maintain 
his  action,  the  plaintiff  must  aver  that  the  defendant  indorsed 
the  note  with  intent  to  become  liable  thereon  either  as  maker 
or  guarantor." 

On  such  a  note  no  allegation  of  protest  and  notice  was 
necessary  to  charge  the  person  so  signing,* 

Where  a  complaint  set  forth  a  cause  of  action  against  the 
maker  and  guarantor  of  a  note,  and  the  contract  of  guaranty 
was  a  separate  writing  indorsed  on  the  note,  the  complaint  is 
demurrable  on  the  ground  of  an  improper  joinder  of  causes  of 
action.* 

§  948.  Com/plomd  micst  state/acts  showing  Udbility 
of  an  vndorser  or  ike  drawer  of  hill. — *In  a  complaint  *674 
against  an  indorser,  or  against  the  drawer  of  a  bill,  draft 
or  check,  the  plaintiff  must  aver,  as  in  other  cases,  the  facts 
showing  his  title  and  right  to  sue,  and  the  facts  necessary  to 
convert  the  defendant's  conditional  undertaking  into  an  ab- 
solute liability.*    What  these  facts  are  has  been  considered  at 


1  Smith  v.  Schanck,  18  Barb.  R,  844;  3  Selden  R,  209;  Zidder  ▼.  Har- 
robin,  73  N,  Y..  159. 

«  Cawley  v.  Cost€llo,  15  Hun,  308. 
»  Hardy  v.  White,  69  Ga,,  454. 

*  Harris  v.  Eldridge,  5  Abb.  N.  C,  378;  Cole  v.  Watertown  Merchants' 
Bank,  60  Ind.,  850. 

*  Among  the  forms  adopted  by  the  English  role  of  court,  cited  above,  is 
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length  in  former  chapters.  Against  an  indorser,  it  is  necessary 
to  allege  the  making  of  the  note  or  bill,  describing  it  according 
to  its  legal  ctfect  or  giving  a  copy  thereof;  that  the  defendant 
indorsed  the  same  to  the  plaintiff,  or  to  a  prior  party  through 
wliom  he  derives  title ;  that  the  same  was  duly  presented  to 
the  maker  or  acceptor  for  payment  when  the  same  became 
due,  and  dishonored;  and  that  the  defendant  was  duly 
notified  of  the  dishonor.'  Demand  and  notice,  being  conditions 
precedent,  may  bo  alleged  in  the  manner  specified  by  the 
Code.' 


the  following  count  on  a  promissory  note,  in  assumpsit,  by  the  indorsee 
against  an  indorser: 

"Whereas  one  C.  D.  on  at  London  (or  in  the  county  of 

),  made  his  promissory  note  in  writing,  and  thereby  promised  to 

pay  X.  Y.  or  order  £ , days  (or  wcelts,  or  months,)  after  the  date 

thereof,  (or  as  the  caae  may  be),  which  period  has  now  elapsed,  and  then  and 
there  delivered  the  said  note  to  the  said  X.  T.,  and  the  said  X.  Y.  tlicii  and 
there  indorsed  the  same  to  the  defendant,  and  the  defendant  then  and  tlierc 
indorsed  the  same  to  tlie  plaintiff  ((??*,  and  the  defendant  then  and  there  in- 
dorsed the  same  to  Q.  R.,  and  the  said  Q.  R  then  and  there  indorsed  the 
same  to  the  plaintiff).  And  the  said  0.  D.  did  not  pay  tlie  amount  thereof, 
although  the  same  was  there  presented  to  him  on  the  day  when  it  became 
due,  of  all  which  the  defendant  then  and  there  had  due  notice." 

Count  against  the  drawer  for  non-acceptance. 

**  Whereas  the  defendant,  on  at  London,  (or  in  the  county 

of  )  made  his  bill  cf  exchange  in  writing,  and  directed  the  same  to 

J.  K.,  and  thereby  required  the  said  J.  K.  to  pay  to  the  plaintiff  £ , 

days((?r  weeks,  or  months),  after  the  sight  (or  date)  thereof,  and  then 

and  there  delivered  the  same  to  the  said  plaintiff,  and  the  same  was  tlic.i 
and  there  presented  to  the  said  J.  K.  for  acceptance,  and  the  said  J.  K. 
then  and  there  refused  to  accept  the  same,  of  all  which  the  defendant  then 
and  there  had  due  notice."  Chitty  on  Bills,  552. 

*  Moak's  Van  Santvoord*s  PI.,  172,  8d  ed.;  Woodruff  v.  Leonard,  1 
Hun,  032;  8.  C,  4  T.  &  C.  208;  Conkling  v.  Gandall,  1  Keyes,  228;  Cot- 
trell  V.  Conklin,  4  Duer,  45;  Ford  v.  Booker,  53  Ind.,  595.  The  words  of 
the  Code  are:  "In  pleading  the  performance  of  a  condition  precedent  in  a 
contract,  it  is  not  necessary  to  state  the  facts  constituting  performance,  but 
the  party  may  state  generally  that  he,  or  the  party  whom  ho  represents, 
duly  performed  all  the  conditions  on  his  part.  If  that  allegation  is  contro- 
verted, he  must,  on  the  trial,  establish  performance,"  §  530. 

«  Gay  v.  Paine,  5  How.  Pr.  R,  107;  Ferner  v.  Williams,  37  Barb.,  9. 
On  an  "instrument  for  the  payment  of  money  only,"  it  is  enough  to  give  a 
copy  of  it,  and  state  the  amount  due  to  the  plaintiff  thereon;  but  an  aciion 
against  an  indorser  is  founded  on  the  instrument  and  certain  extrinsic  facts 
which  are  necessary  to  be  averred  and  proved.  Alden  v.  Bloomingdalc,  1 
Duer  R.,  601;  Bank  of  Geneva  v.  Gulick,  8  How.  Pr.  R,  51;  6  id.,  420;  5 
id.,  107;  Woodruff  v.  Leonard,  1  Hun,  082;  S.  C,  4  T.  &  C,  208;  Porter 
▼.  Kingsbury,  5  Hun,  598.  OorUra,  Roberta  v,  Morrison,  11  Leg.  Obs.,  60. 
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§  949.  *Forraerly  the  plaintiff  was  allowed  to  show  *675 
facts  excusing  demand  and  notice  under  an  averment 
that  the  demand  was  made  and  the  notice  given ;  but  it  has 
been  held,  under  the  Code,  that  the  plaintiff  must  plead 
specially  the  facts  dispensing  with  the  demand  or  notice/ 
And  the  decision  is  well  sustained  by  both  reason  and  author- 
ity ;'  for  there  is  no  propriety  in  allowing  the  plaintiff  to  al- 
le^  that  a  due  demand  has  been  made,  or  a  due  notice  given, 
when  he  intends  to  prove  on  the  trial  that  neither  was  neces- 
sary, and  make  that  the  ground  of  his  action.  But  where  the 
plaintiff  intends  to  rely  upon  a  subsequent  promise  to  pay,  as 
presumptive  evidence  of  demand  and  notice,  he  should  un- 
doubtedly aver  the  facts  which  he  expects  to  prove,*  Thus,  if 
the  plaintiff,  in  an  action  against  the  drawer  of  a  check,  scnks 
to  recover  on  the  ground  that  the  defendant  drew  on  a  bank 
where  he  had  no  funds,  he  should  aver  the  fact,  and  thereby 
take  from  the  drawer  the  right  to  insist  upon  the  want  of  de- 
mand and  notice.*  In  an  action  on  a  check  the  complaipt 
must  aver  notice  to  the  drawer  of  demand  and  non-payment.* 

And  if  he  intend  to  recover  against  the  drawer  of  a  bill 
because  he  has  countermanded  the  payment  thereof,  he  should 
aver  that  fact,  thus  showing  that  the  drawer  could  not  be  in- 
jured by  the  want  of  notice.  So,  where  he  relies  upon  a 
waiver  of  laches,  his  complaint  should  be  framed  so  as  to  state 

As  against  an  indorser,  it  has  l)een  held  that  under  the  Code  a  general 
allegation  that  payment  of  the  note  was  duly  demanded  at  maturity,  and  it 
was  therefore  duly  protested  for  non  payment,  and  notice  thereof  duly  given 
to  the  indorser,  is  sufQcient.  Adams  v.  Sherrill,  14  How.  Pr.,  297.  But  an 
averment  that  the  note  in  suit  was  protested,  or  protested  for  noTv-payment,  is 
not  a  sufficient  allegation  that  it  was  presented  for  payment,  and  payment 
refused.  Price  v.  McClarc,  8  Abbt.  Pr.,  253;  6  Duer.  544. 

Tested  on  demurrer,  the  allegation  that  a  biU  of  exchange,  drawn  on 
Lisbon,  payable  sixty  days  after  sight,  was  duly  accepted,  and  that  it  was 
duly  presented  for  payment  on  a  day  named,  and  payment  thereof  duly 
demanded,  has  been  ruled  insufficient  by  the  N.  Y.  Superior  Court.  Graham 
V.  Macbado,  6  Duer,  514. 

*  Williams  v.  Matthews,  8  Cowen,  262;  Eenon  v.  McRea,  7  Porter,  175; 
Tatmton  Bank  v.. Richardson,  5  Pick.,  486. 

*  Qarvey  v.  Fowler,  4  Sand.  R.,  665;  Burgh  v,  Legge,  5  Mees.  &  Wels., 
418;  Byles  on  QiUs,  887. 

*  Hicks  V.  Duke  of  Beaufort,  4  Bing.  N.  C.,«229;  5  Scott,  598;  7 
East,  281. 

«  4  Sand.  R,  665. 

■  Judd  V.  Smith,  8  Hun,  190;  S.  C,  5  T.  &  C,  225;  Qriffln  v.  Kemp,  46 
Ind.,  172. 
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his  real  canse  of  action.  On  tlie  other  band,  where  he  in- 
tends to  show  demand  and  notice,  whether  by  direct  or  indi- 
rect evidence ;  or  where  he  expects  to  prove  that  the  notice 
was  given  with  reasonable  diligence,  though  too  late 
*676  in  *the  nsual  course,  it  is  proi)er  to  make  the  usual  aver- 
ment of  due  presentment  and  notice.*  An  avennent  that 
the  note  was  presented  at  the  maker's  place  of  business  and 

>  4  Bing.  N.  C,  229;  Carter  v.  Flower,  16  M.  &  W.,  749.  The  follow- 
ing cases,  decided  in  En.i^iand  under  the  new  rules  of  pleading,  may  serve 
to  illustrate  the  subject  iu  hand : 

Hine  v.  Allcley,  4  Burn.  &  Ad.,  634,  decided  in  1883.  Action  by  indor- 
sees against  the  drawers  of  a  bill  of  exchange,  drawn  upon  Mr.  Peter  Per- 
ry, No.  6  Budge  Row,  Watling  street,  and  accepted  by  the  drawee;  and 
under  an  averment  that  the  bill,  when  due,  was  presented  and  shown  to 
Peter  Perry  for  payment,  it  was  held  the  plaintiff  might  prove  that  he 
went  to  No.  6  Budge  Row,  to  present  it,  but  found  the  house  shut  up  and 
no  one  there. 

Hunt  V.  Massey,  5id.,  902,  decided  in  1834;  action  by  the  drawer 
against  the  acceptor  of  a  bill,  dated  Feb.  1,  1832,  payable  five  months  after 
date.  The  defendant  having  proved  that  he  was  under  age  when  he  ac- 
cepted the  bill,  the  plaintiff  introduced  in  evidence  a  letter  in  the  defend- 
ant's handwriting,purporting  by  its  date  to  have  been  written  after  ho  came 
of  age,  and  addressed  to  a  third  person,  in  these  words:  "  I  request  you  to 
pay  n.  (the  plaintiff),  10  U.  at  your  earliest  convenience  after  the  date  of  this 
letter,  from  money  left  me  by  my  late  grandfather,  for  which  1  have  given 
my  bill;"  and  it  was  proved  that  this  letter  was  given  to  plaintiff's  clerk. 
Held,  that  the  letter  must  be  taken  to  have  been  written  at  the  time  of  its 
date,  and  that  having  been  written  after  the  defendant  came  of  age.  and  be- 
fore the  bill  becamedue,  it  would  support  a  count  on  a  promise  to  pay  accord- 
ing to  the  tenor  and  effect  of  the  bill. 

Bancks  v.  Camp,  9  Bing.  R.,  604,  decided  in  1883.  The  averment  was 
that  the  defendant,  on,  &c.,  made  his  promissory  note  in  writing  and  deliv- 
ered the  same  to  the  plaintiff,  and  thereby  promised  to  pay  the  plaintiff  14 
days  after  the  date  thereof  10/.  on  account  of  Capt.W.  H.  D.,  which  period 
had  now  elapsed ;  and  the  defendant  in  consideration  of  the  premises,  then 
and  there  promised  to  pay  the  amoont  to  the  plaintiff,  according  to  the  ten- 
or and  effect  thereof.    Held,  sufficient,  on  special  demurrer. 

Schield  v.  Kilpin,  8  Mees.  &  Wels.,  673,  decided  in  1841.  To  an  action 
by  indorsee  against  acceptor  of  a  bill  of  exchange,  the  defendant  pletided 
that  after  the  indorsement  to  the  plaintiff  and  before  the  commencement  of 
tho  snit,  to  wit,  on,  &c.,  the  plaintiff,  for  a  good  and  valuable  consideration, 
indorsed  the  bill  to  J.  W.,  who  from  thence  and  at  and  after  the  commence- 
ment of  this  suit,  was  and  still  is  and  remains  the  indorsee  and  holder  thereof, 
and  the  defendant  from  the  time  of  such  indorsement  to  the  said  J.  W., 
continually  hitherto  hath  been  and  still  is  liable  to  pay  the  amount  of  the 
bill  to  the  said  J.  W.  Replication,  de  ir^uria.  Held,  on  special  demurrer, 
that  the  plea  was  in  denial,  not  in  excuse,  of  the  breach  alleged  in  the  dec 
laratlon,  namely,  the  non-payment  of  the  bill  according  to  the  tenor  and  ef- 
feet  of  the  acceptance,  and  therefore  that  the  replication  was  improper. 
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**  payment  then  and  there  duly  demanded,"  and  refused,  is  an 
allegation  of  presentment  suflSeient  to  charge  an  indoi'ser.* 

Where  a  waiver  of  notice  is  expressed  in  the  note  itsfelf  no 
allegation  or  proof  of  waiver  is  necessary.' 

§  950.    It  results  from  what  lias  been  said,  tliat  in  all 
actions  upon  negotiable  paper,  the  answer  must  traverse  some 
matter  of  fact,  such  as  the  drawing,  or  making,  or  in- 
dorsing,* or  accepting,  *or  presenting,  or  notice  of  dis-  *677 
honor ;  and  that  new  matters  in  confession  and  avoidance 
must  be  pleaded  specially.* 

§  951.  Of  dUeging  the  oormderatnxm. — Negotiable  notes, 
bills  of  exchange  and  checks  are  .presumed  to  have  been 
made,  indorsed  or  accepted  for  valid  consideration ;  and  hence 
the  holder  suing  on  either  of  them,  is  not  bound  to  allege  or 
prove  a  consideration  for  tlie  making,  indorsement  or  accept- 
ance of  the  instrument.*  But  where  a  promissory  note  is  not 
negotiable,  as  where  it  is  payable  in  specific  articles  and  there- 
fore not  within  the  statute,  a  consideration  must  bo  alleged  and 
proved  on  the  trial:  if  it  purport  to  have  been  given  "for 
value  received,"  it  is  enough  to  aver  generally  that  it  was  so 
given,  and  these  words  will  be  prima  fade  evidence,  on  the 
trial,  of  a  consideration.*    And  if  the  plaintiff  aver  particularly 


>  Wallace  v.  Crilley,  46  Wis.,  577. 

'Burroughs  v.  Wilson,  59  Ind.,  536;  Henderson  y.  Ackdmire,  69 
Ind.,  540. 

*  In  an  action  by  the  indorsee  against  the  maker,  an  aoRwer  denying  all 
the  allegations  in  the  complaint  showing  plaintiff's  title  to  and  possession 
of  the  note,  though  that  denial  be  that  defendants  "  have  no  knowledge  or 
hiformation  sufficient  to  form  a  belief,"  &c.,  is  a  sufficient  pleading;  it  is 
not  frivolous.  Duncan  v.  Lawrence,  8  Bos.,  108.  A  like  denial  of  the 
indorsement  to  the  plaintiff  is  sufficient — Is  not  frivolous.  Ilecker  y. 
Mitchell,  5  Abbt.,  453;  Duncan  v.  Lawrence,  6  Abbt.,  304. 

The  fact  that  the  buyer  of  chattels,  on  a  sale  fraudulently  made,  has 
commenced  an  action  to  compel  the  seller  to  surrender  a  note  nnd  mort- 
gage given  for  the  consideration,  will  not  prevent  the  buyer,  if  afterwards 
Bued  on  the  note  by  the  seller,  from  setting  up  the  fraud  and  failure  of 
title  as  a  defense  to  the  action.    Wiltsie  v.  Northam,  8  Bos.,  102. 

^  Byles  on  Bills,  889. 

»  1  Denio,  116;  9  Wend.,  27ff;  18  id.,  557;  9  John.  R..  217;  Moak's  Van 
Santvoord's  PL,  3d  ed.,  166-168;  Pmney  v.  King,  21  Minn.,  514;  Powers 
V.  French,  1  Hun,  582;  Underbill  v.  Phillips.  10  Hun,  591;  Sawyer  v.  Mc- 
Louth,  46Barb.,  850. 

•  Jerome  v.  Whitney,  7  John  R,  821;  but  it  will  not  do  to  describe  the 
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the  consideration  for  wliich  the  note  was  given,  lie  will  be 
nnder  the  necessity  of  proving  the  averment  as  made.  So  if 
the  plaintiff  sues  as  the  assignee  of  such  a  note,  he  must  aver 
a  transfer  for  value,  and  state  the  amount  due  thereon/ 

§  952.  We  have  seen  in  a  former  chapter  that,  as  between 
the  original  parties  to  negotiable  paper,  the  consideration  may 
be  inquired  into  and  impeached,  as  effectually  as  though  the 
contract  were  not  negotiable  ;  but  that  the  want  or  failure  of 
consideration  is  no  defense  to  an  action  brought  by  one  who 
has  taken  the  same  before  due,  in  good  faith  and  for  value.'  It 
follows  that  the  defendant  who  intends  to  attack  the 
*678  consideration  *for  which  the  paper  was  given,  in- 
dorsed or  accepted,  in  an  action  brought  thereon  by  a 
third  person,  must  not  'only  allege  the  facts  impeaching  the 
consideration,  but  must  also  aver  that  the  plaintiff  took  the 
note  or  bill  with  notice,  or  after  the  same  became  due,  or 
that  he  did  not  part  with  value  for  the  same."  The  maker 
of  a  note  cannot  set  up  as  a  defense  the  failure  of  considera- 
tion between  the  payee  and  transferee.*  But  where  the 
statute  declares  a  note  or  bill  void,  it  is  a  sufficient  answer  to 
allege  the  facts  bringing  it  within  the  terms  of  the  statute.* 

note  ns  given  "for  value  received/'  unless  it  contains  those  words.  Saxton 
y.  Johnson,  10  John.  R,  418. 

^  Lee  V.  Swift,  1  Denio,  565;  see,  also,  the  Code  requiring  every  cause 
of  action  to  be  brought  in  the  name  of  the  real  party  in  interest.  21  ^rb. 
R,  241. 

Under  the  old  practice,  a  note  for  the  payment  of  money  not  negoti- 
able, ana  a  note  for  the  payment  of  a  sum  certain,  in  land  or  lumber,  was 
permitted  to  be  given  in  evidence  under  the  money  counts,  on  proving  the 
maker's  default.  4  Wend.,  575;  2  John.  R.,  235;  7  Wend.,  811;  6  Cowen, 
151. 

*  See  chapter  on  **  Consideration." 

»  8  Barb.,  149;  12  John.  R.,  348;  6  Wend.,  600;  24  id.,  97;  11  John.  R, 
128;  1  Denio,  583;  20  John.  R,  G37;  6  Hill  R,  98;  1  Sand.  R,  53;  2  id., 
115;  23  Wend.,  811;  2  Hill,  301;  Rochester  v.  Taylor,  23 Barb.,  18;  Crosbie 
V.  Lcary,  6  Bos.,  312;  Hunter  v.  McLaughlin,  43  Ind.,  48;  Simpson  y. 
"Moore,  6  Baxter,  371. 

The  rule  of  pleading  is  correctly  stated  in  the  text;  but  the  rule  of  evi- 
dence does  not  precisely  follow  that  of  pleading.  For  the  defendant  is  not 
bound  in  the  first  instance  to  show  that  the  plaintiff  took  the  paper  with 
notice,  or  after  the  same  had  become  due:  instead  of  tliat  he  may  show 
that  it  was,  in  respect  to  him,  fraudulently  negotiated  or  put  into  circular 
tion,  and  the  plaintiff  is  then  called  upon  to  show  that  he  gave  value  for  the 
paper.    Ross  v.  Bedell,  6  Duer.  467;  1  Duer,  609. 

*  Forestville  Baptist  Society  v.  Farnham,  15  Hun,  881. 

*  Yallette  v.  Parker,  6  Wend.,  615;  Rockwell  v.  Charles,  2  Hill,  499.  ^ 
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§  953.  Of  the  answer, — The  defendant  must  set  forth  in 
his  answer  facts  and  circnmstances  which  amount  to  a  ijood 
defense  in  law:  if  the  action  bo  brought  by  the  indorsee 
against  him  as  the  maker  of  a  note,  given  by  him  for  the  accom- 
modation of  the  payee,  he  must  state  not  only  that  it  was  so 
given,  but  also  facts  showing  his  right  to  interpose  a  defense ; 
as  that  it  was  made  and  delivered  for  a  special  purpose  and 
transferred  to  the  plaintiff  with  knowledge  of  the  premises  and 
in  violation  of  the  conditions  upon  which  it  was  made.*  For, 
where  a  note  is  made  for  the  accommodation  of  the  payee 
without  any  stipulation  as  to  the  manner  in  wliich  it  is  to  be 
used,  he  is  authorized  to  use  it  as  he  sees  fit.* 

§  964.  In  the  case  of  accommodation  paper  there  is  be 
tween  the  original  parties  a  total  want  of  consideration.  But 
there  is  another  class  of  cases  in  which  the  consideration  fails, 
either  totally  or  partially ;  as  where  a  promissory  note  is  given 
by  the  maker  for  the  purchase-money  of  lands  conveyed  to 
him  by  a  deed  with  warranty,  and  the  title  to  the  premises 
fails  ;*  or  where  a  note  is  given  to  the  master,  upon  his  promise 
to  manumit  a  slave,  which  he  utterly  omits  to  do  ;*  or 
where  a  *note  is  given  upon  a  sale  of  pereonal  property  *G79 
under  a  warranty  of  its  soundness,  or  such  false  represen- 
tations as  will  entitle  the  vendee  to  recover  damages  thereon 
against  the  vendor.*  In  these  and  like  cases,  the  maker  of  the 
note,  when  the  action  is  brought  by  the  payee,  may  interpose 
his  defense  or  counter-claim  with  the  same  effect  as  if  the 
action  were  brought  for  the  consideration  of  the  note ;  but  he 
must  plead  his  defense.* 

»  Beers  v.  Culver,  1  Hill  R.,  589;  Miller  v.  Gamble,  4  Barb.  R.,  146. 
'  Seneca  Co.  Bank  v.  Neass.  5  Dcnio,  829;  S.  C,  8  Comst.,  442. 

•  11  John.  R.,  51;  4  Wend.,  483.  In  Lattin  v.  Vail  and  others,  it  was 
held  no  defense  to  an  action  on  a  promissory  note  that  it  was  given  as  part 
consideration  of  land  sold  bj  the  payee  under  a  covenant  that  it  was  free 
from  incumbrances,  and  that  the  land  is  subject  to  a  mortgage  executed  by 
him,  for  a  sum  exceeding  the  amount  of  the  note.    17  Wend.,  188. 

•  19  John.  R.,53. 

»  Payne  v.  Cutler,  18  Wend.,  605. 

An  answer  making  a  general  denial  of  Indebtedness  as  alleged  in  the 
complaint.  Fosdick  v.  Graff,  22  How.  Pr.,  158;  and  an  answer  by  the 
maker  of  the  note  in  suit  aveiring  that  the  note  was  made  under  a  verbal 
agreement  that  another  man,  and  not  himself,  should  pay  it.  Shoe  and 
Leather  IJank  v.  Camp,  21  id.,  443,  sets  up  no  defense. 

•  Idem. 

In  an  action  by  the  receiver  of  a  bank  on  a  note,  the  maker  cannot  set 
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When  the  action  is  brought  by  an  indorsee  or  other  third 
person  not  named  in  the  note,  it  is  presumed  until  the  contrary 
is  shown  that  he  took  it  in  the  usual  course  of  negotiating  com- 
mercial paper,  and,  as  a  general  rule,  the  maker  cannot  show 
any  equities  existing  between  himself  and  the  payee,  until  he 
has  first  impeached  the  plaintifFs  title  by  showing  that  ho 
either  took  the  note  when  it  was  overdue,  that  he  paid  no  con- 
sideration for  it,  or  that  he  took  it  with  notice  of  the  facts 
which  are  set  up  as  a  defense/  For  this  reason  it  is  clear  that 
the  defendant  must  set  forth  in  his  answer  a  good  defense 
against  the  payee,  and  such  further  facts  as  will  entitle  him  to 
interpose  the  defense  against  the  plaintiff  in  the  action.' 

679a*  §  955.  Action  for  con/DcrsionofhUU  or  notes. — *An 
action  in  the  nature  of  trovw  for  the  conversion  of  bills 
and  notes,  or  other  choses  in  action,  may  be  maintained  by 
the  owner  against  the  party  converting  them,  under  a  state  of 
facts  which  will  sustain  the  action  for  the  convereion  of  other 
species  of  personal  property,  respect  being  had  to  the  nature 
of  the  instrument.'  Title  in  the  plaintiff,  and  a  conversion  by 
the  defendant,  must  be  shown.*  But  the  maker  of  a  negotia- 
ble note  or  the  acceptor  of  a  bill  of  exchange,  may  maintain 
the  action  against  a  person  who,  before  the  bill  or  note  has  any 


up  a  demand  against  the  bank  not  due  when  the  note  matured  or  the  re- 
ceiver was  appointed.    U.  8.  Trust  Co.  v.  Harris,  2  Bos.,  75. 

In  an  action  by  the  indorsee  of  a  note  against  the  maker,  the  latter  can- 
not set  up  as  a  counter-claim  a  demand  agamst  the  payee  growing  out  of  a 
partnership  between  himself,  the  payee  and  a  third  person,  where  there  has 
been  no  accounting  between  the  partners.  Cummings  v.  Morris,  8Boo.,  560; 
8.  C,  25  N.  Y.,  625.  Until  an  accounting  is  had,  this  debt  due  to  one  of 
the  firm  is  a  debt  due  from  the  firm,  and  its  property  is  first  liable  for  its 
payment.    Ives  v.  Miller,  19  Barb.,  196. 

>  Kelson  v.  Cowing,  6  Hill  R,  336;  atiU,  note  678. 

*  The  presumpt'.ons  are  all  in  favor  of  the  holder  of  negotiable  paper: 
prima  facie  the  party  in  possession  is  a  bona  fide  holder  for  value,  and  the 
owner  of  the  paper;  and  tins  presumption  is  so  strong,  that  though  Uie 
pleadings  pui  the  title  iu  issue,  it  will  not  be  overcome  by  proof  that  the 
plaintiff  acquired  the  note  after  due.  James  v.  Chalmers,  2  8cMen.  209; 
Catlin  V.  Hansen,  1  Ducr,  Superior  Ct.  Rep.,  809,  and  cases  there  cited. 

a  Keutgen  v.  Parks,  2  Sand ,  60;  Down  v.  Hailing,  4  B.  &  C,  330; 
LoveU  V.  Martin,  4  Taunt.,  799;  Trentell  v.  Barandeu,  8  Taunt.,  100; 
Evans  v.  Kymer,  1  Barn.  &  Adol.,  528;  Murray  v.  Burling,  10  John,  R, 
182;  Brock  v.  Kent,  3  Vt.,  99;  Woolen  v.  Van  Kirk,  61  Ind..  497. 

■*  Keutgen  v.  Parks,  supra;  so  of  a  bond;  Clowes  v.  Hawley,  12  John. 
R,  484;  2  Hill,  550. 
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legal  inception,  wrongfully  obtains  the  possession  of  it  and  nego- 
tiates it  to  a  bona  fide  holder  for  value,  or  against  the  party  to 
whom  it  is  so  negotiated  with  notice ;  and  where  it  is  shown 
to  have  been  transferred  to  a  honafide  holder  for  valne,  the 
plaintiflf  need  not  show  that  he  has  paid  the  note  or  bill.*  The 
action  also  lies  in  favor  of  the  payee,"  and  in  favor  of  the  in- 
dorsee or  party  to  whom  it  has  been  transferred  ;'  and  in  favor 
of  the  party  to  whom  the  cause  of  action  has  been  assigned 
after  the  conversion;*  and  against  a  party  to  whom  the  paper 
has  been  fraudulently  indoi'sed  with  notice  of  the  facts,  not- 
withstanding such  indorsee  has  a  right  of  action  thereon  against 
his  indorser.*  Proof  that  the  defendant  in  possession  refused 
to  surrender  the  instrument  on  demand,  or  wrongfully  nego- 
tiated it,  is  evidence  of  a  conversion.* 

*Taking  a  bill  with  notice  that  it  has  been  lost  or  *679b 
stolen,  or  with  knowledge  of  its  fraudulent  diversion,  or 
upon  a  usurious  contract,  from  a  party  having  no  title,  and  ap- 
propriating it  by  negotiation,  is  a  convei-sion.* 

The  measure  of  damages  in  the  action  for  a  conversion,  is 
the  face  of  the  note  or  bill,  or  the  amount  due  thereon,  there 
being  no  attempt  to  show  it  of  less  value.* 

When  the  bill  or  note  has  been  paid,  the  action  in  the 
nature  of  trover  cannot  be  maintained;  the  suit  should  be  for 
money  had  and  received.* 

The  effect  of  a  recovery  and  payment  of  the  judgment  in 
the  action  in  the  nature  of  trover,  is  to  vegt  the  property  in  the 
defendant  from  the  time  of  the  conversion." 

*  Decker  v.  Mathews.  5  Sand.,  439;  8.  C,  2  Kernan,  313;  Evans  v.  Ky- 
mer,  1  Barn.  <&;  AdoL,  528;  Murray  v.  Burling,  10  John.,  172. 

*  Goggerly  v.  Cuthbert,  2  N.  R.  170. 
»  8mith  V.  Maine,  25.Barb.,  83. 

<  Gould  V.  Gould.  30  Barb.,  270. 

*  Goggerly,  v.  Cuthbert,  ^Mpra  ;  and  Evans  v.  Kymer,  ^wgra.  The  action 
does  not  lie  where  the  plaintiff's  agent  trans' eis  negotiable  paper  to  u  party 
receiving  it  without  notice  of  the  agency  and  for  value.  Case  v.  Mechanics* 
Banking  Association,  4  Comst.,  166. 

*  2  Sand..  60;  2  Comst.,  293. 

'Lovell  V.  Martin,  4  Taunt.,  799;  Prentiss  v.  Graves,  83  Barb.,  621; 
Eobb  V.  Mudge,  14  Gray.  534;  Keutgcn  v.  Parks,  2  Sand.,  60. 

» Ingall  V.  Lord,  1  Cowen,  240;  McPeters  v.  Phillips,  46  Ala.,  496. 

*  Hodges  V.  Lalhrop,  1  Sand..  46;  the  action  here  was  by  a  receiver  ap- 
pomted  after  the  notes  were  paid.  Receiving  the  money  on  the  notes 
merely,  is  not  a  conversion;  see  Jones  v.  Fort,  9  B.  A  C,  764,  and  also 
Down  V.  Hailing,  4  B.  &  C,  880. 

>•  Holmes  v.  WUson,  10  Ad.  &  E.,  511;  Cooper  v.  Shepherd.  8  C.  B., 
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§  966.  For  cancellation  and  surrender. — A  suit  in  equity 
may  also  be  maintained  for  the  cancellation  and  surrender  of 
negotiable  paper,  in  cases  where  courts  of  law  do  not  furnish 
an  adequate  remedy  ;  and  its  negotiation  will  be  restrained  by 
injunction  where  its  transfer  to  a  iona  fide  holder  lor  value 
will  deprive  the  plaintiff  of  his  v^alid  and  equitable  defense.* 
And  the  party  receiving  accommodation  paper,  that  has  been 
fraudulently  obtained,  without  paying  value  therefor,  may  be 
enjoined  from  negotiating  or  collecting  it,  and  the  paper  may 
be  adjudged  void  in  his  hands.' 

679c*"  §  957.  '^Limitation  of  actions. — An  action  upon  a 
contract,  obligation  or  liability,  express  or  implied,  or  for 
the  specific  recovery  of  personal  property,  can  only  be  com- 
menced within  the  period  of  six  years  after  the  cause  of  action 
has  accrued."  ^This  statutory  rule  of  law,  limiting  the  time 
within  which  the  action  may  be  brought,  operates  upon  the 
remedy  merely,  and  not  upon  the  debt;  it  is  not  adischa  ge  of 
the  debt,  but  a  bar  to  the  action.^ 

§  958.  Computing  time  as  to  limitatiofis. — The  six  years 
commence  to  run  from  the  time  the  action  accrues;*  and 
the  action,  as  we  have  seen,  accrues  on  a  note  or  bill  the  day 
after  it  becomes  due  and  payable.*  In  computing  the  time,  no 
regard  is  had  to  the  fractions  of  a  day  ;^  and  as  the  suit  s  to 
be  brought  within  the  six  yeare  after  the  action  accrues,  the 
rule  is  to  exclude  the  first  day  and  include  the  List — so  that  a 
suit  commenced  on  the  fifth  of  October,  on  a  note  that  became 


266;  see,  also,  Osterhout  y.  Robects,  8  Cowea,  48;  Livingston  v.  BUhop,  1 
John.,  290. 

*  Smith  V.  Haytwell,  Ambler,  66;  Thompson  v.  Graham,  1  Paige.  384; 
Delafield  v.  State  of  Illinois,  2  Hill,  159;  S.  C,  8  Paige.  527;  Morse  v  Uo- 
vey,  9  id.,  197;  26  Wend.,  192;  not  where  the  note  is  overdue.  Geer  v. 
Kissam,  8  £dw.,  ch.  129. 

s  Farrington  v.  Frankfort  Bank,  24  Barb.,  554;  S.  G.,  31  Barb.,  183. 

•Codec.  P.  ofN.  Y.,  §382.    ' 

<  Waltermire  v.  Westover,  14  N.  Y.  Rep.,  16;  Carshore  v.  Huyck,  6 
Barb..  588;  Sturges  v.  Crowninshieid,  4  Wheat..  122. 

»  Bell  y.  Yates.  88  Barb.,  627;  Cooper  v.  Dedrick,  22  Barb.,  516;  Davia 
T.  Gorton,  16  N.  Y.  Rep.,  255. 

•  Osborn  v.  Honcure,  3  Wend.,  170;  Hogon  v.  Cuyler,  8  Cowen,  208; 
Brust  V.  Barrett,  16  Hun,  409;  ante,  527. 

f  Cornell  ▼.  Moulton,  8  Denio,  12;  Marvin  v.  Marvin,  76  N.  Y.,  240. 
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due  SIX  years  previous  on  the  fourth  of  October,  is  within  the 
time  limited  by  the  statute.* 

§  959.  Action  when  deemed  commenced, — The  action  is 
conmienced  as  to  each  defendant,  when  the  summons  is  served 
on  him,  or  on  a  co-defendant  who  is  a  joint  contractor  or 
otherwise  united  in  interest  with  him.*  That  is  to  say,  the 
action  against  several  joint  debtors  is,  in  effect,  commenced  as 
to  all  by  the  sei-vice  of  the  summons  on  part  of  the  defendants 
before  the  statute  has  become  a  bar.' 

§  960.  *An  attempt  to  commence  an  action  is  *679d 
deemed  equivalent  to  its  commencement,  when  the  sum- 
mons is  delivered  with  the  intent  that  it  shall  be  actually 
served,  to  the  sheriff  or  other  oflScers  of  the  county  in  which 
the  defendants,  or  one  of  them,  usually  or  last  resided,  provided 
such  attempt  is  followed  by  the  first  publication  of  the  sum- 
mons or  the  service  thereof  within  sixty  days.*  The  summons 
may  be  delivered  to  the  sheriff  in  another  county,  by  sending 
it  to  him  by  mail  ;*  but  it  must  appear  that  it  reached  him  in 
time. 

§  961.  The  absence  or  successive  absences  of  the  defendant 
from  the  state  are  not  included  in  the  computation  of  the  six 
years ;'  and  the  absence  of  one  joint  debtor  suspends  the  run- 
ning of  the  statute  against  him,  even  where  his  co-debtor  re- 
mains within  the  state.^    The  intent  of  the  statute  is  to  subject 


1  McGraw  v.  Walker,  2  Hilton,  404;  Code  C.  P.  of  K  Y.,  §  788.  The 
suit  was  commenced  October  5, 1858,  on  a  note  due  October  4,  1852,  and 
was  held  in  time.  The  statute  runs  on  a  note  payable  on  demand,  from  the 
date  of  the  note.  Wenman  v.  Mohawk  Ins.  Co.,  13  Wend.,  267;  from  the 
time  it  is  due;  see  Mcrrittv.  Todd,  23  N.  Y.  Rep.,  28;  Howland  v.  Ed- 
monds, 28  How.  Pr.,  152;  S.  C,  24  N.  Y.,  807. 

«  Code  C.  P.  of  N.  Y.,  §  898. 

»  White's  Bank  of  Buffalo  v.  Ward,  36  Barb.,  637;  Broadway  Bank  v. 
Luff,  51  How.  Pr.,  479;  Code  C.  P.  of  N.  Y.,  §§  456,  1932,  1937,  1939. 

As  to  the  effect  of  the  judgment,  one  only  being  seryed;  see  Oakley  y. 
Aspinwall,  4  N.  Y.  Rep.,  517. 

*  Code  C.  P.  of  K.  Y,  §  399.  The  delivery  to  the  officer  is  not  sufll- 
dently  proved  by  his  indorsement;  Wardwell  v.  Patrick,  1  Bosw.,  406. 

'  It  was  so  held  at  circuit  in  Tufts  v.  Camp ;  see  Wiggin  v.  Orser,  6 
Ducr,  118. 

•  Berrien  v.  Wright,  26  Barb.,  208;  Cole  v.  Jessup,  10  How.  Pr.,  515;  2 
E.  D.  Smith,  172. 

1  Denny  v.  Smith  &  Hull,  18  N.  Y.  Rep.,  567;  arose  under  the  R  S. 
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each  debtor  to  the  reach  of  civil  process  at  the  suit  of  his 
creditor  during  a  period  of  six  years  after  the  action  ac- 
crue?.* 

The  time  during  which  a  person  is  disabled  by  law  to 
bring  his  action,  is  not  counted  as  a  part  of  the  six  years ;  but 
the  extent  of  such  disability,  and  the  circumstances  under 
which  he  may  avail  himself  of  it,  are  prescribed  by  the 
statute.* 

§  962.  What  win  take  case  out  of  operation  of  the  statute. 
— To  take  a  case  out  of  the  operation  of  the  statute,  there 
must  be  an  acknowledgment  or  promise  in  writing  signed  by 
the  party  to  be  diarged  thereby,  or  there  must  be  a  voluntary 
payment  of  principal  or  interest  upon  the  debt.*  Such  a  pay- 
ment is  evidence  of  a  new  promise,  or  evidence  from  which 
a  promise  may  be  implied  ;^  and  its  effect  is  not  altered  by 
the  Code.  But  neither  a  payment,  nor  a  promise,  by  one  of 
several  joint  debtoi's,  binds  the  othere  ;*  if,  however,  two  of 
them,  on  being  called  upon  for  payment,  refer  the  holder  of 
a  note  to  the  principal  maker,  and  the  latter,  informed  of  such 
reference,  makes  a  payment  thereon,  it  binds  the  two,  as  well 
as  the  third  that  makes  the  payment.* 

Where  a  receipt  given  for  money  paid  on  notes,  recited 
that  it  was  received  of  the  indorser  by  hand  of  the  maker, 
and  the  receipt  was  afterward  shown  to  the  indorser,  and  he 
expressed  his  approval,  it  was  held  that  such  payment  took  the 
note  out  of  the  statute  as  to  the  indorser,  although  the  money 
had  in  fact  been  paid  without  his  knowledge  or  authority.' 

»  18  N.  Y.  Rep.,  670;  Fannin  v.  Anderson.  58  Eng.  Conu  Law,  821; 
Didier  v.  Davison,  2  Barb.  Ch.,  477,  487.  The  rule  applies  to  one  of  two 
Joint  and  several  debtors;  Bogart  v.  Yennilya,  1  Code  Rep.,  N.  8.,  212;  2 
Comst.,  523;  8  How.  Pr.,  816. 

•  Code  C.  P.  of  N.  Y.,  896;  Dunham  v.  Sage,  62  N.  Y.,  229;  Acker 
T.  Acker,  81  N.  Y.,  148. 

'  Code  C.  P..  896;  Arnold  y.  Downing,  11  Barb.,  564;  Morrow  y.  Mor- 
row, 12  Hun,  886. 

^  Shoemaker  y.  Benedict,  1  Keman,  186;  Pickett  v.  King,  84  Barb., 
198;  Kincaid  y.  Archibald,  78  N.  Y.,  189;  Smitli  v.  Ryan,  66  N.  Y., 
852. 

»  ATUe,  117-120;  Van  Eeuren  v.  Parmelee,  2  Comst,  527;  WincheU  v. 
Hicks.  18  N.  Y.  Rep.,  568;  Haight  y.  Avery,  16  Hun,  262;  Rogers  y.  An- 
derson,  40  Mich.,  290. 

•  WincheU  v.  Hicks,  18  N.  Y.  Rep.,  668;  Munro  v.  Potter,  84  Barb., 
868. 

f  Huntingdon  y.  Ballou,  2  Laos.,  120. 
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The  new  promise  mnBt  be  made  to  the  creditor  or  to  his 
agent ;  aTid  if  it  be  a  conditional  promise,  it  mnst  be  shown 
that  the  condition  has  been  f nlfiUed.' 

§  963.  II.  M)idence. — ^As  a  general  rule  the  pleadings 
show  what  the  plaintifi  must  prove  to  maintain  his  action,  and 
wliat  the  defendant  must  prove  to  establish  his  defense-  When 
a  single  fact  is  put  in  issue,  such  as  tlie  making  of  the  note,  or 
the  acceptance  of  the  bill  in  suit,  one  party  holds  the  affirma- 
tive and  the  other  the  negative ;  and  the  entire  evidence  is 
directed  to  the  proof  or  disproof  of  that  fact.  But  when 
the  ^answer  contains  a  general  denial  of  the  allegations  ^680 
in  the  complaint,  the  plaintifE  mnst  prove  the  bill  or  note 
and  the  facts  which  he  has  alleged,  showing  his  right  to  re- 
cover ;  and  the  defendant  is  at  liberty  to  disprove  any  ma- 
terial averment  contained  in  the  complaint. 

§  964.  An  immaterial  averment  need  not  be  proved. 
Thns,  in  an  action  against  the  drawer  or  indorser  of  a  bill,  for 
non-payment,  the  plaintifi  need  not  prove  an  allegation  that 
the  bill  was  accepted,  unless  that  be  necessary  to  show  the  dis- 
honor of  the  bill.'^  And  where  the  action  is  brought  against 
an  acceptor,  the  plaintiff  need  not  prove,  though  he  has  alleged, 
a  presentment  at  the  time  and  place  specified  in  the  acceptance.' 
In  an  action  by  the  transferee  of  a  note  against  the  maker 
it  is  only  necessary  in  the  first  instance  for  the  plaintiff  to 

m 

1  Wakeman  v.  Sherman,  6  Seld.,  85;  Bloodgood  v.  Bruen,  4  Seld.,  0Q3. 
A  debt  barred  by  statute,  when  the  Code  took  effect,  can  only  be  renewed 
bja  written  promise;  Esselstyn  v.  Weeks,  2  Eern.,  635.  The  date  of  a 
written  promise  may  be  supplied  by  parol  evidence;  Edmunds  v.  Dovt'nes, 
2  C.  <&  Mees.,  469. 

*  Tanner  y.  Bean,  4  Bam.  &  Ores.,  812.  The  bill  in  this  case,  which 
was  an  action  by  an  indorsee  against  his  indorser,  must  have  been  payable 
a  certain  time  after  date;  for  it  was  urged  on  the  argument  that  the  plaint- 
iff was  bound  to  prove  the  acceptance,  as  alleged,  although  the  allegation 
was  unnecespary.  Abbott,  C.  J. :  "  The  holder  of  a  bill  is  not  bound  to 
present  it  for  acceptance  before  it  becomes  due,  and  we  are  of  opinion  that 
the  allegation  of  acceptance  is  not  in  the  nature  of  a  description  of  the  in- 
strument. The  acceptance  or  non-acceptance  docs  not  vary  the  responsi- 
bility of  the  indorser  appearing  on  the  declaration;  it  is  at  aU  events  his 
duty  to  pay  the  bUl  when  due,  it  the  prior  parties  do  not.  The  aver- 
ment of  acceptance  was,  therefore,  immaterial,  and  the  plaintiff  was  not 
bound  to  prove  it." 

*  Freeman  v.  Kennell,  cited  by  Chitty  on  BiUs,  625. 
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produce  and  prove  the  instrument ;  the  presumption  is  that  his 
title  is  good/  In  an  action  on  a  lost  bill  or  note  the  contents 
may  be  proved  by  parol  or  other  secondary  evidence.' 

§  965.  In  an  action  by  the  payee,  against  the  maker  of  a 
negotiable  note,  or  the  acceptor  of  a  bill  of  exchange,  it  is 
ordinarily  enough  to  produce  the  instrument  and  prove  the 
signature  of  the  defendant,  and  the  amount  due  thereon.  If 
the  action  be  against  several  acceptors  of  a  bill  or  makere  of  a 
note,  the  handwriting  of  each  must  be  proved  ;  unless  the  de- 
fendants are  sued  as  partners  on  a  note  signeil  or  on  a  bill 
accepted  in  the  name  of  the  firfn,  in  which  case  it  must  be 
shown  that  the  defendants  were  partnei-s,  and  that  the  note  or 

acceptance  was  so  made  or  given  by  one  of  the  tirm.* 
681*  But  where  the  action  is  *brought  against  the   members 

of  a  partnership,  on  a  note  given  by  one  ot"  them  in  the 
name  of  the  iirm,  for  his  individual  debt,  it  is  incuml>ent  upon 
the  payee  and  plaintiflE  in  the  suit  to  show  that  tiie  other  part- 
ners assented  to  the  giving  of  the  note  :  for  the  law  does  not 
presume  their  assent,  as  it  does  when  one  of  them  gives  notes, 
draws  bills,  or  makes  acceptances  in  the  usual  coui*sc  of  busi- 
ness.* Or  where  one  partner  gives  a  note  in  fraud  of  the  iirm 
the  plaintiff  must  show  that  he  came  fairly  by  it,  without 
knowledge  of  the  fraud,  and  paid  a  consideration  for  it.* 

§  966.  On  the  same  principle,  when  the  action  is  brought 
against  the  defendant  on  a  Tiote  made,  or  on  an  acceptance 
given  by  an  agent,  it  rests  with  the  plaintiff  to  prove  the  ex- 
ecution of  the  contract,  and  the  agent's  authority  to  bind  his 
principal.*  The  authority  being  established,  it  is  enough  to 
show  that  the  signature  is  in  the  handwriting  of  the  agent.^ 

^  ■    ■  ■        ■  ■  ■  ■  ■  ■  ■■■■    ■■■■—■■  I  ■  I  ■■  I  I  ■■■■II  ■—  _  ■    ■     ■     ^    ■  ■■■■■!■■■  ■  II.  I         l»^— — ^■^^»  P«       ■  »^^iM^^ 

»  CoUins  V.  Gilbert,  94  U.  8.  (4  Otto),  753. 

*  Code  C.  P..  §  1917. 

'  Porter  v.  Cummings  and  others.  7  Wend.,  172.  The  note  sued  on  in 
this  case  was  signed  by  Adams  &  Thorp,  and  8.  Cummings,  nud  tiiough 
the  allegation  in  the  complaint  was  that  the  defendants  made  their  pi-omis- 
sory  note  in  writing,  tlieir  own  proper  hands  being  thereunto  ntbseribed,  the 
plaintitf  was  allowed  to  prove  that  Adams  and  Thorp  were  partners,  and 
that  their  signature  on  the  note  was  in  the  handwriting  ot  Thorp. 

*  Warden  v.  Hughes,  8  Wend.,  418. 
»  Wright  V.  Brosseau,  73  lU..  3dl. 

*  Johnson  v.  Mason,  1  £3p.  R.,  90;  Moore  v.  McClure,  8  Hun,  557. 

'  Helmsley  v.  Loader,  2  Campb.,  450;  Chilty  on  Bills,  ft27;  Boothe  T. 
Grove,  M.  &  M.,  182;  8  C.  &  P.,  835. 
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The  authority  of  an  officer  of  a  corporation,  an  insurance 
company,  to  transfer  its  bills  and  notes  by  indorsement,  may  be 
proved  by  showing  that  the  company  was  in  tlie  custom  and 
habit  of  transferring  its  paper  in  that  manner ;  and  such  proof 
is  prima  facie  sufficient  ;*  and  the  agency  of  a  clerk,  who  signs 
a  note  in  the  name  of  a  general  agent  of  a  manufacturing  cor- 
poration, may  be  shown  by  proof  that  similar  notes  for  the 
Siinie  purposes  had  been  made  in  the  same  way  and  used  by  the 
corporation,  and  that  the  proceeds  of  the  note  were  used  by  the 
coiporatiou.* 

§  0G7.  In  an  action  against  the  makers  of  a  joint  and  sev- 
eral promissory  note,  it  is  iucuml)ent  upon  the  plaintiff  to 
prove  that  it  was  made  by  the  parties  described  in  the  com- 
plaint as  makers  of  the  note ;  and  if  it  appeal's  on  the  trial  that 
the  note  was  made  in  the  manner  alleged,  and  that  the  payee 
afterwards,  without  consent  of  the  makers,  signed  his  own 
name  under  theirs  and  then  transferred  it,  the  plaintiff,  it 
seems,  cannot  recover:  the  instrument  proved  is  not  the 
same  which  the  defendants  executed,  and  the  alteration  makes 
it  operate  differently  from  the  original  contract  and  is  there- 
fore material.'  It  is  otherwise  if  the  new  party,  through  in- 
advertence or  mistake,  signed  as  maker,  but  with  no  such  inten- 
tion/ The  addition  of  a  new  name  under  that  of  the  maker  of 
an  individual  note,  without  his  consent,  is  not  a  material  altera- 
tion that  will  discharge  the  first  maker.*  A  note  signed  by 
several  may  be  put  in  evidence  under  an  allegation  that  it  was 


*  Scott  V.  Johnson,  5  Bosw.,  213. 

•  Mead  v.  Kecler,  24  Barb.,  20;  aiUe,  87.  88. 

•  Gardiner  v.  Walsh,  83  Eng.  Law  and  Eq.  R,  162;  Chappell  v.  Spencer, 
23  Barb,  li,  584;  Bank  of  Limestone  v.  Phiney,  5  Monroe,  25.  A  joint  in- 
debtedness must  be  shown,  Mott  v.  Potrle,  15  Wend.,  817.  As  to  what  are 
material  alterations,  it  has  been  held  in  this  state  that  inserting  a  place  of 
payment,  19  John.  11,  801,  24  Wend.,  374,  or  negotiable  words,  3  Barb., 
374,  without  procuring  the  consent  of  the  parties  to  the  instrument,  is  a  ma- 
terial alteration  that  vitiates  the  note. 

Adding  a  new  name  as  surety  to  a  valid  note  made  by  one  person,  is  not 
regarded  hb  a  material  alteration  in  an  action  against  the  party  so  subse- 
flequently  signing  the  note.  Cobb  v.  Titus,  18  Barb.,  45;  10  N.  Y.  Rep.,  198; 
see,  also,  Burton  v.  Baker,  81  Barb.,  241. 

*  Wallace  v.  Jewell,  21  Ohio  St..  108. 

*Cardv.  Miller,  1  Hun,  504;  8.  C.  3  T.  &  C,  635;  McLaughlin  v. 
Smith,  27  N.  Y.,  89;  Brownell  v.  Winnie,  29  N.  Y.,  400.     Contra,  Walhice 
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executed  by  one  of  the  signers.*  But  it  is  well  settled  tliat 
a  note  beginning,  "  1  promise  to  pay,"  and  signed 
682*  *by  two  persons,  is  a  joint  and  several  note.*  The  sev- 
eral contract  of  the  maker  with  the  payee  or  subsequent 
holder  is  not  altered  in  any  respect  by  the  act  of  a  third 
person  signing  his  name  under  that  of  the  previous  makers 
without  their  consent ;  but  tlie  joint  contract  is  made  to  oper- 
ate in  a  difiEerent  manner.' 


V.  Jewell,  21  Ohio  St.,  103;  8  Am.  R.,  48;  Bowers  y.  Briggs,  20  Ind., 
189. 

»  Rock  Valley  Paper  Co.  v.  Nixon,  84  III.,  11. 

«  Gal  way  v.  Mathew,  1  Campb.,  403;  a  C,  10  East,  264;  March  v.  Ward, 
Peake's  Rep.,  130;  Clerk  v.  Blackstock,  Holt,  N.  P.  C,  474.  A  notedrawQ 
in  the  same  form  and  signed  by  one  of  a  iirm  for  the  concern  is  the  joint 
note  of  all.  Doty  v.  Bates,  11  John.  R.,  543;  see,  also,  Uemmenway  v. 
Stone,  7  Mass.,  58;  Bamet  v.  .Skinner,  2  Bailey,  88. 

*  Bank  of  Limestone  v.  Penick,  5  Monro«,  25  (1827).  Where  two  per- 
sons execute  a  joint  and  several  note,  their  names  being  insetted  in  the 
body  of  the  instrument,  and  the  same  is  delivered  in  that  form  as  their 
contract,  and  the  payee  inserts  in  the  body  of  the  note  the  name  of  a 
third  maker,  who  also  adds  his  name  under  theirs,  the  alteration  is 
material,  and  the  note  is  void  as  to  them,  unless  they  assent  to  the  trans- 
action. 

Pulliam  V.  Witliers,  8  Dana  R.,  98  (1889).  Where  one  person  made  his 
note  payable  to  another,  and  after  the  same  became  due,  a  third  person,  a 
friend  of  the  maker,  without  having  any  consultation  with  him,  signed  his 
own  name  under  that  of  the  maker,  on  an  agreement  indorsed  on  the  note 
as  follows:  "  This  note  is  not  to  be  paid  until  the  expiration  of  three  years 
from  this  dat«,  the  11th  April,  1885."  Very  slight  evidence  of  assent  on 
the  part  of  the  first  maker  was  allowed  to  prevent  the  alteration  from  pre- 
judicing the  pa^'ee  of  the  note.  There  was  in  this  case  no  interlincsition  or 
change  made  in  the  body  of  the  note,  a  circumstance  which  is  specially  men- 
tioned in  the  opinion;  and  the  court  did  not  decide  whether  the  adding  of 
the  new  name  without  consent  of  the  first  maker  was  a  material  alteration. 
In  Montgomery  R.  R.  Co.  v.  Hurst,  9  Ala.  N.  S.,  518  (1846),  it  was  held  that 
the  addition  of  two  names  as  makers,  as  sureties  under  that  of  the  defend- 
ant to  his  individual  note,  without  his  knowledge  or  consent,  does  not  avoid 
the  note,  unless  the  addition  is  made  with  a  fraudulent  puipose. 

In  Smith  v.  Dunham,  8  Pick.,  246  (1829),  it  was  held  that  where  the 
puyec  of  a  note  procured  a  person  who  was  present  when  it  was  executed 
to  attest  it  as  a  witness,  without  having  the  maker's  consent,  the  attestation 
was  of  no  effect  or  force,  and  that  the  alteration  was  not  mateiial  unless 
made  fraudulently.     See  Nichols  v.  Johnson,  10  Conn.  R,  192  (1884). 

Ogle  V.  Graham,  2  Penn.  R.,  132  (1830).  Ogle  agreed  to  become  bail  of 
Johnson  for  a  sum  not  exceeding  $400.  Ogle  drew  a  note  for  that  turn, 
leaving  a  blank  for  the  time  of  payment,  and  executed  it  in  presence  of  a 
witness.  The  note  was  then  put  into  Johnson's  hands,  who  inserted  the 
sum  of  $323  instead  of  $400,  that  being  as  much  as  he  had  need  of,  tiien 
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Wliere  the  answer  contains  a  general  denial  and  the  note  is 
put  in  evidence  on  the  trial,  evidence  that  it  has  been  altered 
since  its  execution  is  admissible.' 

§  968.     *The  acceptance  being  made  after  sight  of  *683 
the  bill,  admits  the  drawer's  signature  ;*  and  the  produc- 
tion of  the  bill  by  the  payee  is  suiBicient  proof  of  his  title  to 
it,  notwithstanding  it  has  his  indorsement  thereon  to  another 
person.* 

§  969.  When  the  action  is  brought  by  an  indorsee  against 
the  acceptor  of  a  bill,  the  plaintiff  must  prove  liis  acceptance, 
and  the  payee's  indorsement;*  and  if  the  indorsement  be 
special,  it  must  appear  to  have  been  made  to  the  plaintiff,  or 
he  must  sliow  a  subsequent  indorsement  to  himself.  But  the 
payee's  indorsement  is  required  to  be  proved  only  as  a  link  in 

executed  it  in  presence  of  a  witness,  and  in  the  absence  of  Ogle.  Held,  not 
an  alteration  of  the  contnict. 

In  Master  v.  Miller,  4  Tenn  R.,  820,  decided  in  1791,  ivhich  is  the  lead- 
ing case  on  the  subject,  in  respect  to  bill  and  notes,  it  was  ndjudged  that  an 
alteration  of  the  dale  of  a  bill  of  exchange,  after  acceptance,  whereby  the 
payment  would  be  accelerated,  avoids  the  instrument;  and  that  no  action 
can  bo  afterwards  brought  upon  it,  even  by  an  innocent  holder  for  value. 
And  in  Burchfield  v.  Moore,  8  Ellis  &  Bl.  R,  688,  decided  in  1854,  it  was 
held  that  an  unauthorized  alteration  of  a  general  acceptance  by  the  addition 
of  a  place  of  payment,  discharges  the  acceptor,  even  as  against  a  bona  fide 
holder,  subsequently  taking  the  bill  for  value  and  without  notice  of  the 
alteration. 

Patridge  v.  Colby  <&  Nason,  19  Barb.  R.,  248,  decided  in  1855.  Colby 
made  his  note  payable  to  Nason  or  bearer,  and  Nason  delivered  the  note  to 
tlic  plaintiff  on  the  purchase  of  a  horse,  in  payment  therefor,  on  condition 
he  put  his  name  to  it,  which  he  did  by  signing  his  name  under  that  of  the 
maker.  And  the  defendants  being  sued  together  on  the  note,  Colby  making 
no  defense,  it  was  held  that  the  defendant  Nason  had  made  himself  jointly 
liable  with  Colby  as  maker,  and  a  judgment  was  rendered  for  the  plaintiff 
against  them  both. 

>  Schwarz  v.  Oppold,  74  N.  Y.,  807. 

*  Bank  of  Commerce  v.  Union  Bank,  8  Comst.  R,  280,  and  cases  there 
cited,  particularly  Wilkinson  v.  Lutwidge,  1  Strange,  048.  The  acceptance 
admits  also  the  ability  of  the  drawer,  and  that  the  draft  was  properly  drawn : 
so  that  though  drawn  by  an  agent,  it  is  not  necessary  in  an  action  against 
the  acceptor  to  show  the  agent's  authority,  Porthouse  v.  Parker  et  al.,  1 
Campb.  N.  P.  C,  82. 

» 1  Dcnio,  867;  18  John.  R,  280;  1  Sand.  R,  37;  Paris  v.  Moe,  60  Ga., 
90;  Johnson  v.  Mitchell,  50  Tex.,  212j  Brady  v.  White,  4  Baxter  (Tenn.), 
882;  First  Nat.  Bk.  v.  Green,  43  N.  Y.,  298. 

*  Canal  Bank  v.  Bank  of  Albany,  1  lliU,  287;  3  Comst.,  280. 
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the  plaintiffs  title ;  and  hence,  where  the  drawer  forges  the 
name  of  the  payee  upon  the  draft,  and  negotiates  it  in  that 
condition,  the  party  discounting  it  may  establish  his  title  as 
against  the  acceptor  by  proving  the  circumstances.*  So  in 
respect  to  a  note  or  draft  drawn  payable  to  the  order  of  a 
fictitious  pcreon  and  negotiated  by  the  maker,  the  holder  may 

recover  thereon,  as  on  a  draft  or  note  payable  to  bearer  ;* 
68:1:*  and   *under  the  statutes  of  this  state,  the  owner  and 

holder  of  a  note  or  draft  payable  to  the  order  of  the 
maker  and  negotiated  without  indorsement,  may  recover 
thereon,  against  the  maker,  in  the  same  manner  as  if  the  paper 
had  been  made  payable  to  bearer.*  And  it  is  not  necessary  in 
such  a  case,  in  an  action  against  the  maker,  or  against  any 
party  to  tlie  instrument  with  knowledge  of  the  facts,  to  prove 
an  indoreement  by  the  payee  ;*  though  the  general  nile  is  that 
a  note  or  bill  drawn  payable  to  the  order  of  the  maker  must 
be  indorsed  by  him,  in  order  to  transfer  the  legal  title.* 

§  970.  By  making  his  note  payable  to  the  order  of  a  par- 
ticular person,  the  maker  engages  to  pay  to  the  order  of  that 
pei-son,  and  can  only  be  charged  with  liability  by  proving  his 
order  upon  the  note,  or  that  of  his  personal  reprersentative, 
after  his  death.  *  So,  where  a  bill  or  check  is  drawn  payable  to 
the  order  of  a  particular  pei-son  or  firm,  the  indoreement  of 
that  person  or  firm  must  be  shown,  to  entitle  the  holder  to 
demand  the  money  thereon,  or  to  authorize  the  drawee  to  pay 
the  same." 

§  971.  Bills  and  notes  made  payable  to  bearer  circulate 
and  are  considered  as  money ;  and  as  the  title  passes  by  deliv- 

•?  *  Coggill  V.  The  American  Exchange  Bank,  1  Comst.,  113. 

«  Plets  V.  Johnson,  ^3  IliU  R..  113. 

'  3  R.  S.,  Banks'  5th  eel.,  03.  "  Sucli  notes,  made  payable  to  the  order  of 
the  maker  thereof,  or  to  the  ordjr  of  a  lictitious  person,  shall,  if  negotiated 
by  the  maker,  have  the  same  cllcct.  and  be  of  the  same  validity  as  against 
the  maker  and  all  persons  having  knowledge  of  the  facts,  as  if  payable 
to  l)earcr." 

*8IIillR.,  112. 

6  Smith  V.  Lusher,  5  Cowcn,  688;  Titcomb  v.  Thomas,  5  Greenl.,  282; 
Peako's  Rep. .  20,  ^l^icf  urson  v.  Thoy tes ;  Bosanquet  v.  Anderson.  6  Esp.  R , 
43;  2  Din :.  a.  C.^  544. 

«  Mor-un  v.  The  Bank  of  the  State  of  N.  Y.,  1  Keman  R.,  504    The 
drawee,  in  such  a  case,  is  only  authorized,  and  only  bound  to  pay  on  the 
order  of  tlie  payee. 
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ery,  possession  is  evidence  of  the  holder's  property  in  them/ 
And  there  is  no  legal  difference  between  a  bill  or  note  payable 
to  bearer  and  one  payable  to  a  particular  person  or  bearer  ;  in 
either  case  the  holder  is  prima  facie  the  lawful  bearer,  to 
whom  the  same  is  payable.*  Tlie  same  presumption  is 
raised  ^in  favor  of  the  holder  of  a  note  or  bill  drawn  *685 
payable  to  order,  after  the  same  has  been  indorsed  by 
the  payee  in  blank.* 

■ 

§  972.  When  the  plaintiffs  sue  on  a  note  payable  to  them, 
or  sj>ecia]ly  indoi'sed  by  the  payee  to  them,  in  their  firm 
name,  it  must  be  proved  that  the  firm  consists  of  the 
plaintiffs  on  the  Record,  or  they  cannot  recover  thereon.* 
Until  it  is  shown  that  the  plaintiffs  constitute  the  firm  named 
in  the  note  or  indoiBement,  they  are  presumptively  etrangore 
to  the  paper ;  as  much  so,  as  where  the  plaintiff  sues  on  a  note 
payable  to  him  by  another  name,  and  is  held  to  show  that  ho 
was  the  person  intended  as  payee  in  the  note  ;*  or  where  a  bill 
is  drawn  leaving  the  name  of  the  payee  in  blank,   and  the 

'  Goodman  v.  Ilttrvey,  4  Ad.  &  Ellis,  870;  Wilborn  v.  Turner,  5  Pick., 
536. 

»  Dean  v.  Hall,  17  Wend. ,  214. 

Prtymeut  on  a  note  payable  to  bearer,  will  not  estop  the  maker  from  dis- 
puting the  title  of  the  party  in  possession  receiving  the  payment.  28  Barb., 
44,  Lounsbury  v.  Depew.  • 

'  Bayley  on  Bills,  ch.  5,  §  1;  Ilowiy  v.  Eppinger,  34  Mich.,  29. 

*  McGrogor  v.  Cleveland,  5  Wend.,  47o.  The  plaintiffs  in  this  case  suei 
as  the  payees  of  a  note  payable  to  McGregor,  Darling  &  Co.,  and  they  were 
held  to  prove  themselves  to  be  the  firm  named  in  the  note.  In  a  note  to  the 
case  of  Ord  and  others  v.  Portal,  3  Campb,,  239,  it  is  said,  "  where  a  bill  of 
exchange  is  payable,  or  indorsed  specially,  io  a  firm,  Lo:d  Ellenboroucii 
has  often  ruled  that  in  an  action  by  the  payees  or  indorsees,  strict  evidence 
must  be  given  that  the  firm  consists  of  the  persons  who  sue  as  plaintiffs  on 
the  record." 

When  a  note  is  given  to  a  firm  for  goods  purchased,  and  one  of  the  firm 
soon  after  ceases  to  be  a  partner,  and  the  notes  are  afterwards  renewed,  it 
may  be  shown  under  an  allegation  in  the  complaint  that  the  plaintiffs  are 
the  p.iyeea  and  lawful  holdei*s  and  owners  of  the  note,  thai  the  retiring  part- 
ner transfcn-ed  his  interest  in  it  to  the  plaintiffs,  and  that  they  constituted 
the  firm.     Whitlock  v.  3IcKocIiriie,  1  Bos.,  427. 

*  Willis  V.  Barrett,  2  Stark.  II.,  37;  Med  way  Cotton  Manufacloiy  v. 
Adams,  10  Mass.  R,  800. 

In  a  suit  against  two  persons  sued  as  partners  and  as  makers  of  a  note, 
proof  that  one  of  them  made  the  note  in  the  firm  name,  and  that  t!)c  other 
acknowledged  his  liability  on  the  note,  is  sufflcient;  Painter  v.  Austin,  87 
Penn.  State,  458. 
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plaintiff  iufterts  his  own  name,  and  is  required  to  prove  that  he 
was  intended  as  the  payee.' 

§  973.  "Where  the  name  of  the  payee  in  a  promissory  note 
is  that  of  two  persons,  father  and  son,  the  presumption  is  that 
the  one  in  possession  is  the  real  payee.'  But  where  a  note 
purporting  to  have  been  given  for  vahie  received,  is  made 
payable  to  one  or  other  of  two  persons,  the  action  should 
be  brought  thereon  in  the  name  of  them  both,  and  then 
a  recovery  may  be  had  in  the  suit,  on  proof  of  the  execu- 
tion of  the  note.' 

In  an  action  against  an  indorscr  of  a  bill  or  note,  the 
plaintiff  need  not  prove  the  signature  of  the  maker,  drawer 
or  prior  indorsers ;  nor  C4in  the  defendant  impeach  the 
686*  genuineness  *of  the  bill  or  note,*  for  his  indorsement  ad- 
mits the  ability  and  signature  of  every  antecedent  party.' 

In  an  action  by  the  payee,  oral  evidence  is  admissible  to 
show  that  he  had  agreed  to  treat  one  who  signed  the  note  on 
the  back  before  delivery  as  a  mere  indoi-ser.* 

§  974.  The  general  rule,  which  has  been  previously  stated, 
is  that  the  plaintiff  need  not  prove  in  an  action  on  negotiable 
paper,  that  the  same  was  made,  accepted  or  indorsed  for  an 
adequate  consideration ;  the  presumption  being  that  the  con- 
tract of  the  several  parties  to  the  instrument  was  entered  into 
for  value  received,  and  that  the  liolder  acquired  it  in  the  usual 
course  of  business  for  value.  But  the  rule  yields  and  the  pi*e- 
sumption  is  overcome  in  a  variety  of  cases.  For  instance,  if  it 
be  shown  that  the  bill  or  note  in  suit  has  been  lost,  or  has  been 


1  Crutchley  v.  Mann,  1  Marsh.,  29;  6  Taunt.,  669;  10  Wend.,  98. 
'  Sweeting  v.  Fowler  and  another,  1  Stark.,  106. 

»  Blankenhagen  v.  Blundell,  2  Bam.  &  Aid.,  417;  Walrad  v.  Petrie,  4 
Wend.,  575. 

*  There  is  a  warranty  implied  in  the  transfer  of  every  negotiable  instru- 
ment that  it  is  not  forged.   Plerrick  v.  Whitney,  15  John.  R,  240;  2  Ciimpb., 

I  182;  1  Salk,,  127;  1  Ld.  Raym.,  448;  Nat.  Park  Bk.  v.  Ninth  Nat.  Bank, 

46  N.  Y.,  77;  see  Hoffman  v.  Bk.  of  Milwaukee,  12  Wall.,  181. 

In  an  action  by  an  indorsee  against  his  immediate  indorser,  the  latter  is 
estopped  from  denying  the  drawing  and  indorsement  of  the  bill  to  himself. 
MacGreggor  V.  Rhodes,  88  Eng.  Com.  Law,  266;  16 N.  Y.  Rep.,  575. 

•Bay ley  on  Bills,  eh.  11. 

•  Allen  V.  Brown,  124  Mass.,  77;  Gibson  y.  Stevens  Sewing  Machine  Co., 
124  Mass.,  546. 
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Btolen  from  the  owner,  the  plaintiff  must  then  show  himself  to 
be  a  honafide  holder  for  value^  which  he  may  do  by  showing 
that  he  took  the  paper  fairly,  in  the  usual  course  of  business, 
and  gave  a  valuable  consideration  for  it.'  So,  if  it  be  shown 
that  the  bill  or  note  was  obtiiined  by  fraud,  or  made  under 
duress,  or  given  without  consideration,  for  a  particular  purpose, 
and  dishonestly  used  for  another,  the  burden  of  proof  is  on  the 
plaintiff,  to  show  under  what  circumstances  and  for  what  value 
he  became  the  holder.'  So,  if  the  defendant  answer  that  the 
note  in  suit  was  made  on  an  illegal  consideration  and  that  the 
plaintiff  gave  no  value  for  it,  it  has  been  held,  on  a  general 
denial  of  the  facts  stated  in  the  answer,  that  proof  of  the  ille- 
gality is  sufficient  to  cast  on  the  plaintiff  the  burden  of  proving 
that  he  gave  value  for  it.* 

Proof  that  the  bill  in  question  was  given  without  consider- 
ation, as  accommodation  paper,  raises  no  presumption  against 
the  holder,  land  is  no  evidence  of  the  want  of  consideration  in 
the  holder.*  "  If  the  defendant  says,  '  I  lent  my  name  to 
*the  drawer  for  the  purpose  of  his  raising  money  upon  *687 
the  bill,"  the  probability  is  that  money  was  obtained  upon 
the  bill. 


>  Mnier  v.  Race,  1  Burr.  R,  453;  Grant  v.  Vaughan,  8  id.,  1626;  Pea- 
cock V.  Rhodes,  Doug.  R.,  633. 

'  Duncan  v.  Scott,  1  Campb.  N.  P.  C,  100;  Rees  v.  Marquis  of  Head- 
fort,  2  id.,  574;  Holmes  v.  Carsper,  5  Bin.,  469;  4  Taunt.,  114. 

»  Baily  v.  Bid  well,  13  M.  &  W.,  73;  Porter  v.  Knapp,  0  Lans.,  125. 

*  Mills  V.  Barber,  1  Mees.  &  Wels.,  425,  decided  in  1830.  Lord  Asm- 
GEB,  C.  B. :  "  This  was  an  action  against  the  acceptor  of  a  bill  of  exchange, 
in  which  the  defendant  had  pleaded  that  the  bill  of  exchange  was  given 
without  any  consideration,  and  for  the  accommodation  of  the  drawer,  nnd 
indorsed  to  the  plaintiff  without  value;  to  which  the  plaintiff  replied,  that 
it  was  indorsed  to  him  for  a  valuable  consideration.  At  the  trial  the  plaint- 
iff stood  upon  his  right,  contending  that  the  possession  of  the  bill  was  itself 
prima  fade  ByidancQ  of  consideration;  the  defendant  insisted  that  it  was 
cast  upon  the  plaintiff  to  prove  affirmatively  that  he  did  give  value  for  the 
bill.  Neither  party  choosing  to  act,  the  learned  judge  took  it  upon  himself, 
and  directed  the  verdict  to  be  entered  for  the  plaintiff."  After  arguing  the 
case  the  court  said:  **  This  decision  of  the  present  case  requires  only  to  lay 
down  this  rule,  that  where  there  is  no  fraud,  nor  any  suspicion  of  f laud, 
but  the  simple  fact  is  that  the  defendant  received  no  consideration  for  his 
acceptance,  the  plaintiff  is  not  called  upon  to  prove  that  he  gave  value  for 
the  bill.  That  seems  to  l)e  the  opinion,  generally  prevailing  among  the 
judges.  In  this  case  the  onus  prohandi  lay  on  the  defendant,  and  he 
ouirht  to  have  gone  further."  17  Barb.  R.,  530;  18  id.,  344;  2  Selden  R., 
209. 
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§  975.  The  party  holding  the  affirmative  on  tlie  pleadings 
must  begin  with  evidence  in  support  of  the  action  or  defense; 
but  where  it  is  shown  on  the  defense  that  the  note  in  suit 
was  given  for  an  illegal  consideration,  or  fraudulently  diverted 
from  the  purpose  for  which  it  was  made,  the  plain tiflE  must 
take  up  the  case  and  prove  a  transfer  to  himself  for  a  good 
consideration.*     The  defendant  has  a  right  to  rebut  the  pre- 

^m      I  I      ■ ■■  ■  II  ■         ■  .-1.  ■     ■    .1  I  ■■  I.—  »■■■■■■  ■■■  ■■  ■■■■■  ■  I  ■■■  ■  ■■■»» 

*  A  few  cases  wiU  show  where  the  burden  of  proof  lies,  more  accu- 
rulely  than  can  be  stated  in  general  t<;rnis.  Woodruff  v.  Wicker,  2  Bor>w., 
613. 

Edmunds  v.  Groves,  2  Mecs.  &  Wels.,  642,  decided  in  1837.  Assumpsit 
by  indorsee  against  the  maker  of  a  note.  Plea,  that  the  note  was  given  for 
a  gaming  debt,  and  indorsed  to  the  plaintiff  with  notice  ihcrcof,  and  wiih- 
out  consideration.  Replication,  that  the  note  was  indoised  to  the  plaintiff 
without  notice  of  the  illegalit3%  and  for  a  good  and  suflicient  coosidcralioii. 
on  which  issue  was  joined.  lit  Id,  that  on  tbcsc  plculiugs  the  illegal  making 
of  ihe  note  was  not  so  admitted  as  to  render  it  necessary  for  the  plaintiff  to 
give  any  evidence  of  considenition ;  but  tluit  in  order  to  compel  him  to  do 
so,  the  defendant  ought  to  have  proved  the  illegality  by  evidence.  An  ad- 
mission of  a  fact  on  the  record  amounts  merely  to  a  waiver  of  requiring 
proof  of  that  fact ;  but  if  the  other  party  seeks  to  have  any  inference 
drawn  by  the  jury  from  the  fact  so  admitted,  he  must  prove  it  like  any 
other  fact." 

Brown  v.  Phil  pot,  2  Moody  &  Rob..  285,  decided  in  1840.  Assumpsit. 
Indorsee  against  acceptor.  On  replication  de  injuria  tf)  a  plea  by  the  ac- 
ceptor of  a  bill,  that  it  was  accepted  for  the  accommodation  of  the  drawer, 
and  by  him  indorsed  to  A.  B.,  without  consideration,  for  the  purpose  of 
raising  money,  and  by  A.  B.  fraudulently  indorsed  to  C.  D.,  without  con- 
sideration, and  by  him  to  the  plaintiff,  without  consideration,  Uie  defendtint 
mmi  prove  the  want  of  consideration  from  plaintiff  to  (.\  D.  The  defendant 
must  support  his  plea  by  proving  that  the  plaintiff  gave  no  consideration 
for  the  bill.    But  see  Mills  v.  Barber,  sxiprn. 

Jacob  V.  Sir  W.  Ilungate,  1 M.  &  R.,  415.  The  fact  of  a  bill  having  bc^n 
accepted  to  raise  money  for  the  acceptor,  and  of  the  payee  having  appro- 
priated the  money  so  raised  to  his  own  use,  is  not  Gufilcient  to  call  upon  a 
subsequent  indorsee  to  show  that  he  gave  value  for  the  bill. 

Smith  V.  Martin,  9  Mces.  &  Wei.,  304,  decided  in  18 12.  To  a  declara- 
tion in  assumpsit,  by  indorsee  ag:iinst  maker  of  a  proniis.sory  note,  the  de- 
fendant pleaded  that  the  note  was  indorsed  and  delivered  to  the  plaintiff  by 
his  indorser,  in  violation  of  good  faith,  and  in  fraud  and  contempt  of  an 
order  for  referring  the  claim  of  that  indorser  to  arbitration,  and  that  the 
plaintiff  took  the  note  with  full  knowledge  of  the  prcniises.  The  plaintiff 
replied  that  he  had  not,  when  he  took  the  note,  any  knowledge  of  the  prem- 
ises in  the  plea  mantioned.  Issue  thereon.  Held,  that  upon  these  pleading? 
the  defendant  was  bound  to  begin  at  the  trial,  and  to  prove  the  plaintilT's 
knowledge  of  the  fraud;  and  that  the  plaintiff  was  not  bound  in  the  fir.^t 
instance  to  prove  considerciion  given  for  the  indorsement  to  him. 

Baiby  v.  Bidwjll,  13  M223.  i&  Wels.,  73,  decided  in  1844.  Where,  in 
answer  to  an  action  on  a  bill  of  exchange  or  pro.-nissory  note,  the  defendant 
pleads  that  it  was  illegal  in  its  inception,  and  that  the  plaintiff  took  it  with* 
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Bnmption  of  title  which  arises  by  production  of  the  inctru- 
ment.* 

§  976.  *When  the  defendant  proves  that  the  plaintiff  •'088 
acquired  the  bill  or  note  after  it  became  due,  or  wit!i 
notice  of  the  facts  impeaching  the  liolder's  title  or  right  to  re- 
cover thereon,  or  that  he  did  not  part  with  value  for  the  Rainc, 
he  is  at  liberty  to  introduce  his  defense  to  the  action;  for  if 
either  of  these  facts  be  shown,  the  plaintill  docs  not  stand  in 
tiie  attitude  of  a  honafidc  holder.'*     It  is  not  necessary  to  A\ovj 

out  value,  to  which  the  plaintiff  replies  dc  injuria,  the  ilL'gRlity  bring 
proved,  the  onus  is  cast  upon  tlic  plaintiff  of  proving  that  he  gave  value. 
Aldeuson,  B. ;  "It  appears  to  me,  that  tlion^^h  the  defendant  is  b:)ur.d  to 
aver  in  liis  plea  both  the  illognlity  and  want  of  consideration,  j'ct  if  he 
proves  the  illegality,  and  the  plaintiff  does  not  prove  the  giving  of  the  con- 
sideration, the  plea  is  maintained,  because  the  proof  of  the  i  1  legal. t}' shows, 
p^■wa/ac^V?,  that  the  instrument  is  without  consideration."  *  *  •*  "The 
illegality,  which  was  an  agreement  by  the  payee,  in  consideration  of  the 
note,  not  to  oppose  the  maker's  petition  in  bankruptcy,  being  established  in 
evidence,  it  then  lies  upon  the  plaintiff  to  answer  the  challenge,  as  to  the 
vahic  given  by  him,  which,  in  this  case,  he  has  not  done." 

Gore  V.  Gibson,  i:j  Mees.  &  Wels.,  02:}.  decided  in  1845.  To  an  action 
by  indorsee  against  indorser  of  a  bill  of  exchange,  the  defendant  pleaded 
that  when  he  indorsed  the  lull  ho  was  so  intoxicated,  and  thereby  so  entirely 
deprived  of  sense,  onderstanding  and  the  use  of  his  reason,  as  to  be  unable 
to  comprehend  the  meaning,  nature  or  effect  of  the  indorsement*  or  to  con- 
tract thereby:  of  v/hich  the  plaintiff,  at  the  time  of  the  indorsement  to  him, 
had  notice.  Held,  to  be  a  good  answer  to  the  action,  and  not  to  amount  to 
an  argumentative  traverse  of  the  indorsement. 

James  v.  Chalmers,  2  Sclden  U.,  200.  The  action  was  on  a  note  made 
by  defendant,  payable  to  the  order  of  Adams  &  BrowncU;  plaintiff  alleges 
that  the  payees  indorsed  the  note  to  him,  and  that  he  is  the  lawful  holder 
and  owner  of  it.  The  answer  denies  on  information  and  belief  the  indorse- 
ment by  the  payees  to  the  plaintiff,  and  denies  that  plaintiff  was  the  owner 
of  the  note  when  the  action  was  commenced;  and  then  alleges  that  since  the 
note  became  due,  one  John  C.  Beardsley  was  the  owner  of  it,  and  was  then 
indebted  to  the  defendant  in  the  sum  of  $220,  and  asks  that  the  same  he  set 
off  airainst  the  note.  The  reply  states  tliat  plaintiff  was  the  owner  of  the 
note  at  the  time  of  the  commencement  of  the  suit,  and  is  still,  and  denies 
that  Beardsley  ever  was  the  owner  of  the  note  or  indebted  to  the  defendant. 
After  trial  the  referee  reported,  among  other  things,  as  follows:  "I  did 
find  from  such  proof,  and  all  the  proof  in  the  case,  that  the  plaintiff  pre- 
sumptively paid  value  for  such  note,  and  that  he  is  the  owner  of  it."  It 
was  shown  on  the  trial  that  the  note  was  transferred  to  Wm.  M.  Parks, 
after  it  became  due,  for  $75 — it  having  been  given  originnlly  for  $172.00 — 
but  there  was  no  evidence  given  of  a  transfer  to  the  plaintiff;  and  the  court 
held  that  the  plaintiff  hatl  given  sufficient  prima  facie  evidence  that  he  was 
the  owner  of  the  note,  by  producing  it. 

»  Hays  V.  Hathom,  74  N.  Y.,  488. 

*  The  plaintiff  may  recover  as  a  bona  fide  holder,  notwithstanding  he 
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that  the  plaintifE  took  the  paper  vith  positive  knowled^  of 
the  circumstances  aifecting  the  holder's  right  of  recovery ;  it 
will  be  suiBcient  to  let  in  the  defense  if  it  be  shown  that  lie 

took  the  instrument  in  such  a  manner  as  to  imply,  or 
689*  fairly  charge  him  *with  knowledge.*     Taking  a  note  or 

bill  with  actual  knowledge  of  its  invalidity,  the  indorsee 
stands  in  no  better  situation  than  the  party  from  whom  he  re- 
ceives it ;  if  it  be  invalid  in  the  hands  of  the  payee,  for  fraud, 
for  faihire  of  consideration,  or  for  any  cause  that  deprives  him 
of  the  right  to  recover  on  it,  or  to  negotiate  it,  it  is  equally  in- 
valid in  the  hands  of  the  pereon  to  whom  it  is  transferred  with 
notice  of  tlie  infirmity."     Thus,  if  it  be  shown  that  the  plaintiff 

took  the  note  in  question  with  notice  of  a  previous  pay- 
690*  ment  thereon,  *the  payment  is  a  good  defense  so  far  as 

it  goes  ;■  or  if  it  be  shown  that  the  note  was  indorsed  lor 
the  accommodation  of  a  firm,  and  that  on  their  becoming  in- 
solvent the  indorser  forbid  them  to  negotiate  it,  and  that  the 
plaintiff  afterwards  received  it  with  knowledge  of  the  facts,  it 
has  been  held  he  cannot  recover  thereon.* 

§  977.  Proving  that,  the  plaintiff  took  the  note  or  bill 
after  it  became  due,  and  had  been  dishonored,  is  equivalent  to 
evidence  that  he  was  notified  of  the  equities  existing  between 
the  pereon  from  whom  he  received  the  paper  and  the  parties 
liable  thereon  to  him,  and  lets  in  all  legal  and  equitable  de- 
fenses existing  against  it  in  the  hands  of  the  holder  when  due.* 
The  non-payment  of  the  paper  at  maturity  is  considered  suffi- 
cient to  put  the  purchaser  on  his  guard ;  and  hence  the  law 
charges  the  purchaser  of  dishonored  paper  with  all  the  incum- 
brances resting  upon  the  security. 

§  978.     Proof  that  the  plaintiff  did  not  part  with  value  for 

took  the  note  or  bill  after  it  was  due,  provided  he  derives  his  title  from  or 
through  a  bona  fide  holder.  See  chapter  on  Consideration.  Dunning  v. 
?ratt,4Duer,  831. 

»  Brown  v.  Taber,  5  Wend.,  566;  Wiggin  v.  Bush,  12  John.  R.,  806; 
Small  V.  Smith,  1  Denio,  583. 

« 11  John.  R,  128;  5  Wend.,  600;  18  id.,  605;  Prall  v.  Hinchman,  6 
Duer,  851. 

8  White  V.  Zibling,  11  John.  R.,  128;  Kncbelcamp  v.  Smith,  8  Dl.  App., 
243;  McClelland  V.  Bartlett,  id..  481. 

*  Skilding  v.  Warren,  15  John.  R.,  270. 

»  3  Co  wen,  252;  24  Wend.,  97. 
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the  note  or  bill  in  suit,  in  like  manner  lets  in  the  defense ;' 
for  the  law  will  not  allow  a  party  taking  paper  without  con- 
sideration to  enforce  it,  in  a  case  where  the  pereon  from  whom 
he  received  it  had  no  title  to  it,  or  right  to  recover  the  amount 
named  in  the  instrument.*  But  tlie  plaintiff  comes  into  court 
with  the  presumption  in  his  favor  that  he  paid  value  for  the 
paper,  and  this  presumption  is  not  overcome  by  showing  that 
he  received  it  after  it  became  due.'  Except  in  eases  where 
the  note  or  bill  is  proved  to  have  been  lost  or  stolen,  the  de- 
fendant must  go  f uither  and  establish  his  defense  to  the  action 
on  the  merits;*  for  he  has  two  entirely  distinct  things  to  do. 
In  the  first  place,  he  must  establish  his  right  to  intei-pose*  *691 
a  defense ;  and  in  the  second  place,  he  must  prove  the 
facts  on  which  the  defense  is  founded.  Proof  that  the  paper 
has  been  lost  by  or  stolen  from  the  true  owner,  calls  upon  the 
plaintiff  to  prove  his  title  as  a  hona  fide  holder.*  Proof  that 
the  paper  was  obtained  or  put  in  circulation  fraudulently, 
calls  for  the  same  evidence;  while  it  shows  a  defense  to 
the  instrument  on  the  merits,  unless  the  plaintiff  shows  him- 
self to  be  a  hona  fide  holder  for  value,  thus  shutting  out  the 
defense/ 

§  979.   Having  established  his  right  to  introduce  his  defense 
the  defendant  may  prove  any  defense  that  vould  have  been  avail- 

>  Coddington  v.  Bay,  20  John.  R.,  637;  5  John.  Ch.  R.,  54;  10  Wend., 
86;  16  id.,  659;  Jones  v.  Swan,  6  id.,  589;  Hart  v.  Palmer,  12  Wend.,  523; 
2  Hill  R.,  140;  6  HiU  R.,  98;  1  Sand.  R.,  53;  9  Wend.,  170;  23  Wend., 
311;  S  HUl  R.,  801;  21  Wend.  499;  24  id.,  115;  2  Barb.  R.,  559;  6  id., 
445. 

•  White  V.  The  Springfield  Bank,  1  Barb.  R.,  225. 
•  »  James  v.  Chalmers,  2  Selden  R.,  209;  5  Sand.  R.,  52. 

•*  Payne  v.  Cutler,  13  Wend.,  605. 

» Miller  v.  Race,  1  Burr.,  453;  Grant  v.  Vaughan,  3  id.,  1526. 

» WoodhuH  V.  Hohnes,  10  John.  R.,  231 :  Skilding  v.  Warren,  15  John. 
R.,  270;  Brown  v.  Taber,  5  Wend.,  566;  Vallctt  v.  Parker,  6  Wend..  615; 
WendeU  v.  Howell,  9  Wend.,  170;  aitte,  687,  678,  420,  320;  Prentiss  v. 
Graves,  83  Barb.,  621;  Duncan  v.  Gosche,  21  How.  Pr.,  344;  Harger  v. 
Wilson,  C3  Barb.,  237;  Bright  v.  Judson,  47  id.,  2D. 

The  holder  of  a  bill  or  note  is  not  called  upon  to  show  how  he  came  into 
possession  of  it,  merely  because  it  is  shown  to  have  been  giv^pn  without  con- 
sideration as  accommodation  paper.  But  if  it  be  shown  that  it  was  fraud- 
ulently put  into  circulation  or  fraudulently  negotiated,  he  must  then  sliow 
that  ho  gave  value  for  it.  Ross  v.  Bedell,  5  Duer,  467;  1  id..  609;  ants, 
820.  432.  687.  The  test  of  good  faith  is  tliat  the  party  taking  the  pripar  be 
fore  it  became  due,  gave  value  for  it  See  Hall  v.  Featherstone,  8  Hurl.  & 
Nor.,  284. 
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able  to  him  as  against  the  person  from  wliom  the  plaintiff  re- 
ceivctl  the  paper,  whether  founded  on  fraud,  want,  failure  or 

illegah'ty  of  consideration.'  And  in  this  state  the  st^itute 
692*  ^allows  the  defendant  to  plead,  and  prove  lis  a  set-off  or 

counter-claim,  any  demand  existing  against  the  assignor 
of  the  bill  or  note,  when  the  assignment  or  transfer  of  the  paper 
IS  made  after  the  same  is  due.*  But  the  defendant  will  not  \>q 
allowed  a  set-off  in  sucli  a  case  where  it  appeare  that  he  still 
owes  the  assignor  a  sum  equal  to  the  amount  which  he  offers 


'  DcMoU  V.  Slarkey,  3  Barb.  Ch.  R.  403;  lleed  v.  Warner.  6  Paige, 
650;  3  Cowcn  R,  232;  15  John.  R.  270;  Story  on  Bills,  ;^§  187-19k  It  is 
sometimes  said,  and  it  is  held  in  England,  that  a  party  takin/j:  a  bill  overdue 
takes  it  subject  to  the  equities  attaching  to  the  particular  bill;  but  not  to 
equities  which  maj'  exist  between  the  parties,  arising  from  other  transac- 
tions. Burrough  v.  Moss,  10  Barn.  *fcCres.,  553;  2  Grcenleaf  on  Ev.,  §  171. 
**  In  regard  to  i/ie  consideration,  two  things  are  to  l>e  noted;  first,  as  to  the 
parties  l)etw^een  whom  it  may  be  impeached;  and  mecondly,  as  to  the  burden  of 
proof.  And  here  it  is  first  to  be  observed,  that  the  consideration  of  a  bill  or 
note,  as  well  as  of  any  other  unsealed  instrument  or  conti*act,  is  impeachable 
by  the  immediate  or  original  parties;  between  whom  the  general  rule  is  that 
the  want  of  it  may  always  be  set  up  by  the  defendant,  in  bar  of  the  action. 
Thus,  it  may  be  insisted  on  by  the  drawer  against  the  payee;  by  the  payee 
against  his  indorsee;  and  by  the  acceptor  a'^ainst  the  drawer.  The  s:ime 
rule  is  applied  to  uU  persons  standing  precisely  in  the  situation  of  the  orig- 
inal parties,  and  ideutitied  with  them,  in  equity;  such  as  their  agents;  pur- 
chasers of  paper  dishonored  by  being  overdue;  persons  who  have  given  no 
value  for  the  bill;  purchasers  with  noiice  that  the  instrument  is  void  in  the 
hands  of  the  assignor,  whether  from  fraud,  or  from  want,  failure  or  ille- 
gality of  consideration.  These  [larties  are  regarded  as  taking  the  bill  or 
note,  subject  to  all  the  equities  attaching  to  the  particular  bill  in  the  hands 
of  the  holder;  but  not  to  equities  which  may  exist  between  the  parties, 
arising  from  other  transactions.  But,  on  the  other  hand,  no  defect  or  in- 
firmiiy  of  consideration,  either  in  the  creation  or  in  the  transfer  of  a  nego- 
tiable security,  can  be  set  up  against  a  mere  stranger  to  the  transaction,  such 
as  a  bf7ui  fide  holder  of  the  bill  or  note,  who  received  it  for  a  valuable  con- 
siderution,  at  or  before  it  became  due,  and  without  notice  of  any  infirmity 
therein.  The  same  rule  will  apply,  though  the  present  holder  has  such 
notice,  if  he  derives  his  title  to  the  bill  from  a  prior  bona  fide  holder  for 
value.  Every  such  holder  of  a  negotiable  instrument  is  entitled  to  recover 
upon  it.  notwithstanding  any  defect  of  title  in  the  person  from  whom  he 
derived  it;  and  even  though  he  derived  it  from  one  who  acquired  it  by 
fraud,  or  theft  or  robl)ery." 

When  two  notes  are  given  under  the  same  arrangement  and  for  the  same 
consideration,  the  verdict  and  judgment  in  an  action  upon  one  of  the  notes 
establishing  facts  that  alTcct  both  notes  alike,  are  evidence  of  those  facts  in 
a  subsequent  suit  l>etwcen  the  same  parties  on  the  other  note.  TreadweU 
V.  8tebbins,  6  Bosw.,  538. 

«  Code  C.  P.,  §§  502,  1909. 
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to  prove  as  a  coiiDter-claim.'  Nor  is  he  entitled  to  prove  a  set- 
off in  any  action  on  negotiable  notes  or  bills  of  exchange,  until 
he  has  first  shown  that  the  plaintiff  received  thein  with  notice 
or  after  they  had  been  dishonored.' 

Under  the  former  practice  the  holder  of  a  note,  as  pn jee 
or  indorsee,  was  allowed  to  maintain  an  action  npon  it  in  his 
own  name,  as  a- trustee  for  the  pei*son  having  the  real  interest 
in  it ;  but  it  was  competent  for  the  defendant  to  show  that  the 
owner  of  the  paper  had  forbidden  him  to  pay  it  to  the  jilaintiif, 
thus^  rendering  plaintiff's  possession  of  the  paper  laalajide* 
Under  the  present  practice,  it  is  very  clear  that  where  the  title* 
is  put  in  issue,  the  defendant  may  defeat  the  action  by  show- 
ing either  that  the  plaintiff  has  no  title  to  the  paper,  or  that  he 
is  not  the  real  owner/ 

§  980.  Proof  of  jpresentment  and  notice  as  against 
drawer  of  hill  a)id  indorser  of  negotiahle  paper. — In  actions 
against  the  drawer  of  bills  and  checks,  and  against  Wie  iudorser 
of  negotiable  paper,  it  is  incumbent  upon  the  plaintiff  to  prove, 
as  well  as  allege,  that  the  paper  was  duly  presented  for  accept- 
ance or  for  payment,  and  dishonored,  and  that  due  notice 
*thereof  was  given  to  the  defendant.  These  facts,  as  we  *693 
have  seen,  are  conditions  precedent,  and  must  be  averred 
and  proved,  or  dispensed  with  by  other  evidence,  in  order  to 
charge  either  the  drawer  or  indorser  with  liability.* 

Where  the  action  is  against  the  drawer  or  indoreer  of  inland 
bills,  for  non-acceptance,  the  plaintiff  must  prove  that  the 
draft  was  duly  presented  to  the  drawee  for  acceptance  and  that 
he  refused  to  accept  the  same,  and  that  the  defendant  was 
seasonably  notified  of  the  refusal.  And  where  the  action  is 
brought  against  either  of  them  for  nonpayment,  the  plaintiff 
must  prove  that  the  bill  was  presented  to  the  drawee  for  j)ay- 
ment  on  the  day   the  same   became   payable,   that   payment 

'  CoUins  V.  Allen,  12  Wend..  363. 

•  Hendricks  V.  Judah,  1  John.   R.,   319;   Price  v.  Keen,  40  N.  J.  L., 


»  Comstock  V.  Hoag,  5  Wend.,  600;  10  John.  R.,  224;  Barber  v.  Pren- 
tiss. 6  Moss.  R.,  430. 

*  The  legal  title,  as  we  have  seen,  was  always  necessary  to  be  shown  by 
the  plaintiff:  11  Wend.,  27;  and  the  Code  requires  all  actions,  with  the  ex- 
ceptions specified,  to  be  brought  in  the  name  of  the  real  parties  in  inter* 
est.    Farwell  v.  Hibner,  15  Hun,  280. 

»  Chitty  on  Bills,  652. 
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thereof  was  refased,  and  that  the  defeDdant  was  duly  Dotifiedl 
of  the  dishonor.' 

§  981.  "When  the  action  againpt  the  drawer  or  indoreer  is' 
brought  U}X)n  a  biU  that  has  been  accepted,  payable  at  a  par- ! 
ticular  bank  or  counting-house,  the  plaintiff  must  prove 
694*  a  presentment  *for  payment  at  the  place  designated  in- 
the  accepta.nce;'  and  that  the  presentment  jFor  payment 
was  made  on  the  right  day  and  within  the  usual  hcu)*8  of 
business.*  Where  tlie  bill  is  drawn  payable  a  certain  number 
•of  days  after  sight,  or  after  demand,  the  plaintiff  must  prove  a 
presentment  to  the  drawee  for  ac-ceptauce  as  a  means  of  fixing 
the  time  of  payment:*  but  this  is  not  necessary  where  the 
bill  is  drawn  payable  so  many  days  or  months  after  date. 

Where  the  action  is  against  the  indoreer  of  a  promissory 
note,  it  rests  with  the  plaintiff  to  prove  that  he  has  made  the 

1  Greenleaf  od  Ev.,  g  175.  *'  But  id  tbe  latter  ctL»Q,  as  io  actions  a/ainst 
the  drawer  or  indorser  of  a  bill,  or  tbe  indorser  of  a  iiot<e,  tbe  vnderiaktng 
of  tbe  defendant  being  conditionaJ,  namely,  to  pay  in  cose  tbe  ]?arty  prim- 
arily liable  does  not,  tbe  default  of  such  parly  must  be  proved,  or  tbe  proof 
be  dispensed  witb  by  tbe  introduction  of  other  evidence.  Tbe  receiver  of 
a  note  is  understood  thereby  to  contract  witb  every  other  party,  who  would 
be  entitled  to  bring  an  action  on  paying  U,  that  he  wiU  present  it  in  the 
proper  time  to  the  drawee  for  acceptance,  when  acceptance  ie  necessary, 
and  to  the  acceptor  for  payment,  when  tbe  bill  has  arrived  at  maturity  and 
is  payable:  to  allow  no  extra  time  for  payment,  to  the  acceptor;  and  to  give 
notice  in  a  reasonable  time,  and  without  delay,  to  every  such  pereon.  of  a 
failure  in  tbe  attempt  to  procure  a  proper  acceptance  or  payment.  Any 
default  or  neglect  in  any  of  these  respects  will  discharge  every  such  person 
from  responsibility  on  account  of  a  non-acceptance  or  non-payment;  and 
will  make  it  operate  generally,  as  a  satisfaction  of  any  debt,  demand,  or 
value  for  which  it  was  given." 

**  The  neglect  to  give  notice  to  tbe  drawer  of  a  renewed  bill,  not  only 
discharges  him  from  liability  to  pay  that  bill,  but  also  discharges  him  from 
h'ability  to  pay  the  prior  bill,  to  satisfy  which  it  was  drawn;  and  this,  al- 
though it  be  expressly  agreed  that  the  taking  such  second  biU  shall  not  ex- 
onerate any  of  the  parties  to  the  first  bill,  until  actual  payment."  Chitty  on 
Bills,  434,  citing  Bridges  v.  Berry,  3  Taunt.,  130,  which  was  an  action  on  a 
larger  bill  taken  in  payment  of  a  smaller  bill,  the  plaintiff  paying  the  differ- 
ence in  change.  Reid  v.  Coats,  6  Bro.  P.  C,  was  the  case  of  a  bill  ac- 
cepted by  new  parties;  and  the  court  held  that  the  holder  was  bound 
to  use  diligence  in  presenting  it  for  payment,  and  giving  notice  of  non- 
payment 

«  Gibb  V.  Mather,  8  Bing.,  214;  17  John.  R,  248;  2  Sand.,  166. 

*  Idem;  17  John.  R.,  248.    As  to  the  time  when  bilk  must  bo  presented 
for  payment,  see  former  chapter  on  that  subject 

«  Oreenleaf  on  £v.  §176. 
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demand  required  by  law,  and  given  to  the  defendant  timely 
notice  of  non-payment.  What  is  a  legal  demand,  or  timely 
notice,  has  already  been  sufficiently  considered.  Evidence  of 
a  formal  presentment  of  a  note  payable  at  a  bank  need  not  be 
given  where  it  is  proven  that  the  note  was  in  the  bank  and  in 
possession  of  its  officers  on  the  day  of  its  maturity,  and  that  the 
maker  had  no  funds  there  for  its  payment.' 

§  982.  In  an  action  against  the  drawer  or  indorser  of  a 
foreign  bill,  it  is  incumbent  upon  the  plaintiff  to  prove,  beside 
the  presentment  and  notice  of  dishonor,  a  protest  for  non-ac- 
ceptance or  non-payment."  But  the  protest,  when  made  by  a 
notary  in  a  foreign  state,  and  attested  under  the  seal  of  his 
office,  proves  itself,  and  is  evidence  of  presentment  and  refusal.* 
And  it  is  now  settled  that  bills  of  exchange  drawn  in  one 
state  of  the  Union  and  payable  in  another,  are  foreign  bills, 
within  the  meaiiing  of  the  rule  which  makes  the  notarial  pro- 
test ^>7^'7?2^/<z(?ia  evidence  of  the  presentment  and  dishonor  of 
such  bills.*  But  since  the  giving  of  notice  of  dishonor  to  the 
drawer  or  indorser  is  not  the  official  duty  of  the  foreign  notary, 
his  notarial  certificate  is  not  evidence  of  that  fact,  although  it 
contains  a  statement  showing  that  due  notice  has  been  given.* 

The  necessity  of  proving  the  protest  of  a  foreign  bill  is 
superseded,  in  an  action  against  the  drawer,  by  showing 
that  *he  had  no  effects  in  the  hands  of  the  drawee,  and  *695 
no  reasonable  expectation  that  the  bill  would  be  honored  ; 
or  by  showing  that  he  has  admitted  his  liability,  by  promising 
to  pay  the  bill  when  called  upon  for  that  purpose ;  or  by  show- 
ing his  request  that  it  might  not  be  protested ;  or  by  proving 
that  a  protest  of  the  bill  was  prevented  by  inevitable  accident, 
or  by  superior  force,  or  by  any  casualty  not  attributable  to  the 
want  of  diligence  in  the  holder  or  his  agent.*  As  against  the 
indoreer  of  a  foreign  bill,  the  want  of  a  protest  is  not  excused, 
by  showing  the  want  of  funds  in  the  hands  of  the  drawee ; 


>  Huffaker  v.  Kat.  Bk.  of  Monticello,  18  Bush,  644. 

•  Chitty  on  Bills,  655;  Grcenleaf  on  Ev.,  §  183. 

»  Halliday  v.  McDougall,  20  Wend.,  81;  S.  C,  22  Wend.,  264 

*  Buckner  v.  Finley,  2  Peters  R.,  686. 

»  Bank  of  Rochester  v.  iJray,  2  Hill  R.,  227;  8  Porter  R.,  258. 
«  Legge  V.  Thorpe,  12  E^t,  171;  2  Camp.,  810, 188;  Byles  on  Bills,  204; 
Gieenl.  on  £v.,  §  184 
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with  this  exception,  tlic  protest  may  be  dispensed  with,  in  h'ke 
manner  as  in  an  action  against  the  drawer/ 

§  983.  Proof  of  notice. — The  averment  of  notice  to  the 
drawer  or  indorser,  must  be  proved  like  any  other  fact."  Tliis 
is  the  general  rule ;  to  which  respect  must  be  had  in  the  con- 
struction of  the  statutory  enactments  modifying  the  principles 
of  the  commercial  law.  In  this  state,  the  certificate  of  a 
notary,  under  his  hand  and  seal  of  ofSce,  is  made  presumptive 
evidence  of  the  protest  of  bills  of  exchange  and  jiromissory 
notes,  and  of  the  service  of  notice  on  the  parties  to  the  paper ; 
but  the  statute  does  not  apply,  where  the  defendant  denies 
having  received  the  notice,  and  supports  his  denial  with  his 
aflSdavit.*  So  that  wherever  the  fact  of  notice  is  fairly  put  in 
issue,  the  parties  are  bound  to  come  into  court,  with  their  wit* 
nesses,  prepared  to  prove  or  disprove  the  allegation.  If,  how- 
ever, the  notary  be  dead,  insane  or  absent,  so  that  his  present 
attendance  or  testimony  cannot  be  procured  in  any  mode 
696*  provided  by  law,  the  original  *prote6t,  under  his  signa- 
ture and  seal,  both  of  them  being  proved,  is  presumptive 
evidence  of  the  demand,  of  acceptance,  or  of  the  payment 
therein  stated ;  and  a  written  memoi'andum  in  his  handwriting, 
or  signed  by  him,  at  tlie  foot  of  the  protest  or  in  his  i*egister 
of  official  acts,  is,  in  like  cases,  presumptive  evidence  that 


1  When  the  drawer  adds  to  the  biU  a  request  or  direction  that  the  bUl,  in 
case  it  is  dishonored,  be  returned  without  protest,  I'eUmt  miu  protet,  or,  aaiu 
frais,  he,  and  perhaps  the  indorsers,  cannot  insist  upon  the  want  of  a  pro- 
test.    Chitty  on  Bills,  165.  ' 

«20  Wend.,  81;  2  Hill,  227. 

*  8  E.  8.,  474  (Banks'  6th  ed.).  '<In  some  of  the  United  States,  the  cer- 
tificate of  the  notary,  under  his  hand  and  official  seal,  is  by  statute  made 
competent  evidence,  prima  facie,  of  the  matters  by  him  transacted,  in  rela- 
tion to  the  presentment  and  dishonor  of  the  bill,  and  of  notice  thereof  to 
the  parties  liable.''  2  Greenl.  on  Ev.,  §  183,  and  note.  Ante,  463-467,  and 
585,  note;  Cockrill  v.  Loewenstine,  9  Heisk.,  206. 

The  certificate  of  the  notary  under  his  hand  and  seal  is  by  the  statute  of 
this  state  presumptive  evidence  of  demand  and  notice,  unless  the  defendant 
annexes  to  his  answer  an  affidavit  denying  the  receipt  of  notice  of  non- 
acceptance,  or  of  non-payment  of  the  bill  or  note;  Young  v.  Catlett,  6  Duer, 
487;  and  the  usual  verification  of  an  answer  denying  service  of  notice  is  not 
enough  to  exclude  the  certificate;  Arnold  v.  Rock  River  R.  Co., '5  Duer,  207. 
The  notary's  certificate  is  made  by  statute  in  many  of  the  etatea  prima  fade 
proof  of  the  service  of  notice,  as  well  as  of  demand  and  refusal  to  accept  or 
to  pay.  Ante,  468-467,  and  585,  note;  Daniel  v.  Downing,  26  Ohio  SU, 
678. 
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notice  of  dishonor  has  been  sent  or  delivered  at  the  time  and 
in  the  manner  therein  stated.' 

§  984.  At  common  law,  what  a  man  has  said^  wlien  no^ 
under  oath,  may  not,  in  general,  be  given  in  evidence  when  he 
is  dead ;  because  his  words  may  have  been  misconstrued,  or 
misrecollected,  as  well  as  because  it  cannot  be  known  that  he 
was  under  any  strong  motive  to  declare  the  truth.  But  what 
a  man  has  actually  done  and  committed  to  writing,  when  under 
obligation  to  do  the  act,  it  being  in  the  course  of  the  business 
he  has  undertaken,  and  he  being  dead,  there  seems  to  be  no 
danger  in  submitting  to  the  consideration  of  a  jury."  Accord- 
ingly, it  was  held  competent,  even  before  the  passage  of  the 
statute  defining  and  slightly  amplifying  the  right,  to  produce 
the  protest  of  a  deceased  notary,  or  his  register  of  oiiicial  acts,  as 
priina  facie  proof  of  demand  and  refusal,  and  notice  to  tlie  in- 
dorser.*  On  the  same  principle,  the  memorandum  of  a  clerk  to 
a  bank,  or  to  a  notary,  made  in  the  usual  course  of  his  employ- 
ment, is  competent  evidence  after  his  decease  to  prove  a  demand 
on  the  maker  of  a  note,  and  notice  to  the  indorsers.* 

§  985.  In  like  manner,  a  written  memorandum  made  by 
the  clerk  of  a  notary  at  the  time  of  the  transaction,  may  be 
read  in  evidence  as  a  link  in  the  chain  of  testimony,  to  fix  the 
time  when  the  notice  was  given,  though  the  clerk  himself 
be  called  as  a  witness,  and  unable  to  state  the  time  from  his 
own  recollection.'  And  when  the  entry  in  the  register 
is  abbreviated,  *it  is  corypetent  to  prove  by  a  person  skilled  *697 
in  such  matters  what  words  the  abbreviations  stand  for.' 

I -  -  ■'- II         If-    ■rra ^l._li-^mi- t 

I  8  R  S.,  474,  Banks'  5th  ed. 

*  Welsh  V.  Barrett,  15  Mass.  R.,  880.  In  this  case  the  book  of  a  deceased 
messenger  of  a  bank,  in  which  he  had  entered  memoranda  of  demands  and 
notices  to  the  makers  and  indorsers  of  notes  left  at  the  bank  for  coUecliun, 
was  admitted  in  evidence  to  prove  demand  on  the  maker,  and  notice  to  tlie 
defendant  as  indorser  of  a  note  so  left  for  collection. 

'Idem;  and  Halliday  v.  Martinet,  20  John.  R,  168;  2  Wend.,  869;  6 
id.,  284. 

«  Shelden  ▼.  Benham,  4  Hill  R,  129;  Nichols  v.  Goldsmith,  7  Wend., 
160. 

»  Hart  V.  Wilson,  2  Wend,.  618;  Shove  v.  Wiley,  18  Pick.,  658. 

The  memorandum  is  sufficient  proof  of  the  facts  stated  in  it,  even  though 
the  witness  cannot  recall  the  transaction,  if  he  states  that  the  memorandum 
would  not  have  been  made  unless  the  facts  had  occurred  as  stated  in  it 
Cole  V.  Jessup,  10  N.  Y.  (6  Seld.),  96. 

•  4  Hill  R,  129. 
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But  the  entiy  of  a  clerk  in  the  books  of  a  deceased  notary,  can- 
not bo  read  in  evidence,  without  calling  the  clerk  as  a  witness ; 
nor  can  his  testimony,  given  on  a  formal  trial,  be  proved,  on 
the  ground  of  his  absence  from  the  state.' 

Though  the  entry  of  the  notar)'  in  his  register,  and  the 
memorandum  of  a  clerk  or  cashier  of  a  bank,  made  in  the  dis- 
charge of  his  duty,  may  be  read  in  evidence  of  the  facts  stated, 
after  his  decease,  it  will  not  avail  the  plaintiff  if  the  statement 
itself  be  insufficient  to  prove  the  dishonor  of  the  instrument, 
and  notice  to  the  indorser.* 

§  9S6.  It  was  formerly  held  tliat  evidence  of  the  contents 
of  a  written  notice  could  not  be  given  without  first  proving 
the  service  of  a  notice  on  the  opposite  party  to  produce  the 
written  notice  ;"  but  it  is  now  settled  that  secondary  evidence 
may  be  given  of  a  written  notice  of  the  dishonor  of  a  bill, 
upon  which  the  action  is  brought,  witliout  showing  a  previous 
notice  to  produce  the  writing/  Nevertheless,  it  is  frequently 
advisable  to  give  the  defendant  notice  to  produce  the  written 
notice  or  letter  notifying  him  of  the  dishonor ;  since  by  so  do- 
ing, the  plaintiff  raises  a  pi'esumption  in  favor  of  the  sufficiency 

of  the  contents  of  the  notice  given.*  And  where  the 
698*  plaintiff  finds  *it  necessary  to  prove  notice  of  the  dishonor 

of  other  bills  than  that  on  which  the  action  is  founded,  he 


»  WObur  v.  Selden,  6  Cowen  R.,  162.  "  The  rule  as  to  admitting  what 
a  witness  swore  to  upon  a  former  trial,  is  supposed  to  be  this,  that  to  render 
such  testimony  admissible,  it  must  be  between  the  same  parties,  and  the 
point  in  issue  the  same;  and  the  woi-ds  of  the  witness  must  l)e  given,  not 
what  is  supposed  to  l^c  the  substance  of  his  testimony.  The  witness  must 
also  be  dead  "  Decided  in  1S26.  Tiie  witness  must  remember  the  testi- 
mony to  which  he  swears.  Lcightner  v.  Wiclce,  4  Serg.  &  U.,  203;  but  the 
substance  may  be  proved,  if  the  witness  can  give  the  substance  of  his 
whole  testimony.  Wolf  v.  Wyette,  11  id.,  149,  387;  Cornell  v.  Green,  10 
id.,  IG. 

»20  John.  R.,  168;  Fanner's  Bank  of  Maryland  v.  Duval,  7  G:11.  & 
John.,  78. 

*  Siiaw  V.  Markham,  Pcakc's  Rep.,  105;  Langdon  v.  Hulls,  5  Esp.  R., 
156. 

*  Kine  v.  Beaumont,  8  Erod.  &  B.,  288;  Aokland  v.  Pearce,  2  Cnmpb., 
001;  Johnson  v.  Iltiight,  13  John.  R.,  470.  A  copy  of  the  notice  mado  at 
tlie  same  time  may  be  regarded  as  a  duplicate  original.  5  Wheat,  104: 
Pa  ton  v.  Lent.  4  Duer,  231. 

*  Roberts  v.  Bradshaw,  1  Stark.  R,  28;  Hetherington  v.  Kemp,  4  Campb., 
194. 
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must  always  give  the  defendant  notice  to  produce  the  letters  or 
writing  giving  such  notice.* 

§  987.  In  regard  to  the  proof  of  notice,  it  may  be  well  to 
refer  to  some  of  the  cases  showing  the  manner  in  which  the 
service  may  be  proved.  Thus,  in  one  case,  the  notary  called  as 
a  witness  stated  that  he  presented  the  bill  fo?  acceptance,  and 
protested  it  for  non-acceptance ;  that  it  was  his  usual  practice, 
as  notary,  on  the  eveningof  the  day  of  tlie  protest,  and  in  all  cases 
of  protest,  to  give  notice  in  writing  to  the  indorsers  residing  at  a 
distance,  by  puttin;;  such  notice  in  the  post-office,  directed  to  the 
party  at  his  place  of  residence ;  and  he  had  no  doubt  notice  in  this 
case  was  duly  given,  though  at  that  distance  of  time  he  could  not 
recollect  positively ;  and  that  it  was  possible  he  might  have 
given  the  notice  to  the  holder  to  be  forwarded.  This  evidence, 
say  the  court,  was  certainly  sufficient,  in  the  first  instance,  to 
support  the  averment  of  due  notice,  and  there  being  nothing  to 
affect  it,  it  will  support  the  verdict." 

In  another  case,  where  a  party  proved  that  he  wrote  a 
letter  to  the  adverse  party,  and  his  clerk  testified  that  he  copied 
it  in  the  letter  book  produced,  and  that  it  was  his  invariable 
practice  to  carry  the  original  letters  to  the  post-office,  as  soon 
as  he  had  copied  them  in  that  book,  and  that  he  very  seldom 
handed  them  back ;  the  evidence  that  the  letter  was  sent,  was 
hold  prima y^acie  sufficient,  though  the  clerk  did  not  recollect 
putting  the  identical  letter  in  the  post-office.* 

In  a  still  earlier  case,  the  fact  to  be  established  was  notice  of 
the  dishonor  of  a  bill ;  and  the  plaintiff  proved  that  he  wrote 
a  letter  to  the  defendant  containing  such  notice ;  that  the  letter 
was  put  on  a  table,  where,  according  to  the  usage  of  his  count- 
ing-house, letters  for  the  post  were  always  deposited  ;  and 
that  a  porter  carried  them  thence  to  the  post  *office.  *699 
But  the  porter  was  not  called,  and  there  was  no  jevi- 
dence  as  to  what  had  become  of  the  letter,  after  it  was 
put  on  the  table :  Lord  Ellenborougu  held  this  insufficient, 
saying,  "  Had  you  called  the  porter,  and  he  had  said  that, 
although  he  had  no  recollection  of  the  letter  in  question,  he 


1  Mood  &  M.,  885;  6  Bing.,  806;  Chitty  on  BUls,  658. 

»  Miller  v.  Hackley.  5  John.  R.,  875. 

»  Thallhimer  v.  Brmckerhoflf,  6  Cowen  R.,  90. 
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invariablj  carried  to  the  post-office  all  the  letters  foand  upon 
the  table,  this  might  have  done.' 


»i 


§  988.  A  -witness  is  called  to  prove  service  of  notice,  and 
testifies  that  the  bank,  of  which  he  was  a  clerk,  received  a 
notice  of  dishonor,  and  that  he  then  made  the  following  mem- 
orandum on  the  back  of  it;  "delivered  like  notice  to  M., 
Jane  1,  1839.  I.  B.,  Teller ;"  and  states  from  the  memoran- 
dum and  the  fact  of  receiving  the  notice,  which  he  recollects, 
he  has  no  doubt  that  he  delivered  the  notice,  although  he  has 
no  recollection  of  having  delivered  it ;  his  testimony  is  admis- 
sible evidence  of  the  service  of  notice.* 

It  cannot  be  expected  that  a  notary  or  a  clerk,  whose  con- 
stant business  it  is  to  protest  notes  and  bills  and  servo  notices 
of  dishonor,  should  be  able  to  recollect  each  note  or  draft  that 
passes  through  his  hands,  and  the  mailing  of  each  notice ;  such 
a  capacity  of  memory  belongs  to  few  pei-sons.  And  hence  it 
is  not  indispensable  that  the  witness  should  state  the  mailing 
of  the  notice  from  distinct  recollection ;  the  fact  and  the  time 
of  service  may  be  proved  by  circumstantial  testimony.*  Any 
fact  showing  that  the  service  of  notice  was  not  necessary  must 
be  shown  in  the  evidence.* 

It  is  not  necessary  in  this  place  to  consider,  more  at 
length,  the  mode  of  proving  the  dishonor  of  negotiable  paper, 
and  notice  to  the  drawer  and  indorser;  it  may  be  easily 
gathered  from  what  has  been  said  on  the  subject  in  former 
chapters. 

§  989.  Whjo  may  he  witness. — The  old  rule  was,  that  no 
party  could  be  called  as  a  witness  on  the  trial  who  was  inter- 
ested in  the  event  of  the  suit,  where  an  objection  was  made  to 
him  on  the  ground  of  interest. 

But  the  Code  of  Civil  Procedure  provides  as  follows  : 
"  Except  as  otherwise  specially  prescribed  in  this  title,  a 
person  shall  not  be  excluded  or  excused  from  being  a  witness. 


1  Hetlierington  v.  Kemp,  4  Campb.,  193;  Toosey  v.  Williams,  1  Mood. 
&  Malk.,  129,  to  the  same  effect. 

«  New  Haven  Co.  Bank  v.  Mitchell,  15  Conn.  R.,  206. 

»  Ball  V.  Bank  of  Alabama,  8  Ala,,  590;  Whiteford  v.  Burkmyer,  1  Gill., 
127;  Bradley  v.  Davis,  90  Maine  R.,  45;  Hatfield  v.  Perry,  4  Harring.,  403. 

*  Stiles  y.  Inman,  55  Miss.,  469. 
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by  reason  of  his  or  her  interest  in  th3  event  of  an  action  or 
special  proceeding ;  or  because  he  or  she  is  a  party  thereto,  or 
the  hnsband  or  wife  of  a  party  thereto,  or  of  a  person  in  wliose 
behalf  an  action  or  special  proceeding  is  bronght,  prosecuted, 
opposed,  or  defended.'"  And  that,  "Upon  the  trial  of  an 
action,  or  the  hearing,  npon  the  merits,  of  a  special  proceeding, 
b  party,  or  a  person  interested  in  the  event,  or  a  person  from, 
through,  or  under  whom,  such  a  party  or  interested  person  de- 
rives his  interest  or  title,  by  assignment  or  othei*wise,  shall 
not  be  examined,  as  a  witness,  in  his  own  behalf  or  interest,  or 
in  behalf  of  the  party  succeeding  to  his  title  or  interest,  against 
the  executor,  administrator,  or  survivor  of  a  deceased  person ; 
or  the  committee  of  a  lunatic  ;  or  a  person  deriving  his  title  or 
interest  from,  though,  or  under  a  deceased  person  or  lunatic,  by 
assignment  or  otherwise ;  concerning  a  personal  transaction  or 
communication  between  the  witness  and  the  deceased  pereon  or 
lanatic,  except  where  the  executor,  administrator,  survivor, 
committee,  or  person  so  deriving  title  or  interest,  is  examined 
in  his  own  behalf,  or  the  testimony  of  the  lunatic  or  deceased 
person  is  given  in  evidence  concerning  the  same  transaction  or 
communication."* 

§  990.  A  paity  to  an  action  or  proceeding  may  be  ex* 
amined  as  a  witness  in  his  own  behalf  the  same  as  any  other 
witness,  and  either  party  may  call  and  examine  his  adversary 
or  the  pei'son  for  whose  immediate  benefit  the  action  is  prose- 
cuted or  defended  as  a  witness,  and  either  party  may  be  ex- 
amined on  behalf  of  his'  co>plaintifiE  or  a  co-defendant  as  to  any 
matter  in  which  he  is  not  jointly  interested  or  liable  with  such 
co-plaintiff  or  co-defendant,  and  as  to  which  a  separate  and  not 
joint  verdict  or  judgment  may  be  rendered.  But,  under  the 
provisions  of  the  Code  of  Civil  Procedure,'  it  is  held  that  one 
defendant  in  an  action  on  a  joint  and  several  note  may  call  his 
co-defendant  as  a  witness  for  him,  against  the  executrix  of  the 


>  Code  C.  P.,  §  828.  The  English  Statute  "for  improving  the  law  of 
evidence,"  known  as  Lord  Denman's  act,  and  passed  in  1843,  contains  simi- 
lar provisions  to  those  embodied  in  our  Code  of  Procedure.  6  and  7  Vict., 
c.  85;  see  also  14  and  15  Vict,  c.  09,  g  2;  and  more  recently  still,  16  and  17 
Vict.,  c.  88. 

»  Code  C.  P.,  §  829. 

»  §  829,  Code  C.  P. 

811 


701  Pleading  and  Evidence. 

payee.*  And  in  an  action  by  an  administrator  against  the 
maker  and  surety  of  a  note,  it  was  lield  that  the  surety  could 
not  call  the  maker  as  a  witness  in  his  favor,  although  the 
maker  did  not  defend  in  the  action,  the  court  basing  its  decis- 
ion upon  the  ground  that  the  maker  was  "a  person  interested 
in  the  event,"  and  therefore  incompetent  to  testify  as  to  any 
personal  transaction  between  himself  and  the  deceased.  He 
was  interested  in  avoiding  a  judgment  against  the  surety 
which*  would  entitle  such  surety  to  prosecute  and  obtain  a 
judgnient  against  him  as  the  principal.  He  would  be  affected 
by  tiie  legal  operation  and  effect  of  the  judgment ;  the  record 
would  be  legal  evidence  in  an  action  by  the  surety  to  recover 
the  amount  paid  for  his  principal.'*  And  where  a  note  was 
made  by  one  "  W,"  for  the  accommodation  of  and  payable  to 
the  order  of  "  A,"  and  by  him  indorsed  to  and  procured  to  be 
discounted  by  a  third  party  at  an  usurious  rate  of  interest,  it 
would  seem  that  in  an  action  by  a  bona  fde  indorsee  of  such 
third  party  against  the  pereonal  representatives  of  the  maker, 
"A"  may  be  called  as  a  witness  on  behalf  of  the  defendant  to 
prove  the  usurious  transaction  between  himself  and  his  immedi- 
ate indoreee,  though  such  indorece  be  dead  at  the  time  of  the 
trial.' 

But,  under  the  provisions  of  the  Code  of  Procedure,*  in  an 
action  by  an  executrix  against  the  maker  and  indorser  of  a 
note,  one  defendant  could  not  be  examined  on  behalf  of  the 
other  as  to  a  personal  communication  with  the  decedent.* 
This  rule  is  undoubtedly  still  the  law,  as  to  an  indorser  calling 
the  maker  under  the  rule  given  in  regard  to  sureties. 

§  991.     MaJcing^    indorsing^    and  accepting  ^    hmo 
701*  shown, — *The  making,  indoi-sing  and  accepting  of  notes, 
checks  and  drafts  is  generally  shown  by  proving  the  sig- 
nature of  the  maker,  indorser,  or  acceptor,  which  may  be  done 


1  Ely  v.  Clute,  10  Hun,  85;  AHis  v.  Stafford,  14  Hun,  418;  Hill  v.  Al- 
vord,  19  Hun,  77. 

«  Church  V.  Howard,  79  N.  Y.,  415. 

•  Richardson  v.  Warner,  13  Hun,  1&-17, 

*  §  399. 

» Alexander  v.  Dutchcr,  70  N.  Y.,  385;   S.  C,  7  Hon,  489;  Genet  v. 
Lawyer.  61  Barb.,  211. 

In  nn  action  on  a  note  for  borrowed  money,  the  defense  being  usury,  the 
lender  called  as  a  witness  need  not  answer  where  his  testimony  will  crimi- 
nate himself.  Fellows  v.  Wilson,  81  Barb.,  162. 
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as  in  other  cases  where  it  becomes  necessary  to  prove  the  sig- 
nature of  a  party  to  a  contract.  If  there  be  a  subscribing  wit- 
ness, the  rule  is  that  he  must  be  called  on  the  trial  to  prove 
the  signature  of  the  party,  or  his  absence  must  be  accounted 
for  :*  he  must  be  called  unless  he  be  dead,  insane  or  disquali- 
fied or  testify,  or  beyond  the  jurisdiction  of  the  court."  If 
there  be  several  subscribing  witnesses,  it  is  enough  to  call  one 
of  them ;  but  if  there  be  doubt  as  to  proof  of  signature  it  is 
advisable  to  call  them  all.* 

§  .992.  The  absence  of  the  subscribing  witness  having 
being  accounted  *for,  it  is  in  general  sufficient  to  prove  *702 
his  handwriting  ;*  and  where  the  attesting  witness  has 
only  made  his  mark  to  the  instrument,  it  has  been  held  enough 
to  prove  the  handwriting  of  the  party  executing  it.*  It  has 
been  asserted  that  proof  of  the  handwriting  of  the  subscribing 
witness  is  not  of  itself  sufficient  proof  of  tlie  execution  of  the 
contract — that  there  slwuld  be  at  least  some  evidence  given  to 
establish  the  identity  of  the  party  executing  it,  or  to  connect 
the  defendant  with  the  transaction,  such  as  that  the  defendant 
was  present  when  the  note  or  contract  was  executed.* 

§  993.  The  presumption  is,  that  what  the  subscribing 
witness  has  attested  did  take  place  ;  and  hence,  as  laid  down  by 
high  authority,  proof  of  his  handwriting  will  ordinarily  make 
out  the  execution  sufficiently  to  allow  the  instrument  to  be 

■ 

>  January  v.  Goodman,  1  Dall.,  208;  Stone  v.  Metcalf,  1  Stark.,  58. 

*  Richards  ▼.  Franklin,  9  Car.  &  Payne,  221 ;  Crank  v.  Frith,  2  Mood. 
&  Rob.,  262. 

»  Stra.,  1245;  Burr.,  2224;  17  and  18  Vict.,  ch.  25,  §  26,  provides  that  it 
shall  not  be  necessary  to  prove  by  the  attesting  witness  any  instrument  to 
the  validity  of  which  attestation  is  not  requisite;  and  that  such  instrument 
may  be  proved  by  admission  or  otherwise,  as  if  there  had  been  no  attesting 
witness  thereto. 

*  Chitty  on  Bills,  688.  Subscribing  witness  is  one  who  was  present 
when  the  instrument  was  executed,  and  who  at  that  time  subscribed  his 
name  to  it  as  a  witness  of  the  execution.  Heniy  v.  Bishop,  2  Wend.,  575. 
If  he  is  called  in  by  the  parties  immediately  afterwards,  and  told  that  it  is 
their  deed  or  agreement,  and  requested  to  subscribe  his  name  as  a  witness, 
that  will  bo  enough.  The  execution  by  the  parties,  and  the  subscribing  by 
the  witness,  are  then  considered  as  parts  of  the  same  transaction.  Hallen- 
back  V.  Fleming,  6  Hill  R,  808. 

» Watts  V.  Kilbum,  7  Gko.  R.,  S56,  decided  in  1849;  contra,  Kinney  v. 
Flynn,  2  R  I.,  810,  decided  in  1852. 

*  Nelson  v.  Whittall,  1  Barn.  <fe  Aid.,  21,  per  Batlet,  J. 
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read  iu  evidence.'  Bat  it  is  conceded  there  are  cases  where  it 
may  be  rendered  incumbent  on  the  party  proving  the  instru- 
ment to  give  some  evidence  to  establish  the  identity  of  the 
party  executing  it ;  and  it  is  clear  that  liis  handwriting  is  the 
most  satisfactory  evidence  that  can  be  given  on  that  point, 
while  it  is  agreed  that  much  slighter  evidence  will  be  suflSi- 
cient.* 

703*  §  994.  *The  evidence  of  the  subscribing  witness  is 
not  conclusive  upon  the  parties ;  if  he  does  not  recollect 
his  signature,  other  witnesses  may  be  called  to  prove  it  genu- 
ine.* And  where  the  instrument  is  not  under  seal  and  doeg 
not  require  a  subscribing  witness,  such  as  a  promissory  note, 
the  confession  of  the  party  that  he  gave  the  note,  is  as  high 
proof  as  that  derived  from  a  subscribing  witness,  and  will  dis- 
pense with  the  necessity  of  calling  him.*  But  it  must  bo 
shown  clearly  that  the  confession  of  the  maker  had  reference 
to  the  note  in  question.*  And  it  has  been  held  that  proof  of 
the  defendant's  admission  that  he  had  executed  a  note  answer- 
ing the  description  of  the  note  in  suit,  without  other  proof  of 
identity,  is  not  sufficient.*  But  such  an  admission  is  rendered 
sufficient,  when  the  note  is  spoken  of  as  made  payable  to  the 
order  of  a  particular  person,  by  proving  the  payee's  indorse- 
ment thereon/ 

*  Cowen  &  HilVs  Notes,  part  2,  p.  394,  and  the  authorities  there  cited. 

'  Idem;  Harrington  ▼.  Fry.  Ryan  &  M.,  90;  Jackson  v.  Waldron,  18 
Wend.,  183;  Clark  v.  Saunderson,  8  Bin.  R.,  192;  Robards  v.  Wolfe,  1 
Dana  R.,  155;  2  Phillips'  Ev.,  214,  215,  Gth  Amer.  from  the  0th  London 
ed. ;  Byles  on  Bills,  353.  The  authorities  are  very  fully  collected  in  Cowen 
&  Hill's  Notes,  and  accompanied  with  this  remark:  "Most  of  the  American 
cases,  mpra,  when  they  have  cither  required  or  recommended  proof  beyond 
the  handwriting  of  the  witnesses,  have  done  so  upon  the  ground  that  it 
^ould  furnish  additional  assiurance  of  execution;  and  not  with  a  view  as  to 
the  identity  of  the  party.  Indeed,  so  far  as  merely  identifying  the  party 
was  concerned,  courts  have  usually  assumed  that  identity  of  name  was  suf- 
ficient, in  the  first  instance,  as  presumptive  evidence  of  identity  of  person. 
And  so  are  the  majority  of  the  English  cases,  notwithstanding  the  opinion 
of  Bayley,  J.,  in  Kelson  v.  Whittall."  And  the  late  English  decisions  are 
to  the  same  effect.    Byles  on  Bills,  858. 

*  Quimby  v.  Buzzcll,  4  Sheplcy,  470. 

*  HaU  V.  Phelps,  2  John.  R,  451. 

'  Shaver  v.  Ehle,  16  John.  R.  201. 

*  Palmer  v.  Manning,  4  Dcnio  R,  131.  The  note  was  not  shown  by  the 
witness  testifying  to  the  admission,  and  the  decision  was  made  on  the  au- 
thority of  Shaver  v.  Ehle,  supra, 

'  Pentz  V.  Winterbottom,  5  Denio,  61. 
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§  995.  It  is,  of  course,  necessary  that  the  witness  called  to 
prove  the  signature  of  a  party  to  the  action,  should  be  ac- 
quainted with  his  handwriting.  Unless  he  saw  him  subscribe 
the  instrument,  or  was  invited  by  him  to  witness  its  execution, 
he  can  speak  only  from  his  knowledge  of  the  signature  or 
handwriting  of  the  party.  If  he  has  seen  him  write  or  has 
had  correspondence  with  him,  he  may  be  asked  whether  he  be- 
lieves the  signature  to  be  genuine ;  and  his  answer  in  the  af- 
firmative will  be  competent  testimony.*  On  the  contrary,  if 
the  witness  has  no  previous  knowledge  of  the  hand,  he 
is  not  *comp3tent  to  speak  on  the  subject,  from  a  com-  *704 
parison  of  hands." 

The  witness  is  competent  to  satisfy,  though  he  has  seen  the 
party  write  only  once,  in  the  ordinary  course  of  business ;"  but 
he  is  not  competent,  if  it  appear  that  he  saw  the  party  write 
only  once  previous  to  the  trial,  for  the  purpose  of  making  him 
a  witness  to  the  signature.*  It  must  appear  that  he  has  had  a 
fair  opportunity  to  become  acquainted  with  the  handwriting  or 
the  signature  he  is  called  to  prove.'  And  if  that  is  shown,  it 
is  sufficient,  though  he  saw  the  party  write  only  his  surname 
or  the  initials  to  his  name,  writing  the  latter  in  a  peculiar  man- 
ner ;•  and  an  instrument  executed  by  rnark  may  be  proved  by 
a  person  who  has  seen  the  party  so  execute  instruments.* 

§  996.  When  the  witness  has  written  letters  to  the  party 
and  received  answers  in  return,  apparently  signed  by  him,  the 
fair  inference  is  that  the  answers  were  written  and  sent  by  the 

^  Hopkins  v.  Mcguire,  35  Maine  R,  78. 

•lEsp.  Cos.,  14;  Titford  v.  Knott,  2  John.  Cas.,  211.  "The  hand- 
writing of  the  maker  or  indorser  of  a  note  may  bo  proved  by  witnesses  from 
their  previous  knowledge  of  his  handwriting,  derived  from  having  seen  the 
person  write,  or  from  authentic  papers,  received  in  the  course  of  business; 
but  if  the  witness  has  no  previous  knowledge  of  the  handwriting,  he  cannot 
be  permitted  to  decide  upon  it  in  court,  from  a  comparison  of  hands." 

»  Ganells  v.  Alexander,  4  Esp.  R,  37;  Smith  v.  Walton,  8  Gill  (Md.)R, 
77;  Edelen  v.  Gough,  id.,  87;  decided  in  1849. 

*  Stranger  v.  Searle,  1  Esp.,  14. 

«  Utica  Ins.  Co.  v.  Badger,  8  Wend.,  102. 

•Lewis  V.  Sapio,  1  Mood.  &  Malk.,  89;  6  John.  R,  144;  Jackson  v. 
YanDusen,  was  the  case  of  a  subscribing  witness  to  a  will;  Merchants' 
Bank  v.  Spicer,  6  Wend.,  443;  Brown  v.  The  Butchers*  and  Drovers' 
Bank,  6  Hill,  443,  and  cases  there  cited.  Cabarga  v.  Seegar,  17  Penn.  State 
R,  514,  decided  in  1851. 

^  George  v.  Surrey,  Mood.  <&  Malk.,  516;  6  Hill  R,  448. 
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* 

person  from  whom  tliey  purport  to  have  come ;'  and  wliere 
the  witness  has  seen  the  handwriting  of  the  party  or  his  signa- 
ture upon  instruments,  such  as  bills  or  notes,  purporting  to 
bind  him,  and  he  has  admitted  them  genuine  bj  paying  them, 
he  is  qualified  to  testify.*    But  he  is  not  so  qualified  from 

having  merely  seen  letters  purporting  to  have  been 
♦705  *written  by  him ;  he  must  have  seen  genuine  specimens 

of  his  handwriting,  and  the  fact  that  they  were  genuine 
must  be  proved  by  either  positive  or  presumptive  evidence.* 

§  997.  The  general  rule  here  is  that  a  witness  having 
no  previous  knowledge  of  the  handwriting  cannot  be  allowed 
to  compare  tlie  signature  in  question  with  one  that  is  genuine, 
and  give  his  opinion,  founded  solely  on  a  comparison  of  the 
hands,  or  the  juxtaposition  of  the  two  writings,  for  the  purpose 
of  ascertaining  whether  both  were  written  by  the  same  individ- 
ual.* Experts,  or  persons  supposed  to  be  skillful  in  detecting 
forgeries,  have  been  allowed  in  some  cases,  without  previous 
knowledge  of  the  party's  handwriting,  to  give  their  opinion  on 
the  question  whether  the  paper  or  signature  was  written  in  a 
natural  or  imitated  hand  ;*  but  such  opinions,  if  admissible  in 
evidence  at  all,  are  not  deemed  of  much  value.  Chief  Justice 
Bronson,  commenting  upon  this  subject,  says :  **  On  the  whole, 

1  think  the  weight  of  authority  is  against  receiving  such  evi- 
dence, and  that  it  should  be  rejected.  There  are  many  things 
which  affect  the  genuine  handwriting  of  a  party,  such  as  his 
age,  health,  habits,  state  of  mind,  position,  liaste,  penmanship, 
and  writing  materials ;  and  the  opinion  or  belief  of  a  witness 
who  judges  solely  from  an  inspection  of  the  instrument  alleged 
to  be  forged,  rests  on  no  solid  foundation.     It  is  impossible 

>  Chitty  on  Bills,  680. 

•  Johnson  v.  Daverne,  19  John.  R.,  184;  €K)rdon  v.  Price,  10  Iredell  (N. 
Car.),  885,  decided  in  1849. 

'  Cunningham  v.  Hudson  River  Bank,  21  Wend.,  657;  Titford  v.  Knott, 

2  Johns.  Cases,  210.  ^ 

*  Wilson  V.  Kirkland,  5  Hill  R.,  182;  The  People  v.  Bpooner,  1  Denio, 
845,  and  cases  there  cited. 

»  The  King  v.  Caton,  4  Esp.  R,  117;  Ooodtitle  v.  Braham,  4  Term  R, 
497;  Stratherv.  Lucas,  7 Peters  R.,763.  Cowen  &  Hill's  Notes,  part  2, 
page  478,  rcTiewing  the  authorities  on  the  subject  of  a  comparison  of  hands, 
by  which  is  now  meant  an  actual  comparison  of  two  writings  with  each 
other,  in  order  to  ascertain  whether  both  were  written  by  the  same  person. 
A  species  of  testimony  which,  if  allowed,  might  branch  out  into  a  contro- 
versy on  collateral  writing. 
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that  he  should  know  whether  an  instrament  or  signature  is 
genuine  or  only  an  imitation,  when  he  has  never  seen  the 
original.  At  least,  he  can  only  give  us  a  conjectural  opinion, 
which  is  much  too  loose  and  unsatisfactory  to  lay  the  foundation 
for  a  judicial  decision."' 

*In  some  of  the  states  such  testimony  is  received  and  *706 
submitted  to  the  discretion  of  the  jury,  to  give  it  such 
weight  as  it  may  deserve.* 

§  998.  In  itself  considered,  there  is  no  reason  why  the  sig- 
nature in  dispute  should  not  be  compared  with  signatures  in 
evidence  or  admitted  to  be  genuine ;  for  that  is  precisely  what 
a  witness  acquainted  with  the  party's  handwriting  does  intui- 
tively, comparing  the  writing  presented  with  the  exemplar  in 
his  mind.  The  objection  to  the  testimony  does  not  therefore 
apply  where  tlie  comparison  is  made  with  the  genuine  writing 
already  in  evidence,  by  a  witness  qualified  to  speak  on  the  sub- 
ject by  his  previous  knowledge.*  Nor  does  there  appear  to 
be  any  good  reason  why  an  expert,  having  no  previous 
knowledge  of  the  handwriting,  may  not  be  allowed  to  compare 
genuine  signatures  in  evidence  with  the  signature  in  controversy 
and  give  his  opinion  in  regard  to  its  genuineness.* 

§  999.  A  person  may  be  rendere(f  competent  to  prove  the 
handwriting  of  a  party  without  ever  having  seen  him  write ;  it 
is  enough  if  he  has  once  seen  the  signature  admitted  by  him 
to  be  his,  or  has  had  correspondence  with  him.*    Now  an  ex- 

'  1  DcDio,  330,  Gumey  v.  Langland,  5  Bam.  &  Aid.,  330. 

*  Mootly  V.  RowcU,  17  Pick.,  490;  Lyon  v.  Lyman,  9  Conn.  R.,  55; 
Stone  V.  Hubbard,  7  CubIi.,  595,  decided  in  1851.    In  this  case  two  wit 
nesses,  cashiers  of  banks,  were  allowed  to  testify  in  relation  to  the  date  of 
a  note,  whether  a  certain  mark  should  be  read  2  or  4,  though  tbey  had  no 
knowledge  of  the  btind writing. 

In  Doe  V.  Luckerraore,  5  Adol.  &  Ellis,  703,  Lord  Dknman  said,  "I  do 
not  indeed  understand  how  such  evidence  could  be  rejected,  if  a  witness 
should  swear  that  bis  habits  gave  him  the  requisite  skill;  but  I  do  not  think 
that  either  court  or  jury  would  believe  him,  or  place  the  least  reliance  on 
his  opinions.  Practically,  therefore,  this  chapter  may  be  considered  as  ex- 
punged from  the  book  of  evidence.'* 

*  Greenleaf  on  !fiv.,  §  576;  Doe  v.  Luckermore,  supra,  per  Patterson, 
J.;  Solita  v.  Garrow,  1  Moo.  &  Rob.,  183;  5  C.  &  P.,  126;  Commonwealth 
V.  Webster.  5  Cush.,  295,  decided  in  1850. 

<  Ilicks  V.  Person,  19  Ohio  R.,  426,  decided  in  1850. 

*  Gordon  v.  Price,  10  Iredell,  2a5;  and  Smith  v.  Walton,  8  Gill  (Md.),  77; 
and  Cabarga  v.  Seeger,  17  Pa.  St.,  514. 
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pert,  who  is  shown  the  genuine  handwriting,  has  at  least  an 
equal  opportunity  with  such  a  witness  to  detect  a  forgery  of 
that  hand  ;  and  all  the  authorities  agree  that  a  witness  who  is 
acquainted  with  the  handwriting  of  the  party  may  not 
707*  only  ^compare  it  with  the  genuine  signature  before  hiin, 
but  may  also  compare  it  with  his  i-ecpUection  of  the 
party's  handwriting,  describing  the  resemblance  or  want  of  re- 
semblance between  them.^ 

A  recent  English  statute  declares  that,  comparison  of  a  dis- 
puted writing  with  any  writing  proved  to  the  satisfaction  of 
the  judge  to  be  genuine,  shall  be  permitted  to  be  made  by 
witnesses ;  and  such  writings,  and  the  evidence  of  witnesses 
respecting  the  same,  may  be  submitted  to  the  court  and  jury 
as  evidence  of  the  genuineness,  or  otherwise,  of  tiie  writing  in 
dispute.* 

The  signature  to  a  contract  being  proved,  its  contents  are 
proved :  and  the  instrument  is  supposed  to  have  been  executed 
on  the  day  of  its  date.* 

>  Hopkins  v.  Meguire»  25  Maine  R,  78»  decided  in  1852;  Sweetser  y. 
Lowell,  88  id.,  446. 

s  17  and  18  Vict.,  th.  125.  §  27,  enacted  in  August,  1854. 
*  Glenn  v.  Grover  et  al.,  8  Md.,  212. 
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♦CHAPTER  Xni. 


DAMAGBS  OB  SUH  BEXX>T£BABLE. 


§  1000.  Measubed  by  the  standard  of  natural  justice,  tlie 
remedy  for  the  breach  of  a  contract  for  the  payment  of  money, 
ought  to  be  such  as  to  repair  the  actual  damages  which  the  in- 
jured party  has  sustained.  But  this  would  involve  an  inquiry 
into  the  circumstances  of  each  particular  case,  into  the  embar- 
rassments produced  by  the  default,  and  into  the  injuries  sus- 
tained by  loss  of  credit  or  loss  of  advantageous  bargains — con- 
siderations perfectly  appropriate  in  an  ethical  point  of  view, 
but  not  capable  of  being  entertained  by  a  court,  acting  on  uni- 
form rules  of  law.  Hence,  every  nation,  whether  governed  by 
the  civil  or  common  law,  has  established  a  certain  common 
measure  of  reparation  for  the  detention  of  money  not  paid 
according  to  contract,  which  is  usually  calculated  at  a  certain 
and  legal  rate  of  interest.'  Interest  is,  therefore,  the  legal 
compensation  or  damage  allowed  for  the  detention  of  a  debt.* 

§  1001.  The  statute  prescribes  the  rate  of  interest  to  be 
allowed  upon  the  loan  or  forbearance  of  any  money y  goods  or 
tilings  in  action,  and  leaves  the  parties  free  to  make  what  stip- 
ulations they  please  with  respect  to  the  payment  of  interest  on 
the  sum  secured,  during  the  currency  of  the  credit.*  Tliat  is 
to  say,  the  law  fixes  the  rate  of  interest,  but  does  not  imply  an 
engagement  to  pay  at  that  or  any  other  rate.*  For  instance,  a 
note  or  bond  does  not  carry  interest  unless  it  be  drawn  payable 
^^^A  in^e«^/*  and  the  courts  do  not  construe  tlie  con 
tract  ^ax)  as  to  vary  its  terms  in  the  slightest  degree.*    *709 


'  Sedgwick  on  Damages,  233-230;  Curtiss  v.  Inerarity,  6  How.  U.  S., 
146. 

*  Edwards  on  Bailm.,  241;  Van  Rensselaer  v.  Jewett,  5  Denio,  121;  8. 
C,  2  Comst.  R.,  135. 

*  Laws  1878,  cli.  538;  Chitty  on  BHls,  079. 

*  Stevens  v.  Bariinger,  18  Wend.,  040;  Fake  v.  Eddy,  15  Wend.,  80. 

»  Williams  v.  Sbcrman,  7  Wend.,  109;  Gnylord  v.  Van  Loan,  15  id.,  316. 

*  Bander  v.  Bander,  7  Barb.  R.,  560.    A  note  in  these  words:    "For 
value  received  I  promise  to  pay  M.  Bander,  or  bearer,  the  sum  of  $1,000, 
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The* instrament  speaks  for  itself;  and  whether  it  draw  in- 
terest annually  or  semi-annually  upon  the  principal,  or  in  any 
other  manner,  the  time  and  mode  of  payment  must  depend 
upon  the  agreement  of  the  parties  as  expressed  in  the  contract/ 
If  the  prorflSsor  undertakes  to  pay  a  given  sum  "  in  ten  equal 
annual  payments,  with  interest,"  interest  from  date  on  each 
installment  falls  due  with  it  f  and  if  he  engages  to  pay  a  given 
sum  "  two  years  after  date,  with  interest,"  both  the  principal 
and  interest  will  fall  due  at  the  end  of  the  term  ;  and  if  he 
makes  a  note  promising  to  pay  a  certain  sum  in  three  equal 
annual  payments,  with  interest  to  be  paid  annually,  he  is  bound 
to  pay  interest  on  the  principal  unpaid  each  year.' 

§  1002.  Where  a  party  contracts  to  pay  a  given  sum  with- 
in a  certain  time,  the  agreement  does  not  extend  beyond  the 
time  specified  for  payment ;  and  where  the  engagement  is  to 
pay  interest  at  a  less  rate  than  the  law  allows,  the  payee  has  a 
right  to  demand  and  recover  lawful  interest  from  the  day  of 

the  default/  He  has  a  right  to  demand  the  principal  on 
710*  the  *day  it  becomes  payable,  and  the  law  gives  him,  in 

this  state,  six  per  cent,  for  the  loan  or  forbearance  of 


payable  in  ten  annual  installments,  with  use,"  is  an  agreement  to  pay  inter- 
est on  each  installment  as  it  falls  due. 

^  Fellows  Y.  Harrington,  8  Barb.  Ch.  R.,  652. 

*  French  v.  Kennedy,  7  Barb.  R,  452;  Bander  T.  Bander,  aupra. 

*  Bannister  v.  Roberts,  85  Maine,  75.  Assumpsit  on  a  note  promising 
to  pay  $2,250,  in  three  equal  annual  payments,  with  interest,  to  be  paid 
annually.  At  the  end  of  the  first  year,  the  installment  which  then  became 
payable  with  interest  upon  it,  wi\s  paid;  but  the  interest  upon  the  other  in- 
stallments was  demanded  and  refused ;  and  at  the  end  of  the  second  year 
the  second  installment  with  interest  upon  it  was  paid.  And  this  action 
being  brought  for  unpaid  interest  in  the  third  installment,  it  wiis  held  that 
the  plaintiff  was  entitled  to  recover.  When  a  note  is  made  payable  with 
interest  annually,  whether  by  installment  or  not,  the  interest  accruing  l)e- 
fore  the  whole  of  the  principal  becomes  payable  may  be  collected,  if  n  suit 
be  commenced  to  recover  it  before  the  whole  of  the  principal  becomes  pay- 
able. If  no  suit  be  commenced  for  that  purpose  until  after  that  time,  inter- 
est upon  the  interest  not  paid,  from  the  time  when  it  should  have  l)ccn  paid, 
cannot  be  recovered  in  a  suit  for  the  principal  and  interest  due  upon  the 
note;"  citing  Hastings  v.  Wiswell,  8  Mas**.,  4o5;  Doe  v.  Warren,  7  Greenl., 
48;  Wilcox  v.  Howland,  28  Pick.,  167;  Ferry  v.  Ferry,  2  Cush.,  02,  is  to 
the  same  effect 

^  United  States  Bank  v.  Chaphi  and  another,  9  Wend.,  471;  19  John.  R. 
246;  Moreland  v.  Lawrence,  28  Minn.,  84 
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moTic}^  as  a  compensation  for  the  use  or  detention  of  the 
debt.* 

§  1003,  There  may  be  an  implied  agreement  between  the 
to  abide  by  the  terras  of  the  contract  after  default  made. 
IJhus,  "  where  a  mortgagee  has  contracted  to  receive  a  particu- 
lar rate  of  interest,  less  than  the  legal  rate,  during  the  time  of 
credit  agreed  upon  by  the  parties,  if  he  suflEers  the  mortgagor 
to  remain  in  possession  after  the  mortgage  money  becomes  due 
and  payable,  it  may  perhaps  be  reasonable  to  presume  that  the 
miderstanding  of  the  parties  is  that  the  interest  shall  coutiue 
at  the  same  rate  until  the  creditor  thinks  proper  to  demand 
payment.  But  there  can  be  no  such  presumption  where,  as  in 
this  case,  the  mortgagee  attempts  to  foreclose,  and  takes 
possession  of  the  mortgaged  premises  under  the 
*suppo8ition  that  he  has  actually  acquired  the  equity  of  *711 
redemption  as  a  substitute  for  his  debt."* 

^  Ludwick  V.  Huntzingcr,  5  Watts  &  Serg.,  51.  A  question  arose  on  the 
trial  of  this  cause  as  to  the  rate  of  interest  which  the  plaintiffs  were  entitled 
to  recover  from  the  time  the  bond  became  payable.  It  was  dated  the  first 
of  July,  1830,  conditioned  for  the  payment  of  (1,143.75,  on  the  first  of 
April,  1832,  with  three  per  cent,  interest  from  ilie  date  thereof,  and  the 
coui*fr  advised  the  jury  to  allow  interest  at  tbc  rate  agreed  on  in  the  contract 
imtil  it  became  due,  and  after  that  at  the  rate  of  six  \^t  cent,  or  legal  inter- 
est. And  the  advice  was  held  correct.  "  Whenever  one  man  binds  hlnu^lf 
to  pay  a  specific  sum  of  money  to  another  by  a  certain  day,  and  he  fails  to 
do  so,  he  becomes  liable  by  the  law  of  the  state  (Pennsylvania)  to  pay  inter- 
est thereon  at  the  rate  of  six  per  cent,  per  annum,  aftei'wurds,  as  long  as  he 
sball  improperly  withhold  payment  thereof,  unless,  perhaps,  it  should  be 
expressly  agreed  otherwise  by  the  parties.  Bat  the  agreement  of  the 
parlies  here,  in  respect  to  the  interest,  extended  no  further  than  to  the 
period  fixed  for  the  payment  of  the  debt  or  principal ;  after  that  it  was  left 
to  the  mere  operation  of  law,  which  allows  six  per  cent." 

Washington  v.  The  Phinters'  Banli,  1  How.  (Miss.),  230.  The  mterest 
is  an  incident  which  follows,  of  course,  after  the  debt  becomes  due. 

Jones  V.  Mallory  and  another,  22  Conn.  R,  886,  decided  in  1853.  "In- 
terest by  our  law  is  allowed,  on  the  ground  of  some  contract,  expressed  or 
implied,  to  pay  it,  or  as  damages  for  the  breach  of  some  contract,  or  the 
violation  of  some  duty."  Sellech  v.  French,  1  Conn.  R,  88. 

Whitworth  et  ux.  v.  Hart  et  aL,  22  Ala.  N.  S.,  343.  decided  in  1858. 
"Interest  is  but  a  Just  compensation  for  withholding  the  principal  sum; 
and  when  the  principal  sum  is  ascertained  to  be  due  at  a  particular  period, 
and  remains  unpaid  without  a  sufficient  excuse  for  its  non-payment,  the 
interest  follows  as  an  incident."  Godwin  v.  McGehee,  19  Ala.,  468. 

« Bell  V.  The  Mayor  of  New  York,  10  Paige,  49,  69,  Per  Chancellor 
Walwortil  In  Miller  v.  Boroughs,  4  John.  Ch.  R,  486,  on  a  bond  carry- 
ing six  per  cent..  Chancellor  Kbnt  ordered  interest  to  be  computed  at  that 
rate  until  the  contract  was  merged  in  the  decree. 
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§  1004.  A  demand  of  payment  would  have  the  same  eflfent 
as  the  commencement  of  a  suit ;  for  the  bringing  of  an  action 
operates  upon  the  rights  of  the  parties  as  a  demand.  If  a 
banker,  having  a  large  sum  of  mone}^,  belonging  to  a  customer, 
on  deposit,  on  an  undei-standing  that  five  per  cent  shall  be 
paid  for  the  use  of  it,  denies  the  fact  on  the  death  of  the  cus- 
tomer, and  conceals  the  evidence  of  the  indebtedness,  his 
conduct  abrogates  the  agreement  and  subjects  him  to  the  legal 
rate  of  interest  from  the  day  of  demand  and  denial.^ 

§  1005.  The  decisions  on  the  subject  are  not  entirely  uni- 
form. But  it  is  clear  that  the  payee  of  a  note  or  bond  for  the 
payment  of  money,  is  entitled  to  call  for  the  amount  due  on 
the  day  the  same  becomes  payable,  and  that  the  law  awards 
legal  interest  on  the  sum  due  from  the  time  the  same  ought  to 
have  been  paid,  by  way  of  damages.  And  it  must  follow  that 
the  payee  in  a  contract  drawing  less  than  legal  interest,  has  a 
right  to  recover  on  the  instrument  an  amount  equal  to  lawful 
interest  from  the  appointed  day  of  payment.  On  the  other 
hand,  it  is  also  clear  that  the  payee  of  a  note,  bearing  a  rate  of 
interest  higher  than  that  established  by  law,  can  recover  ac- 
cording to  the  terms  of  the  conti*act  until  it  is  merged  in  a 
judgment,*  especially  when  expressed  in  the  contract.*  The 
payer,  in  this  case,  is  at  liberty  and  is  bound  to  discharge  the 
debt  on  the  day  it  becomes  due ;  and  if  the  law  permits  him 
to  detain  the  money  at  a  less  rate  of  interest  than  that  wnich 
he  had  stipulated  to.  pay,  it  enables  him  to  derive  an  advantage 
from  his  own  defaul^.^    In  those  states  in  which  a  special  rate 


'  Trustees  of  the  Leake  &  Watts  Orphan  House  v.  Lawrence,  11  Paige, 
Ch.  R.,  80;  S.  C,  3  Denio,  577. 

«  Monnett  v.  Sturges,  25  Ohio  St.,  884;  Marietta  Iron  Works  v.  Latti- 
mer,  id.,  621;  Cecil  v.  Hicks,  20  Gratt.,  1;  Thompson  v.  Pickel,  20  Iowa, 
490;  Hand  v.  Armstrong,  18  Iowa,  324;  Overton  v.  Balton,  9  Heisk.,  762; 
Pruyne  v.  Milwaukee.  18  Wis.,  568;  Kohler  v.  Smith.  2  Cal..  597;  Painev. 
CasweU,  68 Me.;  80;  Colby  v.  Bunker,  id.,  524;  North  v.  Walker,  66  Mo., 
454:  Cox  V.  Smith.  1  Nev.,  171;  and  see  Cromwell  v.  County  of  Sac,  96 
U.  8.  (6  Otto),  61. 

'Eaton  V.   Boissonnault,  67  Me.,   54:   Cecil  v.  Hicks,  29  Gratt.,  1. 

*  Hopkins  V.  Crittenden,  10  Texas  R,  189.  This  suit  was  brought  upon 
a  promissory  note,  dated  Jan.  15,  1849;  payable  on  the  25th  day  of  Decem- 
ber following,  "with  ten  per  cent  interest  from  date,"  and  the  Supreme 
Court  of  Texas  allowed  ten  per  cent,  after  the  note  became  due,  as  well  as 
before,  the  legal  rate  being  eight  per  cent.,  and  the  parties  having  a  right  to 
agree  for  any  rate  not  exceeding  twelve  per  cent. 
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of  interest  may  be  stipniated  for,  the  legal  rate  prevails  after 
the  maturity  of  the  debt ;'  the  contract  for  interest  ceases  at 
maturity,  and  thereafter  interest  is  allowed  as  damages ;'  but 
the  parties  may  agree  to  a  higher  rate  of  interest  to  begin  at 
the  maturity  of  the  debt,  if  such  higher  rate  be  legal.' 

§  1006.  *The  rule  has  been  laid  down  in  this  state  in  *712 
these  terms :  Whenever  a  debtor  is  in  default  for  not 
paying  money,  delivering  property,  or  rendering  services  in 
pursuance  of  his  contract,  justice  requires  that  he  should  in- 
demnify the  creditor  for  the  wrong  which  has  been  done  him ; 
and  a  just  indemnity,  though  it  may  sometimes  be  more,  can 
never  be  less  than  the  specified  amount  of  money,  or  the  value 
of  the  property  or  services  at  the  time  they  should  have  been 
paid  or  rendered^  with  interest  from  the  time  of  the  default 
until  the  obligation  is  discharged.  And  if  the  creditor  is 
obliged  to  resort  to  the  courts  for  redress,  he  ought  in  all  such 
cases  to  recover  interest,  in  addition  to  the  <Jebt,  by  way  of 
damages.^ 

§  1007.    A  note  or  bond  specifying  no  time  of  payment  is 

Buckhart  v.  Sappington»  1  Greene  (Iowa)  R,  66.  The  legal  rate  of  in- 
terest in  Iowa  is  six  per  cent.,  but  the  parties  may  contract  for  ten  or  any- 
thing less.  And  on  a  note  drawing  ten  percent.,  it  was  held  in  this  case 
erroneoos  to  make  the  judgment  draw  the  same  rate:  *'  it  should  draw  only 
fiiz  per  centum  as  regulated  by  statute."  It  seems  to  have  been  taken  for 
granted  that  the  payee  was  entitled  to  ten  per  cent,  up  to  the  time  of  the  en- 
try of  judgment.  The  decision  was  made  in  1847,  when  a  still  higher 
rate  of  interest  could  be  stipulated  for.  See  Wilkerson  v.  Daniels,  1  Greene 
(la.),  170. 

>  Gray  v.  Briscoe,  6  Bush,  687;  Tuffle  v.  Ohio,  &c.  Trust  Co.,  2  Disney, 
121;  Langston  v.  South  Carolina  R  R  Co.,  2  S.  C,  248;  McCombcr  v. 
Dunham,  8  Wend.,  550;  Bumhisel  v.  Firman.  22  Wall.,  170;  Rilling  v. 
Thompson,  12  Bush  (Ky.),  310;  Rushing  v.  Sebree,  id.,  198;  Lucking  v. 
Gegg,  id.,  298;  Duran  v.  Aycr,  67  Me.,  145;  Eaton  v.  Boissonnault,  67  Me., 
640;  Newton  v.  Kennedy,  31  Ark.,  626;  Perry  v.  Taylor,  1  Utah,  03;  Lud- 
wick  V.  Hatsingor,  5  Watts  &  8.,  51;  Brewster  v.  Wakefield,  22  How.,  118; 
Briggs  V.  Winsmith,  10  8.  C,  183. 

*Lashv.  Lambert,  15  Minn.,  416. 

•Bane  V.  Gridley,  67  111.,  388;  Capen  v.  Crowell,  66  Me.,  282;  Contra, 
Kewell  V.  Hoalton,  22  Minn.,  19. 

^Vaa  Rensselaer  V.  Jewett,  5  Denio,  135;  2  Oomst.,  185.  The  action 
was  on  a  cownant  for  the  payment  of  rent,  and  it  was  held  that  the  interest 
was  recoverable  as  matter  of  law,  from  the  time  the  rent  fell  due,  although 
it  was  payable  in  wheat  and  services,  the  value  of  which  was  unliquidated 
by  the  contract 
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due  iramediateljy  and  bears  interest  from  date.'  And  a  note 
payable  on  demand  draws  interest  fi'om  the  time  when  default 
is  made  in  payment ;  but  a  note  payable  on  demand  with  law- 
ful interest,  bears  interest  from  date.*  Here,  as  in  other 
cases,  the  terms  of  the  contract  determine  whether  or 
713*  not  *interest,  is  to  be  paid :  and  it  has  been  held  com- 
petent for  the  parties  to  stipulate  for  interest  from  date, 
by  way  of  penalty  or  damages  for  the  failure  to  pay  at  the 
maturity  of  the  note.*    So,  also,  the  parties  are  at   liberty 


1  Francis  v.  Castleman,  4  Bibb  K,  282;  Purdy  v.  Philipe,  1  Keman  R., 
40G;  Wenman  v.  Th(» Mohawk  Ins.  Co.,  13  Wend.,  267;  Kens.  Glass  Fac. 
V.  Reid,  5  Cow.  R.,  587;  Edgemon  v.  Ashley,  76  111.,  161. 

*  Hopper  V.  Richmond,  1  Stark.,  507.  Per  Senator  Spenceb,  5  Cowen 
R.,  611 ;  Stowits  v.  Bank  of  Troy,  21  Wend.,  186;  Gaylord  v.  Van  Loan,  15 
Wend.,  308. 

*  Cannon  y.  Beggs,  1  McCord,  870.  An  instrument  in  these  words : 
**  Due  ThonuLS  Newman,  Esq.,  on  demand,  three  hundred  and  ten  dollars. 
1st  November,  1810;"  draws  interest,  as  held  in  this  case,  only  from  the 
time  of  demand. 

Francis  v.  Castleman,  4  Bibb  R.,  282.  A  note  in  these  woi'ds:  "  I  ac- 
knowledge myself  justly  indebted  to  Lewis  Castleman  the  sum  of  seventy 
pounds,  for  value  received  of  him  this  11th  day  of  October,  1805,"  beare 
interest  from  date;  for  this  case  is  unlike  that  of  a  note  payable  on  de- 
mand. 

Patrick  v.  Clay,  id.,  246.  On  a  note  jMyable  on  demand,  interest  does 
not  run  until  demand  made;  but  a  suit  is  a  demand.  Bartlett  v.  Marshall,  2 
id.,  4G0. 

Satterwhite  ▼  M'Kie,  Harper,  397.  The  defendant  made  a  note  of  hand, 
payable  at  twelve  months,  and  unless  paid  at  the  day,  to  bear  interest  from 
the  date;  held,  that  defendant,  having  failed  to  pay  at  the  day,  was  bound 
for  the  interest. 

Daggett  v.  Pi'att,  15  Mass.  R,  177.  Action  on  four  promissory  notes, 
three  of  them  payable  with  interest  at  three  per  cent,  if  paid  at  maturity,  if 
not,  six  per  cent,  interest  to  be  paid;  the  fourth  without  interest  "imtil  the 
note  is  out,  if  not  paid,  then  lawful  interest  until  paid."  The  notes  not 
having  been  paid  when  they  became  due.  Judgment  was  rendered  upon 
them  nil,  with  lawful  interest  at  nx.  per  cent,  from  date  till  judgment. 

Horner  V.  Hunt,  1  Blackf.,  213.  A  note  was  payable  two  years  after 
date,  and  was  to  bei\r  interest  from  date  if  not  paid  within  two  weeks 
after  a  legal  demand;  and  it  was  held  that  the  interest  from  date  thus  stip> 
ulated  for,  was  recoverable  in  case  of  the  maker  s  default.  Gully  v.  Remy, 
id.,  09. 

Schmidt  v.  Limehouse,  2  Bailey  (South  Car.)R,  276;  Held,  that  n  due 
bill  payable  on  demand  draws  interest  from  demand  made,  and  not  before. 

Bradford  v.  Cooper.  1  Louis.  Ann.  R.,  825.     When  the  holder  of  a  note 
omits  to  present  it  for  payment  at  maturity,  and  there  is  no  stipulation  in  }% 
for  the  payment  of  intcro.-:t,  he  can  recover  interest  only  from  the  lime 
when  the  debtor  was  put  in  default. 
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to  stipulate  for  the  payment  of  interest  before  tlie  principal 
falls  due/ 

§  1008.  There  being  no  stipulation  on  the  subject,  the 
party  advancing  money  for  another  is  entitled  to  interest  at 
the  rate  established  at  the  place  wheix3  th%  advance  is  made.' 
For  the  conti'act  to  refund,  implied  by  law,  is  to  pay  with 
interest,  according  to  the  rate  established  where  the  transaction 
takes  place,  and  a  written  engagement  to  pay  a  sum  cer- 
tain, with  ^interest,  is  to  be  construed  to  mean  such  *714 
interest  as  the  hiw  allows  in  the  state  where  the  contract 
is  made,  without  any  respect  to  the  place  where  the  formal  act 
of  signing  the  instrument  is  performed.*  For  instance,  a  note 
signed  and  indoned  in  Detroit,  for  the  accommodation  of  the 
maker,  and  by  him  sent  to  his  agent  in  New  York,  and  there 
delivered  in  payment  of  a  debt  due  from  the  maker,  is  legally 
made  in  the  state  of  New  York,  and  the  contract  of  the  in- 
dorser  is  to  be  governed  by  the  laws  of  this  state.*  The  in- 
strument takes  effoct  according  to  the  law  of  the  place  where 
it  is  delivered  and  accepted  as  evidence  of  an  existing  debt.* 
Where  a  note  is  executed,  dated,  and  is  payable  in  one  state, 
and  there  is  no  intention  that  it  is  to  be  discounted  in  another 
state,  but  it  is  discounted  out  of  the  state,  it  may  be  avoided 
on  the  ground  that  it  was  discounted  at  a  greater  rate  of  inter- 
est than  that  allowed  by  the  former  state  ;•  otherwise  where 
the  intention  is  that  it  shall  be  discounted  out  of  the  state.^ 

§  1009.  When  a  note  is  made  payable  at  large,  with  inter- 
est, the  rule  is  that  the  payee  or  holder  is  entitled  to  recover 
inrcrest,  upon  it  at  the  rate  established  in  the  state  where  it 


^  Catlin  Y.  Lyman,  16  Yt.  R.,  ^;  Bannister  v.  Roberts,  85  Maine,  75;  7 
Barb.  R.,  500. 

»  Winthiop  V.  Carleton,  12  Mass.  R.,  4. 

'Davis  v.  Colemun,  7  Iredell  (North  Car.)  R.,  424.  The  note  in  this 
case  was  made  formally  in  North  Caroliaa,  and  delivered  for  a  loan  of 
money  in  Georgia;  and  the  plaintiff  was  allowed  to  recover  Georgia  inter- 
est, the  contract  being  considered  as  made  where  the  note  was  delivered  as 
evidence  of  a  subsisting  debt. 

*  Cook  V.  Litchfield,  5  Sand.  R,  830. 

» Hyde  v.  Goodnow,  3  Comst.  R,  266;  Bank  of  Georgia  v.  Lewin,  45 
Barb.,  840:  First  Nat.  Bank  v.  Morris,  1  Hun,  680;  S.  C,  4  T.  &  C,  182. 

•  Dickerson  v.  Edwards,  77  N.  Y.,  578. 

'  Wayne  Co.  Savings  Bank  v.  Low,  81  N.  Y.,  566. 
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is  made ;'  but  the  rule  does  not  <ipply  where  it  is  expressly 
made  payable  in  another  state,  for  in  this  case  the  parties  are 
supposed  to  have  had  reference  to  the  law  of  the  place  where 
the  payment  was  to  be  made."  So  that  a  note  payable  with 
interest,  and  specifying  no  place  of  payment,  carries  interest 
according  to  the  1j\«v  of  the  state  or  country  where  it  is  made ; 
while  a  note  drawn  payable  with  interest  in  a  particular  state, 
bears  the  rate  of  interest  established  by  law  at  the  pLce  of 
payment.* 

715*      §  1010.    *The  law  proceeds  upon  the  principle  that 
the  parties  knowing  the  rate  of  interest*  at  the  place  of 
performance,  stipulate  for  its  payment,  as  effectually  as  if  the 
note  had  been  made  expressly  payable  with  interest,  according 
to  the  law  of  the  place  of  payment.     On  this  ground,  notes 
made  in  New  York,  and  given  for  the  purchase  of  a  farm  sit- 
uated in  Vermont,  where  the  payee  resided,  were  held  to  bear 
interest  at  the  rate  of  six  per  cent.,  that  being  the  rate  of  inter- 
est in  the  latter  state ;  the  presumption  arising  from  the  cir- 
cumstances, being  that  the  parties  contemplated  payment 
716*  in  Vermont.*   But  *the  residence  of  the  payee  in  another 
state  or  country  is  not  of  itself  sufficient  to  bring  the 
contract  under  the  law  of  his  domicil.' 

The  doctrine  on  the  subject  is  laid  down  by  Chancellor 


^  Sweet  V.  Dodge,  4  Smedes  &  Marsh.  (Miss.)  Rep.,  607;  Davis  v.  Garr, 
6  N.  Y.,  124;  Hackettstown  Bank  v.  Rea,  64  Barb.,  175;  S.  C.  6  Lans., 
455;  53  K  Y.,618. 

*  Scofield  V.  Day,  20  John.  R,  102;  see  Fisher  v.  Otis,  8  Rnn.  (Wis.), 
78;  Kilgore  v.  Dcmpsey,  25  Ohio  St.,  413;  Summers  v.  Mills.  21  Tex.,  77; 
Hunt  V.  Hall,  37  Ala.,  702;  Peck  v.  Mayo,  14  Vt.,  33. 

«  Smith  V.  Smith,  2  John.  R,  235;  Hosford  v.  Nichols,  1  Paige  Ch.  R, 
220;  see  Archer  v.  Dunn,  2  Watts  &  Berg.,  327;  Howard  v.  Brauner,  23 
La.  Ann.,  369;  Hildreth  v.  Shepard,  05  Barb.,  265;  JeweU  v.  Wright,  30 
N.  Y.,  259;  Dickinson  v.  Edwards,  77  N.  Y.,  573;  Cutler  v.  Wright,  22 
N.  Y.,  472. 

*  The  rate  of  interest  to  be  allowed  for  the  loan  or  forbearance  of  money, 
is  fixed  b}'  statute,  and  is  very  different  in  the  different  states;  as  are  also 
the  penalties  for  usury. 

» Austin  V.  Imus,  23  Vermont  R,  286.  In  Stewart  v.  Ellice,  2  Paige 
Ch.  R.,  604,  the  debtor  resided  in  England.  The  Chancellor:  **  On  general 
principles,  in  the  absence  of  any  agreement  on  the  subject,  the  money  is 
payable  where  the  creditor  resides,  and  the  interest  is  to  be  computed  at 
the  rate  allowed  by  the  hiw  of  the  country  where  the  contract  was  made,  or 
is  to  be  performed." 

*  Chapman  v.  Robertson,  6  Paige  R,  627. 
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'Kent  in  these  words :  "  The  law  of  the  place  where  the  con- 
tract is  made,  is  to  determine  the  rate  of  interest,  where  the 
contract  specifically  gives  interest ;  and  this  will  be  the  case, 
though  the  loan  be  secured  by  a  mortgage  on  lands  in  another 
state,  unless  there  be  circumstances  to  show  that  the  parties 
had  in  view  the  laws  of  the  latter  place  in  respect  to  in- 
terest. *When  that  is  the  case  the  rate  of  interest  of  the  *717 
place  of  payment  is  to  govern.' 


»i 


§  1011.  It  has  been  held  that  a  promiseory  note  made  in 
Louisiana,  bearing  an  interest  of  ten  per  cent.,  allowed  by  the 
laws  of  that  state,  and  payable  in  New  York,  where  the  rate  of 
legal  interest  was  only  seven  per  cent,  was  not  usurious ;  the 
parties  having  a  right  to  stipulate  for  interest  according  to  the 
law  of  either  state.'  And  though  the  authority  of  that 
ruling  has  *been  seriously  questioned,"  and  the  general  *718 
principle,  in  relation  to  contracts  made  in  one  place  to  be 
executed  in  another,  requires  that  the  contract  be  valid  at  the 
place  where  it  is  made,  the  weight  of  authority  permits  the 
parties  to  stipulate  for  the  payment  of  interest  according  to  the 
law  of  the  place  of  the  contract,  or  according  to  the  law  of 
the  place  of  performance,  as  they  may  see  fit,  without  incun*- 
ing  the  penalties  of  usury.* 

1  2  Eent's  Com.,  Lect.  89,  page  460,  8d  ed. ;  Cope  v.  Alden,  58  Barb.,  850; 
B.  C,  41  N.  Y.,  808;  Kavanaugh  v.  Day,  10  R.  I.,  893;  Story  on  Conflict 
of  Laws,  §  805,  adopts  the  rule  as  here  laid  down,  and  criticises  the  decision 
of  dhapman  v.  Robertson,  6  Paige,  627. 

*  De  Peau  ▼.  Humphreys,  20  Martin  R,  1;  2  Met.,  881;  6  Paige,  627; 
see  Usury. 

«  Story  on  Conflict,  &c.,  §§  298,  805. 

*  Andrews  v.  Pond,  18  Peters  R.,  65;  Lewis  v.  Ligersoll,  1  Keyes,  847; 
S.  C,  3  Abb.  App.  Dec,  55;  Pomeroy  v.  Ainsworth,  22  Barb.,  118;  Balme 
▼.  Wombougb,  38  Barb.,  853;  Jacks  v.  Nichols,  8  Sand.  Ch.  R,  313;  S.  C, 
5  Barb.  R. ,  38;  8.  C,  1  Selden  R,  178.  Messrs.  Jacks,  makers  of  watches 
and  jewelry  in  New  York,  in  May,  1840,  applied  to  Nichols,  who  was  a 
resident  of  Savannah,  Georgia,  for  a  loan  of  money;  they  said  to  him:  **  We 
propose  to  pay  to  Mr.  D.  B.  Nichols  for  the  use  of  the  money  he  may  loan 
us,  as  follows:  interest  7  per  cent,  per  annum,  5  per  cent,  of  the  exchange 
from  Savannah,  and  2  1-2  per  cent,  on  all  sales  of  watch  movements  made 
by  us."  The  money  being  advanced,  notes  and  securities  were  given  for 
the  amount  in  New  York,  and  were  renewed  at  the  end  of  the  year;  in  June, 
1842,  the  defendant,  who  was  then  staying  at- Bridgeport,  in  the  State  of 
Connecticut,  was  applied  to  for  a  further  renewal,  which  was  finally 
granted,  and  new  securities  delivered  and  received  in  the  State  of  Con- 
necticut. On  a  bill  filed  by  the  Messrs.  Jacks,  the  notes  were  declared  void 
by  the  assistant  yicc-Cbancellor  of  the  first  circuit;  the  decree  was  after- 
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719*  1012.  *When  the  maker  of  a  note  expressly  promises 
to  pay  interest  on  the  sum  payable,  the  interest  is  as 
mucli  a  part  of  the  debt  as  the  principal  itself.*  And  if  at  the 
date  of  a  note  the  rate  of  interest  stands  fixed  at  five  per  cent, 
but  is  changed  to  six  before  it  becomes  due,  it  has  been  held 
that  the  note  carries  interest  at  the  rate  established  when  it 
was  made.' 

§  1013.  Where  interest  is  not  recoverable  on  a  contract  by 
virtue  of  any  express  stipulation  contained  in  the  instrument, 
but  is  allowed  by  way  of  damages  for  delay  in  making  payment, 
the  law  of  the  place  of  performance  silently  furnishes  the  rule 
of  compensation."  Ordinarily,  the  rate  of  interest  established 
at  the  place  of  payment  indicates  most  accurately  the  measure 
of  damages  arising  from  the  default.*    Thus,  a  note  given  in 


wards  reversed  by  the  Supreme  Court,  on  the  ground  that  the  securities 
executed  in  Connecticut  were  valid  by  the  laws  of  that  State;  but  on  appeal 
to  the  Court  of  Appeals,  where  the  cause  was  finally  passed  upon  in  July, 
1851,  the  decree  of  the  Vice-Chancellor  was  affirmed,  on  the  ground  that 
the  last  renewal  was  in  substance  and  in  effect  a  Kew  York  transaction,  as 
appeared  from  all  the  circumstances  of  the  case. 
1  Fake  v.  Eddy,  15  Wend.,  70. 

•  Lee  V.  Davis,  1  A.  K.  Marshall,  397;  Seymour  v.  Continental  Life  Ins. 
Co.,  44  Conn.,  300;  Bcser  v.  Hawthorne,  31  Oreg.,  129;  but  see  Stack  v. 
Olney,  id.,  88;  White  v.  Lyons,  42  Cal.,  279,  which  holds  that  in  the  ab- 
sence of  a  contract  the  rale  prescribed  by  the  former  law  should  be  allowed 
up  to  the  time  of  the  new  law  and  that  of  the  new  law  after  it. 

«  Story  on  Conflict  of  Laws,  §  296;  Goddard  v.  Foster,  17  Wall.,  123. 

*  Healy  v.  Gorman,  3  Green  (N.  J.)  R,  828.  This  was  an  action  on  a 
promissory  note  made  in  New  York,  payable  in  New  Jersey,  without  inter- 
est. '*Tho  contract  did  not  carry  interest  upon  the  face  of  it,  but  upon 
default  of  payment  at  the  day  and  place,  the  law  of  this  state,  New  Jersey, 
tacitly  annexes  an  obligation  thenceforth  to  pay  interest  until  the  debt  is 
liquidated.  But  the  obligation  to  pay  interest  was  no  part  of  the  contract; 
for  if  the  contract  had  been  performed,  no  interest  could  have  been  de- 
manded. It  did  not  contemplate  a  failure  in  the  performance,  and  there- 
fore made  no  provisions  in  anticipation  of  such  an  event;  but  left  the  law  to 
take  its  course  in  case  of  a  breach  of  the  contract." 

Buzzell  V.  Snell,  5  Foster  (N.  H.),  474.  It  is  usual  and  proper  to  instruct 
the  jury  to  allow  interest,  though  none  is  stipulated  for  in  the  contract,  from 
the  time  of  default. 

Livermore  ▼.  Rand,  6  id.,  85.  Interest  should  be  allowed  in  such  cases 
by  way  of  damages  for  the  detention. 

Abbott  V.  Wilmot,  22  Vermont  R.,  437.  Where  there  is  no  express  con- 
tract for  the  payment  of  interest,  it  is  only  recoverable  as  damages  for  the 
detention  of  the  money  from  the  time  it  ought  to  have  been  paid.  Pecks  ct 
al.  V.  Mayo  et  al.,  14  Vt.  R.,  83:  Where  a  promissory  note  is  made  in  Can- 
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*Gnadaloiipe,  payable  in  sugar  at  a  valuation,  and  a  note  *720 
given  in  Canton,  paj'able  eighteen  months  after  date, 
neither  of  them  containing  any  stipalation  in  regard  to  interest, 
are  to  be  governed,  and  are  to  bear  interest  or  not,  according 
to  the  law  of  the  country  where  they  are  made ;  while  a  note 
drawn  in  Xew  York,  payable  in  New  Jersey,  or  drawn  in  Ken- 
tucky, payable  in  Louisijma,  is  to  be  governed  by  the  law  of 
the  place  of  performance.*  But  where  the  action  on  the 
note  *is  brought  in  another  jurisdiction,  it  is  incumbent  *721 
upon  the  plaintiff  to  prove,  as  lie  would  any  other  fact, 

ada,  and  Indorsed  in  Vciinont,  in  both  of  whioh  places  the  rate  of  interest 
is  six  per  cent.,  and  payable  in  the  State  of  Now  York,  where  the  rate  of 
interest  is  seven  per  cent.,  the  makers  and  indorsers  are  held  liable  to  pay 
at  the  rate  of  seven  per  cent,  d  images  for  delay  in  making  payment  after 
the  same  should  have  been  paid. 

Contra,  Gibbs  v.  Fremont,  20  Eng.  Law  and  Eq.  R,  555.  This  was  nn 
action  by  tlie  indorsees  of  several  bills  of  exchange  drawn  by  the  defendant 
in  Upper  California  on  the  Hon.  James  Buchanan,  Secretary  of  the  United 
States,  Washington.  The  bills  were  made  payable  to  the  order  of  P.  Ilutt- 
mau.  and  discounted  b}'  him  at  the  place  whore  they  were  drawn,  and  dis- 
honored in  Washingtnn,  the  place  on  which  they  were  drawn;  and  the 
question  was  whether  the  plaintiff  was  entitled  to  recover  against  the  de- 
fendant six  per  cent.,  the  rate  of  interest  in  "Washington,  or  twenty-five  per 
cent.,  the  rate  of  interest  in  California,  and  the  Court  of  Exchequer  in 
England  gave  the  plaintiff  the  rate  of  interest  in  California,  there  being 
nothing  said  in  the  bills  on  the  subject.     Decision  in  1853. 

1  Comtors  v.  Carpenter,  1  Wash.  C.  C.  R. ,  ^76.  The  note  in  this  case 
was  given  in  Guadaloupe,  payable  in  sugar  at  a  valuation;  and  it  was 
proved  that  by  the  law  of  that  place  no  inteiest  is  payable  upon  such  notes 
till  judgment,  and  none  was  allowed  here. 

Cowqua  v.  Landerburn,  id.,  521.  This  action  was  brought  on  a  prom- 
issory note,  given  in  Canton,  payable  eighteen  months  after  date,  without 
stipulating  anything  about  interest.  And  on  proof  that  one  per  cent,  a 
month  was  customary  interest  at  Canton,  it  was  allowed  at  that  rate. 

Jaffrey  v.  Dennis,  2  Wash.  C.  C.  R ,  253.  On  a  contract  made  in  Georgia, 
the  plaintiff  is  entitled  to  recover  in  any  other  state  the  interest  allowed  by 
law  in  Georgia;  but  the  law  of  that  state  must  be  proved,  otherwise  it  will 
be  given  according  to  the  lex  fori. 

Bushly  V.  Camac,  4  id.,  290.  The  defendant  was  indebted  to  the  plaint- 
iff in  a  certain  sum  of  British  sterling,  and  gave  his  bond  for  the  amount  in 
sterling  generally,  payable  in  Ireland;  and  it  waa  held  that  the  bond  drew 
Irish  interest,  and  was  payable  in  British  sterling. 

W^inthrop  v.  Carleton,  12  Mass.  R.,  4.  A  party  advancing  money  for 
another  is  entitled  to  interest  at  the  rate  established  at  the  place  where  the 
advance  is  made. 

Gordon  v.  Phelps,  7  J.  J.  Marshall,  619.  On  a  note  executed  and  paya- 
ble in  New  Orleans,  with  eight  per  cent,  interest  after  maturity,  plaintiff 
may  recover  at  that  rate  without  showing  what  is  the  rate  of  interest  in 
New  Orleans;  but  it  cannot  cany  that  rate  of  interest  after  judgment. 
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the  law  of  the  state  where  the  instrument  was  made,  or  was 
to  be  performed :  failing  to  do  this,  damages  are  to  be  allowed 
only  according  to  the  law  of  the  former,  or  place  where  the  action 
is  brought.'  The  rule  here  is  based  on  the  familiar  principle 
that  the  courts  of  one  state  or  country  do  not  take  judicial 
notice  of  the  laws  of  another  state  or  country;  on  which 
ground  it  has  been  held  that  the  plaintiff  may  recover,  on  a  note 
executed  and  payable  at  New  Orleans,  with  eight  per  cent,  after 

maturity,  at  the  rate  agreed  upon,  without  proving  the 
722*  laws  of  Louisiana  on  the  subject.'     *It  is  not  always  easy 

to  determine  by  what  law  the  contract  is  to  be  governed, 
though  the  general  principles  on  the  subject  are  perfectly  well 
settled.  A  Chinese  merchant  residing  at  Canton,  delivera 
goods  at  that  place  to  an  agent  of  a  commission  house  in  New 
York,  to  be  brought  to  this  country  and  sold  for  the  benefit 
and  account  of  the  owner,  the  net  proceeds  to  be  remitted  to 
him  at  Canton ;  and  in  an  action  brought  against  the  commis- 
sion merchants  in  this  state,  the  question  arises  whether  interest 
by  way  of  damages  for  the  detention  or  non-remittance  of  the 
proceeds  is  to  be  allowed  according  to  the  law  of  China,  or  ac- 
cording to  the  law  of  this  state  ?  Chancellor  Kent  pronounces 
in  favor  of  the  rate  established  at  Canton ;"  but  the  court  of 
last  resort,  agreeing  with  the  Cnancellor  perfectly  in  regard  to 
the  general  principles  of  law  involved  in  the  case,  pronounce 

^  Wood  and  others  v.  Corl,  4  Met.,  203.  The  note  in  suit  was  made  at 
Buffalo,  payable  in  Cleveland,  Ohio;  and  an  action  being  brought  upon  it 
in  Massachusetts,  the  court  directed  the  jury,  in  the  absence  of  any  proof 
as  to  the  rate  of  interest  in  Ohio,  to  compute  it  at  six  per  cent,  per  annum, 
by  way  of  damages  for  non-payment  of  the  note;  that  being  the  legal  rate 
of  interest  in  the  State  of  Massachusetts.  Juffrcy  v.  Dennis,  sftpra. 

Sweet  V.  Dodge,  4  Smcdcs  &  Marsh.  (Miss.),  6G7.  A  note  made  in 
Georgetown,  D.  C,  is  to  be  governed  by  the  hiws  of  Maryland,  and  if 
payable  with  interest,  the  plaintiff  must  prove  what  the  law  of  that  state  is. 
The  courts  cannot  take  judicial  notice  of  the  laws  of  another  state. 

In  Hill  V.  George,  5  Texas,  87,  and  in  Wheeler  v.  Pope,  id.,  262,  it  was 
held  necessary  in  an  action  on  a  promissoiy  note  payable  beyond  the  juris- 
diction of  the  state,  to  allege  and  prove  the  rate  of  interest  at  the  place  of 
payment,  in  order  to  recover  it. 

•  Gordon  v.  Phelps,  7  J.  J.  Marsh,  619.  The  following  authorities  show 
that  the  iex  lozi  is  to  govern  the  rate  of  interest  or  damages.  1  Dall.,  101; 
Slocum  V.  Pomeroy,  0  Cranch,  221;  Winthrop  v.  Pepoon,  1  Bay  R,  468; 
Lanusse  v.  Barker,  a  Wheat.  R.,  101,  143;  Kissam  v.  Burrall,  Kirby 
Rep.,  826;  Winthrop  v.  Carleton,  12  Mass.,  4;  Gaillard  ads.  Ball,  1  Nott 
&  McCord  R.,  76. 

'  Fanning  and  others  v.  Consequa,  8  John.  Ch.  R,  587-612. 
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in  favor  of  the  rate  established  here ;'  the  Chancellor  proceed- 
ing upon  the  ground  that  the  contract  was  made  to  and  be  gov- 
erned by  the  law  established  at  Canton,  and  theconrt  of  errors 
proceeding  upon  the  ground  that  the  contract  made  in  Cliina  was 
to  be  performed  in  the  State  of  New  York,  and  therefore  to 
be  governed  by  the  existing  law  of  this  state.  The  only  dif- 
ference between  the  two  decisions  regards  the  appliGatixm  of 
the  law  to  the  facts  presented. 

It  is  scarcely  necessary  to  say  that  the  same  rale  applies  to 
checks,  bills  of  exchange,  and  promissory  notes;  to  all  con- 
tracts for  the  payment  of  money.' 

§  1014.     In  an  action  on  a  foreign  contract,  such  as  a  note 
payable  in  another  state,  or  a  bill  drawn  on  another  country, 
the  foreign  interest  is  to  l>e  calculated  on  it  until  the  day 
of  the  "^recovery  :*  after  that  it  bears  interest  under  the  law  *723 
of  the  former  or  state  where  tlie  judgment  is  entered.* 

§  1015.  On  a  note  payable  in  specific  articles,  at  a  stipulat- 
ed price,  the  measure  of  damages  in  this  state  for  non-payment 
is  the  sum  specified  in  the  note,  and  not  the  actual  value  of  the 
articles  on  the  day  stipulated  for  payiijent.*  But  the  decisions 
on  this  point  are  not  uniform  in  the  different  states  ;  some  of 
them  holding  that  the  actual  value  of  the  articles,  and  not  the 
stipulated  price,  is  the  true  measure  of  damages.*  Where  the 
decisions  correspond  with  the  law  as  settled  in  our  courts,  they 
ai'e  placed  upon  the  ground  that  the  parties  to  the  contract,  by 
specifying  the  sum  to  be  paid,  have  themselves  agreed  upon 
the  measure  of  damages.     On  the  other  hand,  the  decisions 

>  Idem,  17  John.  R,  511. 

*  Robinson  v.  Bland,  2  Burr. ,  1077.  A  bill  of  exchange  drawn  in  France, 
for  money  lent  there,  payable  in  England,  bears  English  interest;  and  the 
same  rule  is  followed  here.  Thompson  v.  Ketcham,  4  John.  R,  286;  2 
John.  R,  235;  3  id.,  2C3;  8  Dall,  369;  2  John.  Cas.,  355;  Bank  of  Georgia 
V.  Lewin,  45  Barb.,  840. 

'  Boyce  ▼.  Edwards,  4  Peters  R.,  Ill;  Peacock  v.  Banks,  1  Minor,  887; 
Cooper  V.  Sandford,  4  Yergcr,  452. 

^  Verree  et  al.  v.  Hughes,  6  Halsted,  91 ;  Burkhardt  v.  Sappington,  1 
Green  riowa)  R.,  66. 

*  Pinney  v.  Glcason,  5  Wend.,  393.  The  note  was  in  these  words: 
"  For  value  received,  I  promise  to  pay  John  Pinney  seventy-nine  dollars 
and  fifty  cents  on  the  first  of  August,  1852,  in  salt,  at  fourteen  shillings  per 
barrel,  in  good  boating  order. "» 

*  McDonald  V.  Hodge,  5  Haywood's  Teon.  R,  85;  Edgar  y.  Bois,  11 
Serg.  &  Rawle,  445;  McGhee  v.  Posey,  42  Ala.»  830. 
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which  allow  the  current  market  value  of  the  goods  on  the  day 
stipulated  for  their  delivery,  as  the  measure  of  damages,  pro- 
ceed upon  the  theory  that  the  payee  has  agreed  for  the  goods, 
and  is  entitled  to  demand  them  at  all  events ;  and  that,  there- 
fore, he  ought  in  equity  to  recover  their  value,  especially  where 
their  value  has  been  in  the  meantime  enhanced.  Of  coui'se, 
the  rule  ought  to  work  both  ways ;  if  the  payee  is  permitted 
to  recover  the  appreciated  price  v^^hcn  the  goods  have  advanced 
in  value,  he  should  be  restricted  to  their  actual  value  when  they 
liave  depreciated.  As  construed  here,  the  instrument  is  what 
it  purports  to  be,  a  promissory  note  given  for  a  sum  certain, 
allowing  to  the  maker  the  privilege  of  paying  it  in  property  of 
a  certain  valuation.     As  construed  in  some  of  the  other  states, 

it  becomes  a  speculative  purchase  of  property  ;  the  payee 
724*  taking  *the  chances  of  a  rise  or  fall  in  the  market  value 

of  the  article.* 

• 
§  1016.     Assuming  that  a  note  payable  in  specific  articles 

is  given  as  evidence  of  a  debt  due,  or  on  a  purchase  of  proper- 
ty, and  the  fair  construction  of  it  is  that  the  payee  htis  agreed 
to  accept,  and  the  maker  has  engaged  to  pay,  the  amount  named 
in  the  articles  mentioned,  at  the  prices  specified,  or  in  money, 
a  covenant  for  the  payment  of  a  stipulated  rent,  in  grain,  at 
certain  specified  prices  per  bushel,  is  hardly  a  parallel  case  ;* 
and  if  it  were,  the  true  damages,  for  a  failure  to  deliver  the 
gram,  would  be  the  sum  of  money  payable,  with  interest 
thereon  from  the  time  when  the  payment  should  have  been 
made.'  If  this  is  not  the  intent  of  the  covenant,  why  should 
the  rent  be  specified  in  money  ?  And  so  in  respect  to  the 
note ;  why  should  it  be  dra^vn  for  a  given  sum,  unless  it  be  the 
intention  of  the  parties  to  give  the  maker  his  choice  to  pay  it 
in  money  ?  Converting  the  note  into  a  purchase,  binding  boMi 
the  maker  and  payee  to  give  and  receive,  at  all  events,  so  many 
bushels  of  wheat  or  barrels  of  salt,  at  the  price  specified,  and 
the  instrument  would  naturally  be  written  in  the  form  of 
a  contract   for  the  sale  and  delivery  of  so  many  barrels  of 

'  The  law  on  the  subject  is  the  same  in  New  York,  Connecticut  and 
Vermont.  Pinney  v.  Gleason,  supra;  Brooks  v.  Hubbard,  3  Conn.  R.,  68; 
Pc:Ty  V.  Smith,  22  Vermont  R,  801;  see  Cleveland  R  R  Company  v. 
Kelly,  5  Ohio,  N.  S.,  180. 

^  Mcason  v.  Phillips,  Addis.  Rep.,  34G;  this  is  the  leading  casein  Penn- 
sylvania; that  of  Edgar  v.  Bois,  11  Serg.  <&  R,  445,  is  not  in  point. 

»  Smith  V.  Smith,  2  John.  R,  285. 
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salt  or  bushels  of  wheat,  without  taking  pains  to  specify  the 
prices/ 

§  1017.  There  is  a  class  of  cases  in  which  the  rule,  as  held 
in  this  and  several  of  the  states,  might,  if  appUcable,  operate 
unjustly  towards  the  party  in  default ;  as  where  a  note  is  made 
payable  in  greatly  depreciated  bank  bills,  being  given 
for  twice  or  *three  times  the  amount  of  the  debt  due.'  *725 
But  this  class  of  cases  does  not  stand  upon  the  same  foot- 
ing with  notes  given  for  a  definite  sum,  payable  in  property  at 
a  valuation.  For  when  a  party  makes  a  note  payable  in  a  de- 
preciated currency,  he  declares  in  substance  that  the  nominal 
amount  is  not  the  true  amount  due  ;  whereas,  a  note  given  for 
fifty  or  one  hundred  dollars,  payable  in  neat  cattle,  or  in  wool 
at  fixed  prices,  shows  on  its  face  the  true  amount  of  the  in- 
debtedness, and  is  supposed  to  have  been  given  in  that  form 
for  the  accommodation  of  the  maker.* 


'  Per  Chancellor  Walworth,  6  Wend.,  397;  Chip,  on  Con.,  85.  In 
South  Carolina,  a  note  "  to  deliver  to  the  plaintiff  or  order,  such  number  of 
barrels  of  new  rice  as  will  amount  to  the  sum  of  two  hundred  dollars,  value 
received  this  day,  at  one  dollar  percwt.,"wa3  held  a  contract  for  rice. 
Price  v.  Instrobe,  Harper  R.,  Ill;  but  a  proihise  to  pay  a  sum  certain  in 
rice,  is  not  the  same  thing  as  an  undertaking  to  deliver  a  certain  quantity  of 
rice;  that  is  to  say,  it  does  not  indicate  the  same  intention. 

After  a  note,  which  may  be  paid  up  to  a  day  named  in  good  notes,  be- 
comes due,  the  amount  of  it  in  money  may  be  recovered.  Mason  v.  Tower, 
6Ind.,  328. 

*  Walker  v.  Meek,  12  Smedes  A  Marsh.  (Miss.),  495.  The  note  in  this 
case  was  given  for  "Brandon  Money, "at  a  discount  of  some  eighty  per 
cent:  and  it  was  held  that  the  plaintiff  was  not  entitled  to  recover  the  nom- 
inal amount  of  the  note.  Hixon  v.  Hizon,  7  Humphreys  (Tenuessee)  H., 
33,  is  to  the  same  effect. 

'  Leiber  v.  Gk)odrich,  5  Cowen,  186,  was  on  a  note  payable  in  Pennsyl- 
vania paper  currency,  and  Jones  v.  Fales,  4  Mass.,  245,  was  on  a  note  pay- 
able in  foreign  biUs,  and  though  the  question  of  damnges  did  not  arise,  the 
notes  were  held  not  negotiable,  because  payable  in  something  different  from 
money.  See,  also,  7  John.  R,  821;  10  id.,  418;  19  id.,  14!;  23  Wend.,  71; 
Thompson  v.  Sloan,  was  an  action  on  a  note  payable  in  Canada  money. 

Cockrell  v.  Warner,  14  Arkansas  B.,  845,  decided  in  1854.  Action  on 
a  property  note,  the  form  of  which  is  not  given.  By  the  court,  *'  It  wiis  a 
strict  property  note,  payable  in  cotton  generally,  at  a  specified  time,  and  no 
demand  on  the  part  of  W^ner  was  necessary  to  fix  the  liability  of  Cockrell. 
By  its  terms  the  latter  assumed  upon  himself  the  duty  of  discharging  it  In 
cotton,  and  a  failure  to  comply  entitled  the  former  to  recover  the  value  of 
the  commodity  on  the  1st  of  January,  1847,  when  it  matured."  But  the 
note,  did  not,  as  I  infer  from  the  report,  specify  the  price  at  which  the  cot- 
ton  was  to  be  paid.  Roberts  v.  Short,  1  Texas  R,  873,  was  an  action  on  a 
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§  1018.  When  a  debt  is  contracted  payable  in  a  particular 
state  or  country,  say  by  a  proa)is6ory  note  for  one  liuudred 
pounds  sterling,  payable  in  London  on  a  day  named,  the 
creditor  or  payee  ought  to  recover,  wherever  he  may  bring  his 
action,  a  sum  equal  in  value  to  the  debt  due,  with  interest  as 

damages  for  the  non-payment ;  and  it  has  been  held  that 
726*  he  is  entitled  *to  recover  the  full  sum  necessary  to  r^ 

place  the  money  in  the  country  where  it  ought  to  have 
been  paid,  with  interest  for  the  delay.*  If  the  action  is  brought 
in  either  of  the  United  States,  the  pound  sterling  must  be  con- 
verted into  its  equivalent,  four  dollars  and  eighty-four  cents  of 
our  money,  that  sum  being  the  value  of  a  pound  sterling  as 
established  by  law ;  so  that  the  recovery  on  the  face  of  the  note 
would  be  four  hundred  and  eighty-four  dollars  and  eighty-four 
cents,  with  intei-est  added  from  the  day  of  default." 

note  in  these  words:  "  125.00.  Six  months  after  date,  we,  or  either  of  us, 
promise  to  pay  John  K  Short  one  hundred  and  twenty-five  dollars,  Tcxa3 
money,  at  its  current  price  at  New  Orleans,  without  defalcation,  this  16th 
August,  1839."  And  it  was  held  that  parol  evidence  was  admissible  to 
explain  the  import  of  the  instrument,  and  show  what  was  the  value  of  Tex- 
as money  or  what  was  meant  by  Texas  money.  The  rule  in  respect  to  notes 
for  a  sum  certain  payable  in  specific  articles  is  the  same  in  Iowa  as  in  New 
York. 

1  Grant  v.  Healey,  3  Sumner  R,  528;  Smith  y.  Shaw,  2  Wash.  Cur.  R, 
167.  168;  Lee  V.  Wilcoclss,  5  Serg.  &  Rawle,  48. 

'  Butt  y.  Hoge,  2  Hilt.,  81.  In  this  action,  decided  in  October,  1858,  no 
parol  evidence  was  given  of  the  value  of  the  pound  sterling,  and  fhe  court 
computed  the  amount  due  on  the  bill  in  suit  for  £2,000,  according  to  the 
valuation  put  upon  the  pound  sterling  by  the  act  of  Congress  passed  July 
27,  1842,  in  all  payments  made  by  or  to  the  United  States;  in  which  the 
pound  sterling  is  deemed  equal  to  $4.84;  as  to  rate  of  exchange  and  when 
allowed  here,  see,  post,  734,  735. 

The  act  of  Congress  of  March  2,  1799,  fixed  the  par  of  a  pound  sterling 
for  the  purpose  of  estimating  the  value  of  goods  paying  an  ad  valorem  duty 
at  $1.44.  The  differonco  between  that  standard  or  nominal  value  and  the 
real  value,  is  called  a  premium  of  exchange;  so  that  when  exchange  on 
England  is  said  to  be  9.23-40  per  cent,  above  par,  it  is  actually  at  par;  for 
the  addition  of  that  amount  per  cent,  to  $4.44,  produces  a  sum  which  repre- 
sents the  pound  sterling  or  English  sovereign,  which  is  its  equivalent.  See 
Schemerhorn  v.  Talman,  14  N.  Y.  Rep.,  135,  136.  The  pound  sterling  is 
equal  in  value  to  about  $4.86;  and  our  banks  consider  exchange  on  Eng- 
land at  par  when  it  stands  at  9.3-8  per  cent,  premium;  at  which  the  pound 
sterling  is  worth  a  fraction  over  $4.86;  see  Bartlett's  Com.  and  Banking 
Tables,  205-208. 

The  value  of  foreign  coins  is  determined  under  the  statute  of  the  United 

States  by  their  weight  and  fineness;  the  gold  coins  of  Great  Brltiiin,  of  not 

less  than  nine  hundred  and  fifteen  and  a  half  thousandths  in  fiucness.  at 

ninety-four  cents  and  six-tenths  of  a  cent  per  pennyweight ;  and  the  gold 
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Assuming  that  the  payee  or  holder  of  the  note  is  entitled 
to  recover  the  full  sum  necessary  to  replace  the  money  in  the 
country  where  it  ought  to  have  been  paid,  and  there  should  be 
added  to  or  deducted  from  the  recovery,  a  sum  eqital  to  the 
difference  between  the  par  and  the  existing  rate  of  exchange ; 
adding  the  premium  necessary  to  be  paid  in  the  purchase  of  a 
bill  on  London,  where  such  bills  are  above  par,  and  deducting 
the  difference  between  what  a  bill  for  the  amount  costs  the 
purchaser,  and  the  nominal  par  where  such  bills  are  selling  in 
the  market  at  a  discount,  or  below  the  legal  par.  The  argument 
in  favor  of  this  rule  is  clearly  stated  by  Mr.  Justice  Stoby  in 
an  opinion  delivered  by  him,  in  a  case  presenting  the  question: 
"  I  take  the  general  doctrine  to  be  clear,  that  whenever  a  debt 
is  made  payable  in  one  country,  and  it  is  afterwards  sued  for 
in  another  country,  the  creditor  is  entitled  to  receive  the  full 
sum  necessary  to  replace  the  money  in  the  country  where  it 
ought  to  have  been  paid,  with  interest  for  the  delay  ;  for  then, 
and  then  only,  is  he  fully  indemnitied  for  the  violation  of  the 
contract.  In  every  such  case  the  plaintiff  is,  therefore,  entitled 
to  have  the  debt  due  to  him  first  ascertained  at  the  par.of  ex- 
change between  the  two  countries,  and  then  to  have  the  rate 
of  exchange  l^etween  those  countries  added  to  or  subtracted 
from  the  amount,  as  the  case  may  require,  in  order  to 
replace  the  money  in  the  country  *where  it  ought  to  be  *727 
paid.  It  seems  to  me,  that  this  doctrine  is  founded  on 
the  true  principles  of  reciprocal  justice.' 


)9I 


§  1019.  The  courts  of  this  state  hold  a  different  rule.  An 
action  is  brought  by  a  firm  doing  business  in  Liverpool,  for  the 
purchase-money  of  goods  sold  there  to  a  merchant  doing  busi- 
ness in  New  York  ;  and  the  question  is  whether  the  plaintiffs, 
suing  here  for  the  recovery  of  a  debt  due  in  England,  are  en- 
titled to  an  allowance  for  the  rate  of  exchange,  or  what  it  would 

coins  of  France,  of  not  less  than  eight  hundred  and  ninety-nine  thousandths 
in  fineness  at  ninety -two  cents  and  nine-tenths  of  a  cent  per  pennyweight. 
But  foreign  coins  are  not  now  a  legal  tender;  see  Brightly's  Digest  of  U.  8. 
Laws,  p.  153-156. 

In  Mumford  v.  American  Life  Ins.  &  Trust  Co.,  4  Comst..  473,  four 
dollars  eighty-fivo  cents  was  assumed  to  be  the  par  value  of  a  pound  ster- 
ling; and  in  the  Dry  Dock  Bank  v.  The  American  Life  Ins.  &  Trust  Co.,  8 
Comst..  848,  371,  it  Is  said  to  have  been  proven  that  the  true  value  of  the 
pound  sterlhig  was  $4.87  or  a  fraction  less. 

>  Grant  y.  Healey,  wjjgra,, 
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cost  thera  to  remit  the  money  to  Liverpool/  Per  Curiam : 
"  The  debt  is  to  be  paid  according  to  the  par,  and  not  the  rate 
of  exchange.  It  is  recoverable  and  payable  here  to  the  plaint- 
iff or  their  agent ;  and  the  courts  are  not  to  inquire  into  the 
disposition  of  the  debt,  after  it  reaches  the  hands  of  the  agent. 
He  may  remit  the  debt  to  his  principal  abroad,  in  bills  of  ex- 
change, or  he  may  invest  it  here  on  his  behalf,  or  transmit  it  to 
some  other  part  of  the  ITnited  States,  or  to  other  countries,  on 
the  same  account.  We  cannot  trace  the  disposition  which  is  to 
take  place,  subsequent  to  the  recovery,  or  award  special 
damages  upon  such  uncertain  calculations.  All  the  plaint- 
iffs can  ask  is  their  debt,  justly  liquidated  and  paid,  in  the 
lawful  currency  of  the  United  States."*  The  same  nile  has 
been  adopted  in  Massachusetts,  and  is  placed  upon  the  same 
ground.* 


'  Martin  and  others  v.  Franklin  and  others,  4  John.  R,  124;  on  a  bill  or 
note  pa3rable  in  the  currency  of  England,  the  rule  is  different ;  see  Butt  v. 
Hoge,  2  Hilt.,  81;  andp(?<^,  785. 

*  Day  V.  Scofield,  20  John.  R,  102,  -was  an  action  on  a  note  payable  in 
England,  and  it  was  held  that  plaintiffs  were  not  entitled  to  an  allowance 
on  account  of  the  difference  of  exchange.    See  pott,  784,  785. 

«  Adams  v.  Cordis,  8  Pick.  R,  260. 

Grant  and  others  v.  Hcaley,  8  Sumner  R.,  428,  decided  in  1889.  The 
suit  was  brought  for  a  balance  of  accoimt,  for  advances  made  at  Boston 
upon  goods  consigned  to  the  plaintiifs  from  Trieste,  for  sale;  and  it  was  de* 
cided  that  the  advances  so  far  as  they  were  not  reimbursed  out  of  the  sales, 
were  payable,  not  at  Trieste,  but  at  Boston,  the  place  where  they  were  made. 
**  In  this  view  of  the  matter,  I  remain  of  the  opinion,"  says  the  court,  "  that 
the  plaintiffs  are  entitled  only  to  the  balance  due  at  the  par  of  exchange.** 
Contra,  Ballister  v.  Hamilton,  8  Louis.  Ann.  R,  401. 

N.  Weed  &  Co.  v.  Asa  Miller,  1  McLean  R,  423,  decided  in  1839.  The 
note  in  this  case  was  made  in  New  York,  payable  at  large,  and  the  suit  on 
it  was  brought  in  Indiana,  but  the  declaration  contained  no  count  or  alle- 
gation covering  the  rate  of  exchange,  which  was  two  per  cent. ;  and  it  was 
held  the  plaintiff  could  not  recover  the  exchange. 

Grutacap  v.  Woullaise,  2  McLean's  R,  581.  **  This  action  was  brought 
on  a  promissory  note,  dated  New  York,  payable  at  the  Detroit  City  Bank, 
for  $1,232,  with  the  current  rate  of  exchange  in  the  city  of  New  York,  to 
be  added  thereto.  In  the  declaration  there  was  an  averment  of  the  current 
rate  of  exchange  when  the  note  became  due.  The  court  think  the  differ- 
ence in  exchange,  between  Detroit  and  New  York,  may  be  recovered  on 
this  note;  and  unless  the  parties  shall  agree  on  the  amount,  the  question 
•will  be  referred  to  a  jury." 

Howard  v.  Central  Bank,  8  Kelly  (Georgia)  R,  275,  decided  in  1847. 
This  case  decides  that  the  holder  of  a  negotiable  note  made  in  Gcor^a, 
payable  in  the  city  of  New  York,  in  entitled  to  charge  five  per  cent,  dam- 
ages against  the  indorscr,  under  the  act  of  1823,  on  the  return  of  the  note 
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§  1020.  *0n  the  other  hand,  the  English  decisions  are  *728 
in  favor  of  the  claim  of  a  foreign  creditor  to  be  paid  at 
the  rate  of  exchange.'  Thus,  where  an  action  was  brought  in 
England  on  a  judgment  recovered  in  the  island  of  Jamaica,  the 
plaintiff  was  allowed  to  recover  in  England  apum  equal  to  what 
he  might  have  placed  there  by  a  bill  of  exchange  bought  in 
Jamaica*  on  London,  with  a  sum  eqnal  to  the  recovery  in  the 
island;  in  other  words,  the  amount  recoverable  in  England 
was  calculated  according  to  the  i-ate  of  exchange."  The  decla- 
ration in  the  case  set  forth  the  i-ecovery  of  the  judgment  in 
Jamaica,  and  then  averred  the  value  of  the  amount  so  re- 
covered in  lawful  money  of  Great  Britain,  and  the  in- 
terest *due  thereon :  on  the  trial  the  plaintiff  proved  the  *729 
judgment,  and  that  £140  of  the  currency  of  Jamaica, 
taking  the  rate  of  exchange  at  par,  was  equivalent  in  value  to 
£100  sterling ;  and  the  defendant  proved  that  at  the  time  the 
judgment  was  obtained  and  from  thence  until  the  present  action 
was  commenced,  bills  upon  England  were  sold  in  Jamaica  at  a 
premium  of  22j^  per  cent ;  £100  sterling,  at  that  rate,  being 
worth  £171  Jamaica  currency;  and  the  question  was,  how 
the  value  of  the  sum  recovered  should  be  estimated  ?  The 
plaintiff  contended,  it  should  be  as  £140  currency  to  £100 
sterling,  without  regard  to  the  rate  of  exchange ;  the  defend- 
ant, that  it  should  be  estimated  according  to  the  exchange.  At 
the  circuit.  Lord  Tbntebdbn'  ruled  that  in  point  of  law  £100 
sterling  was  to  be  considered  equivalent  only  to  £140  currency ; 
but  on  a  I'eview,  the  coui*t  decided  in  favor  of  the  computation 

protested.  "  Notwithstanding  promissory  notes  are  not  mentioned  in  the 
statute  of  1823,  yet  we  are  of  the  opinion  that  wlien  negotiable  and  indorned, 
they  come  within  the  reason  and  spirit  of  it,  and  tliat  the  defendant  in 
error  was  entitled  to  charge  five  per  cent,  damages,  which  was  included  in 
the  note  on  settlement,  and  that  the  same  was  not  usurious." 

Bank  of  Missouri  v.  Wright  et  al.,  10  Missouri  R.,  719,  decided  in  1847. 
The  action  was  on  a  note  made  at  Springfield,  payable  four  months  afier 
date  with  seven  percent,  interest:  and  the  plaintiff,  the  payee  of  the  note, 
claimed  damages  at  four  per  cent.,  as  upon  an  inland  bill  of  exchange, 
under  the  statute  of  Missouri,  making  promissory  notes  of  this  character 
to  have  the  same  effect  and  be  negotiable  in  like  manner  as  bills  of  ex- 
change; in  respect  to  which,  when  drawn  upon  any  person  within  the  state, 
the  law  gave  four  i>er  cent  damages;  but  the  court  held  that  as  the  note 
bad  not  been  negotiated  there  was  no  ground  for  the  claim  of  damages. 

>  En^and  is  a  great  producer,  and  the  balance  of  trade  is  generally  in 
her  favor;  and  perhaps  tliis  circumstance  has  induced  a  leaning  in  her 
eourts  towards  a  rule  which  would  generaUy  work  in  favor  of  her  people. 

*  Scott  V.  Bevau,  2  Barn.  A  Adolph.,  78. 
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insisted  upon  by  the  defendant,  so  as  to  give  the  plaintiff  no 
more  than  he  would  have  had  if  the  judgment  had  been  paid 
in  Jamaica  and  the  money  there  invested  in  bills  of  exchange 
payable  in  England.  The  authority  of  this  case,  which  is 
stated  at  length,  as  an  illustration  of  the  manner  in  which  one 
currency  is  converted  into  another,  can  be  defended  only  on 
the  ground  that  all  moneys  are  tq  be  estimated  according  to  the 
i-ate  of  exchange,  usually  founded  upon  and  regulated  by  the 
course  of  trade,  existing  between  the  countiy  where  the  debt 
is  payable  and  the  country  where  the  action  is  brought.* 

In  the  case  of  a  debt  contracted  payable  in  a  particular 
place,  the  creditor  is  clearly  entitled  to  demand  payment  at 
the  time  and  place  appointed ;  and  in  case  of  a  failure  to  pay, 
he  ought  to  receive  an  adequate  indemnity  for  the  failure. 
But  it  is  deemed  reasonable,  all  things  considered,  that  the  in- 
demnity should  be  awarded  on  a  fixed  and  uniform  rule,  so 
as  to  give  the  plaintiff  suing  in  one  country  on  a  debt 
730*  due  *in  another,  the  standard  value  of  the  money  paya- 
ble, uninfluenced  by  the  fluctuating  rate  of  exchange. 

§  1021.  The  name  of  the  instrument  indicates  the  office  of 
a  bill  of  exchange ;  which  is,  in  general  terms,  to  exchange  a 
debt  or  credit  due  in  one  place  or  country  for  a  debt  or  credit 
due  in  another  place  or  country.  This  being  a  principal  func- 
tion of  the  draft  or  bill  of  excliange,  the  drawer  and  indorsers 
are  respectively  liable  thereon  to  the  holder  for  all  damages 
sustained  by  him  in  consequence  of  the  dishonor  of  the  bill ; 
and  among  these  damages  is  to  be  included  a  sum  sufficient  to 
cover  the  premium  necessary  to  be  paid  on  a  re-exchange.* 

'  Lord  Tenterdkn,  delivering  the  opinion  in  Scott  v.  Bevan,  says: 
"  Speaking  for  myself  personally,  I  must  say  that  I  still  hesitate  as  to  the 
propriety  of  this  conclusion."  Mr.  J.  Story  thinks  it  difficult  to  reconcile 
the  decision  with  the  doctrine  of  some  other  cases.  Story  on  Conflict  of 
Laws,  §§  308,  283,  284. 

*  Chitty  on  Bills,  684,  "Re-exchange  is  the  expense  incurred  by  the  bill 
being  dishonored  in  a  f()i*eign  country  in  which  it  is  payable,  and  relumed 
to  the  country  in  which  it  is  made  or  indorsed,  and  there  taken  up.  The 
amount  of  it  depends  on  the  course  of  the  exchange  between  the  countries 
through  which  the  bill  has  been  negotiated.  It  43  not  necessary  for  the 
plaintiff  to  show  that  ho  hits  paid  the  re-exchange;  it  suffices  if  he  l)e  liable 
to  pay  it;  but  if  the  Jury  find  that  there  was  not  at  the  time  any  coui-se  of 
re-exchange  between  the  two  foreign  places,  then  no  re-exchangc  is  recov- 
erable. It  appears  not  to  be  decided  whether  any  exchimge  or  re-exchange 
can  be  allowed  between  this  and  an  enemy's  country.  It  is  said  that  the 
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Thus  where  a  bill  drawn  at  Mobile  in  Alabama,  on  a  merchant 
at  Glasgow  in  Scotland,  is  returned  dishonored  for  non-pay- 
ment, the  holder  is  entitled  to  recover  thereon  in  an  action 
against  the  drawer,  or  against  one  who  indoi^sed  the  bill  at 
Mobile,  the  statutory  damages  allowed  by  that  state;  and  in 
the  absence  of  proof  of  any  statute  on  the  subject,  the  holder 
recovers  simply  re-exchange,  with  interest  and  necessary 
♦expenses.*  If  the  bill  has  been  negotiated  through  *731 
another  country,  the  re-exchange  must  be  allowed  be- 
tween the  countries  through  which  it  was  negotiated.  Simeon, 
in  London,  draws  a  bill  of  exchange  on  Boyd  &  Co.,  in  Paris, 
which  after  having  been  negotiated  through  Amsterdam,  is 
presented  to  the  drawees,  who  refuse  to  pay  it  on  account  of  a 
recent  law  of  France  prohibiting  such  payment :  the  drawer 
here  is  liable  for  the  whole  amount  of  the  re-exchange  between 
Paris  and  Amsterdam,  and  between  Amsterdam  and  London ; 
the  bill  having  been  taken  up  by  the  indorser  in  Amsterdam, 
and  transmitted  from  thence  to  the  place  where  it  was 
drawn.* 

"The  nature  of  the  transaction  which  gives  rise  to  the 
question  of  exchange  and  re-exchange  is  this :  A  merchant  in 
London  draws  on  his  debtor  in  Lisbon  a  bill  in  favor  of 
another  for  so  much  in  the  currency  of  Portugal,  for  which  he 

relative  abundance  or  scarcity  of  money  in  different  countries,  is  what 
forms  the  exchange  between  those  countries.  In  the  drawing  of  bills  on  a 
foreign  country,  the  value  of  money  in  that  country  is  the  first  thing  to  be 
inquired  into;  thus,  for  instance,  supposing  71,000  liDres  tumoia  are  worth 
608/.  19^.  lOJ.  English  money  sterling,  and  that  an  English  merchant  has 
sold  goods  of  the  value  of  C0ii2.  19ir.  lOci.  to  a  Frenchman,  who  wishes  to 
pay  for  the  same  by  a  bill  of  exchange  payable  in  France,  the  bill  must  of 
course  be  drawn  for  71,000  Uvres  turnoia;  if  at  the  time  the  bill  is 
due  the  exchange  is  in  favor  of  France,  and  consequently  the  value 
of  71,000  lim'es  turnoiii  exceeds  that  of  G03/.  19^.  l(kL  English  money,  and  the 
bill  be  returned  to  this  country,  and  the  drawer  or  an  indorser  be  called 
on  to  toko  it  up,  he  may,  as  in  the  case  of  Mellish  v.  Simeon^  be  obliged  to 
pay  8002.  48.  5d.  more  than  the  amount  of  the  bill,  which  sum  forms  what 
is  called  the  re-ej(change,  and  is  the  difference  between  the  draft  and  re- 
draft." 

Wlien  a  bill  drawn  and  indorsed  in  England  and  payable  abroad,  is  dis- 
honored by  the  acceptor's  non-payment,  the  holder  is  entitled  as  against  the 
drawer  to  the  amount  of  the  re-exchange,  that  is,  the  value  at  the  rate  of 
exchange  on  the  day  of  the  dishonor,  of  the  sum  expressed  on  the  face  of 
the  bill  in  the  currency  of  the  plaee  where  it  is  payable,  with  interest  and 
expenses.  Luze  v.  Pompe,  98  Eng.  Com.  Law,  587. 

>  Cowperthwaite  v.  Sheffield,  1  Sand.  R,  416. 

•  Hillish  v.  Simeon,  2  H.  Black.  R,  87a 
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receives  its  corresponding  value  at  the  time  in  EngHsIi  cnr- 
rency ;  and  that  corresponding  value  fluctuates  from  time  to 
time,  according  to  the  gi-eator  or  lesser  deiuaud  there  may  be 
in  the  London  market  for  bills  on  Lisbon^  and  the  ^facility  of 
obtaining  them ;  the  diflference  of  that  value  constitutes  the 
rate  of  exchange  on  Lisbon.  The  like  circumstance  and  con- 
siderations take  place  at  Lisbon ,  and  constitute  in  like  manner 
the  rate  of  exchange  on  London.  When  the  liolder,  therefore 
of  a  bill  drawn  on  Lisbon  is  refused  payment  of  it  in  Lisbon^ 
the  actual  loss  which  he  sustains  is  not  the  identical  sum  which 
he  gave  for  the  bill  in  London,  but  the  amount  of  its  contents 
if  paid  at  Libson,  where  it  was  due,  and  the  sum  which  it  will 
cost  him  to  replace  that  amount  upon  the  spot  by  a  bill  upon 
Loudon,  which  he  is  entitled  to  draw  ii]>on  the  pei-sous  there 
who  are  liable  to  him  upon  the  former  bill.  That  cost,  what- 
ever it  may  be,  constitutes  his  actual  loss  and  the  charge  for 
re-exchange.'" 

732*  §  1022.  *Immediately  on  the  dishonor  of  the  bill  the 
holder  has  a  right  under  the  law  merchant  to  re-draw 
from  the  place  where  the  bill  was  payable,  on  the  drawer  or 
indorser,  as  the  case  may  require,  for  the  amount  due  on 
the  protested  paper,  including  expenses  and  re-exchange ;  and 
if  the  holder  re-draw  upon  his  immediate  indorser,  for  an 
amount  sufficient  to  cover  re-exchange  between  the  place  of 
dishonor  and  the  place  of  indorsement,  the  indorser  may  there- 

*  De  Tastet  t.  Baring,  11  East,  265.  The  bill  in  this  case  was  drawn  in 
London  on  Lisbon,  payable  twelve  months  after  date:  and  when  it  was 
presented  for  payment,  Lisbon  being  occupied  by  the  enemy,  it  was  refused 
and  returned  protested  for  non-pnymcnt,  but  the  plaintiff  failed  to  re- 
cover re-exchange,  because  it  did  not  appear  that  there  was  a  course  ol  re- 
exchange  between  Lisbon  and  London  at  the  time  of  the  dishcmor,  or  thai 
the  plaintiff  had  paid  or  was  liable  to  pay  the  same. 

Pollnrd  V.  Sir  Robert  Hcnies,  3  Bos.  &  Pull..  385.  A.  deposited  a  sum 
of  money  at  the  banking-house  of  B.  in  Paris,  for  which  B.  gave  him  his 
note  '*  payable  in  Pans,  or  at  the  choice  of  the  bearer  at  the  Union  Bank  in 
Dover,  or  at  my  usual  residence  in  London,  according  to  the  course  otf 
exchange  upon  Paris."  After  this  note  was  given  the  direct  course  of  ex- 
change between  London  and  Paris  ceased  altogether,  having  been  previous 
to  its  total  cessation  extremely  low ;  the  note  was  at  a  subsequent  period 
presented  for  acceptance  and  payment  at  the  residence  of  B.  in  London,  at 
which  time  there  was  a  circuitous  course  of  exchange  upon  Paris,  by  way 
of  Hamburg.  Held,  that  A.  was  entitled  to  recover  upon  the  note  accord- 
ing to  such  circuitous  course  of  exchange  upon  Paris  at  the  time  when  the 
note  was  presented.  2  Campb.,  65. 
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npon  redraw  upon  Lis  indorser  for  an  amount  sufficient  to 
cover  what  lie  has  been  obliged  to  pay,  together  with  re -ex- 
change; and  so  on  till  the  bill  comes  home  to  the  drawer,  bur- 
dened with  these  successive  and  sometimes  greatly  aggravated 
damages.'  But  as  it  is  a  well  settled  i*ule  tiiat  the  contract  of 
each  of  the  parties,  drawer  and  indorser,  is  to  be  governed  by 
the  law  of  the  place  where  it  is  made,  the  damages  cannot 
exceed  the  rate  allowed  by  that  law ;  and  the  custom  of  this 
country  is  to  limit  the  amount  of  damages  recoverable  on  pro- 
tested bills  to  a  certain  per  cent 

§  1023.  The  custom  in  this  respect  began  at  a  very  early 
day,  and  has  resulted  in  the  enactment  of  statutes  in  nearly  all  the 
states,  prescribing  the  measure  of  damages  to  be  awarded 
on  *the  return  of  dishonored  bills."  We  say,  on  the  return  of  *738 
dislK>nored  bills,  for  the  acceptor  is  not  liable  at  common  law 
for  re-exchange ;  his  engagement  being  to  pay  according  to  the 
laws  of  the  country  where  the  acceptance  is  made."  If  sued  by 
holder  of  the  bill  the  recovery  is  ordinarily  had  at  tlie  place 
where  the  bill  was  payable,  so  that  thei'e  can  be  no  occasion  for 
adding  the  re-exchange.  But  the  reason  of  the  rule  does  not  ap- 
ply,certainly  not  in  its  full  force,  where  the  bill  has  been  returned 
protested  and  the  damages  paid  thereon  by  the  drawer,  who 
brings  an  action  upon  the  bill  in  his  own  name  against  the  ac- 
ceptor ;  in  this  case,  the  drawer  having  funds  in  the  hands  of 
the  acceptor,  has  suffered  an  actual  damage  in  consequence  of 
the  acceptor's  default  Nevertheless,  it  is  clear  that  the  latter 
is  not  liable,  under  the  law  merchant,  on  his  contract  of  accept- 
ance, for  anything  more  than  the  face  of  the  bill  with  intei*est  ;* 
though  he  may,  doubtless,  render  himself  liable  for  the  dam- 
ages by  a  special  engagement* 

>  2  Hen.  Blac^k.  R,  S78.  In  Mellish  v.  Simeon,  a  biU  drawn  in  London 
on  Paris  for  6002.,  and  negotiated  through  Amsterdam,  came  back  to  the 
drawer  charged  with  300Z.  damages,  making  the  sum  payable  thereon  over 
900J.  /  Bank  of  the  United  States  v.  The  U.  States,  2  How.  U.  S.  R,  7U. 
ante,  730. 

*  Hendricks  v.  Franklin,  4  John  R,  119.  Twenty  per  cent,  was  the  rate 
of  damages  formerly  allowed  in  this  state,  to  be  added  to  the  rate  of  ex- 
change.    Graves  v.  Dash,  12  John.  R,  17;  6  Mass.  R,  161;  9  id.,  7. 

*  Napier  v.  Schneider,  12  East.  420;  Hardwicke  ▼.  Farmers*  Bank,  8 
Porter,  539. 

*  King  V.  Phillips,  Peters  C.  C,  850;  Armstrong  v.  Brown,  1  Wash.  C. 
C-,  48,  821. 

*  Greene  v.  Goddard,  9  Mete,  212;  Randolph  v.  Parish,  9  Porter,  76. 
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§  1024.  As  againat  the  drawer  or  indorser,  the  doctrine  of 
re-exchange  is  founded  upon  equitable  principles.  A  bill  is 
drawn  in  this  country,  payable  at  Paris,  in  France.  The  payee 
gives  a  premium  for  it  under  the  expectation  of  receiving  the 
amount  at  the  time  and  place  where  the  bill  is  made  payable. 
It  is  protested  for  non-payment.  Now  the  payees  and  holder 
is  entitled  to  the  amount  of  the  bill  in  Paris.  The  same  sum 
paid  in  this  country,  including  costs  of  protest  and  other 
charges,  is  not  an  indemnity.  The  holder  can  only  be  remun-j 
erated  by  paying  to  him  at  Paris,  on  the  day  of  payment,  the 
principal,  with  costs  and  charges ;  or  by  paying  to  him,  in  this 
country,  those  sums,  together  with  the  difference  in  value  be- 
tween the  whole  sum  at  Paris,  and  the  same  sum  in 
734*  *this  country.  And  this  difference  in  value  is  ascer- 
tained by  the  premium  on  a  bill  drawn  in  Paris  and  pay- 
able in  this  country,  which  should  sell  at  Paris  for  the  sum 
claimed.*  Having  engaged  as  drawer  or  indorser  of  the  bill, 
that  it  should  be  paid  when  due,  at  Paris,  he  is  bound  to  in- 
demnify the  holder  for  the  loss  sustained  by  him  in  conse- 
quence of  its  non-payment. 

§  1025.  When  there  is  an  established  rate  of  exchange  be- 
tween the  place  where  a  bill  is  drawn  or  negotiated,  and  the 
place  where  it  is  payable,  it  is  not  diflScult  to  ascertain  and  de- 
termine the  damages  that  are  justly  recoverable  on  the  bill 
against  the  drawer  and  indorser.  But  when  a  bill  is  drawn  in 
one  state  or  territorv  on  another,  between  which  there  is  but 
little  direct  intercourse  and  no  regular  exchange,  it  becomes  im- 
portant, as  a  matter  of  convenience,  to  prescribe  the  damages 
to  be  allowed  by  statute ;  which  has  been  already  done  in  all 
the  states,  with  two  or  three  exceptions. 

§  1026.  In  New  York,  the  rate  of  damages  to  be  allowed 
and  paid  upon  the  usual  protest  for  non-payment  of  bills  of 
exchange,  drawn  or  negotiated  within  this  state,  is  as  follows : 

1.  If  such  bill  shall  have  been  drawn  upon  any  person  or 
persons  at  any  place  in  either  of  the  eastern  or  New  England 
states,  in  New  Jersey,  Pennsylvania,  Ohio,  Delaware,  Mary- 
land or  Virginia,  or  in  the  District  of  Columbia,  three  dollars 
upon  the  hundred,  upon  the  principal  sum  specified  in  such 
bill. 

»  Bank  of  U.  S.  v.  The  United  States,  2  How.  U.  S.,  711;  per  Mr.  Jus- 
tioe  McLean. 
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2.  If  such  bill  shall  have  been  drawn  upon  any  person  or 
persons  at  any  place  in  either  of  the  States  of  North  Carolina, 
South  Carolina,  Georgia,  Kentucky,  or  Tennessee,  five  dollars 
upon  the  hundred,  upon  the  principal  sura  specified  in  such  bill. 

3.  If  such  bill  be  drawn  upon  any  person  or  person  at  any 
place  in  any  other  state  or  territrory  of  tlie  United  States,  or 
at  any  other  place  on  or  adjacent  to  this  continent  and  north  of 
the  equator,  or  in  any  British  or  other  foreign  posses- 
sions *in  the  West  Indies  or  elsewhere  in  the  Western  *735 
Atlantic  ocean,  ten  dollars  upon  the  hundred  upon  the 
principal  sum  specified  in  such  bill. 

4.  If  such  bill  shall  have  been  dmwn  upon  any  person  oi 
persons  in  any  port  or  place  in  Europe,  ten  doUors  upon  the 
hundred,  upon  the  principal  sum  specified  in  such  bill. 

These  damages  are  in  lieu  of  interest,  charges  of  protest, 
and  all  other  charges  incuired  previous  to  and  at  the  time  of 
giving  notice  of  non-payment ;  but  the  holder  of  such  bill 
shall  be  entitled  to  demand  and  recover  lawful  interest  upon 
the  aggregate  amount  of  the  principal  sum  specified  in  such 
bill,  and  of  the  damages  thereon,  from  the  time  at  which 
notice  of  protest  for  non-payment  shall  have  been  given,  and 
payment  of  such  principal  sum  shall  have  been  demanded.^ 

§  1027.  When  the  contents  of  the  bill  are  expressed  in  the 
money  of  account  of  the  United  States,  the  amount  due  there* 
on,  and  of  the  damages  allowed,  are  to  be  ascertained  and  de- 
termined, without  any  reference  to  thp  rate  of  exchange  exist- 
ing between  this  state  and  the  place  on  which  such  bill  shall 
have  been  drawn,  at  the  time  of  demand  of  payment,  or  of 
notice  of  non-payment.  On  the  other  hand,  where  the  con- 
tents of  the  bi^l  are  expressed  in  the  money  of  account  or  cur- 
rency of  any  foreign  country,  the  amount  due,  exclusive  of 
the  damages  payable  thereon,  is  to  be  ascertained  and  deter- 
mined by  the  rate  of  exchange,  or  the  value  of  such  foreign 
currency,  at  the  time  of  the  demand  of  payment. 

The  same  rate  of  damages  is  allowed  on  the  protest  for 
non-acceptance,  in  lieu  of  interest,  charges  of  protest.,  and  all 
other  charges  incurred  previous  to  and  at  the  time  of  giving 
notice  of  non-acceptance ;  but  the  holder  is  entitled  to  recover 
interest  upon  the  aggregate  amount  of  the  principal  sum  speci- 

>  8  R  B.,  Banks'  Sth  ed.,  70. 
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fied  in  the  bill  and  of  the  damages  thereon,  from  the  time  at 
wliich  iTotice  of  protest  for  non-acceptance  was  given.  These 
damages,  allowed  by  statute,  can  be  reco veiled  only  by  the 
holder  of  the  bill,  who  shall  have  purchased  the  same,  or  some 
interest  therein,  for  a  valuable  considaration.' 

§  1028.  Similar  statutes  are  provided  in  nearly  all  the  other 
states  of  the  Union,  the  amount  allowed  as  damages  varying 
in  the  different  states. 

These  statutes  have  force  only  within  the  state  enacting 
them."  Wliere  a  bill  was  dmwn  at  Bangor,  in  the  state  of 
Maine,  upon  the  defendant,  a  citizen  of  Massachusetts,  in  favor 
of  the  plaintiff,  a  citizen  of  Maine,  and  was  accepted  by  the 
defendant ;  and  the  court  held  tliat  the  plaintiff  was  not  en- 
titled to  recover  the  damages  given  by  tlie  Rsvised  Statutes  of 
Maine,  in  an  action  brought  in  Massachusetts.  The  acceptor 
of  a  bill  is  not  liable  to  the  payee  or  indorsee  for  damages : 
"  it  is  no  part  of  his  contract  to  pay  them ;  and  the  bill,  when 
satisfied  by  him,  is  paid  at  the  place  where  it  was  made  paya- 
ble, and  the  party  does  not  require,  nor  is  he  in  such  a  case  en- 
titled to  the  damages  given  by  statute  in  lieu  of  re-exchange. 
The  holder,  on  protest  for  non-payment,  is  at  liberty  to  pursue 
his  remedy  against  the  acceptor,  drawer  and  indorscrs;  but  if 
he  follows  the  acceptor  to  judgment,  he  cannot  charge  him 

1  3  Revised  Statutes,  Banks'  Sth  ed.,  70. 

Har^ous  v.  Lohens,  3  Sand.  R. ,  213.  This  action  was  brought  by  the 
holders  of  a  bill  drawn  in  New  York  on  Havre,  in  France,  against  the 
drawers  in  New  York.  The  bill  being  dishonored  and  returned,  the  plaint- 
iffs remitted  to  their  correspondent  at  Havre  to  cover  the  same;  and  after- 
wards returned  the  protested  bill  to  Paris,  and  there  received  a  part  of  the 
amount  of  the  bill.  And  the  Superior  Court  say:  **  The  allowan^ of  dam- 
ages rests  upon  the  theory,  that  the  holder  of  the  bill,  by  reason  of  its  noor 
payment,  is  put  to  the  expense  of  remiliing  the  same  amount  to  replace 
that  expressed  in  the  bill,  in  the  country  where  it  was  payable.  Tlie  rate 
of  exchange  measures  the  damages,  in  the  absence  of  a  statutory  or  custom- 
ary regulation.  This  allowance  ia  made  without  any  inquiry  as  to  the  fact 
of  a  remittance  to  cover  the  amount  of  the  protested  bill.  The  liability  to 
pay  the  damages  becomes  perfect,  on  the  return  of  the  protested  bill.  A. 
subsequent  part  payment  by  the  acceptor,  can  have  no  greater  influence  in 
reducing  or  extinguishing  that  liability,  than  a  similar  partial  payment  by 
the  drawer  or  any  other  party.  It  is  as  fixed  and  determinate  an  obligation 
as  the  debt  represented  by  the  sum  expressed  in  the  bill  itself."  Lning  v. 
Barclay,  3  Stark.  R.,  38,  and  the  Bangor  Bank  v.  Hook,  6  Greenl.  R,  174, 
commented  upon. 

«  Fisk  v.  Foster,  10  Mete,  507. 

344 


Damages  ob  Sum  Becoverable.  735 

■ 
with  damages."  As  between  tlic  drawer  and  acceptor,  the 
damasres  mav,  it  seems,  be  recovered  where  the  latter  was 
bound  to  accept  and  pay,  and  tb  \  drawor  has  been  subjected  to 
damages  by  his  neglect ;  but  even  here  the  acceptor  is  not 
liable  for  the  damages  on  his  contract  of  acceptance.' 

§  1029.  Under  the  law  merchant  the  holder  of  a  dis- 
honored foreign  bill  is  entitled  to  recover  against  the  drawer 
or  indorser,  the  principal  named  in  it,  f  ogether  with  interest 
from  the  time  when  it  ought  to  have  been  paid,  aud  the 
necessary  charges  of  protest,  postage,  and  the  current  rate  of 
exchange,  at  the  place  where  the  bill  was  payable,  on  the  place 
where  it  was  drawn  or  indorsed  ;  and  he  is  entitled  also  to  the 
broker's  commission,  and  all  other  necessary  expenses  on  a  new 
bill,  in  case  he  re-draws,  to  reimburse  liimself.* 

§  1030.  Under  the  statutes  of  the  several  states,  the 
holder  in  some  cases  recovers  the  damages  and  expenses  allowed 
by  the  law  merchant,  with  a  certain  per  cent,  added,  so  as  to 
make  a  very  ample  compensation  for  the  delay  of  payment : 
in  other  cases  the  holder  recovers  very  nearly  the  same  amount 
of  damages  given  by  the  common  law.  Considering  that  the 
damages  are  not  allowed  as  a  penalty,  but  as  a  reasonable  and 
fair  compensation  for  the  expense  of  remitting  funds  to  the 
place  of  payment,  the  commercial  rule  is  by  far  the  most 
equitable :'  at  the  same  time  it  is  very  evident  that  a  fixed  rule 
is  the  most  convenient  in  practice,  since  it  generally  dispenses 
with  the  necessity  of  proving  the  rate  of  exchange. 

The  want  of  a  uniform  rule  of  damages  through  the  several 
states,  and  the  inconveniences  arising  from  such  diverse  legis- 
lation on  the  subject,  have  ben  frequently  urged  upon  the 


>  Bowen  v.  Stoddard,  10  Mete.,  875;  Riggs  v.  Lindsay,  7  Cranch, 
500. 

*  Kent's  Com.,  151,  7th  ed. ;  Code  of  Commerce,  art.  181.  In  some 
places  the  new  bill  must  be  stamped  and  a  duty  paid  therefor;  and  the  bill 
must  be  purchased,  which  is  generaUy  done  by  a  broker  for  a  commis- 
sion. 

'  Bangor  Bank  y.  Hook,  5  Qreenl.,  174.  The  acceptor  having  paid  a 
part  of  the  bill,  the  damages  are  diminished  pro  rata;  see  Ilargous  v.  La- 
hens,  8  Sand.  R.,  218,  decided  on  the  same  principle,  but  holding  that  a 
part  payment  made  by  the  acceptor  after  the  holder  has  remitted  funds 
to  meet  the  bill  at  the  place  of  payment,  does  not  diminish  the  damages 
prorata. 
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attention  of  Congress,  in  order  to  procure  the  passage  of 
750*  a  *law  prescribing  the  damages  recoverable  on  bills, 

drawn  in  one  state  upon  another,  or  upon  foreign 
countries;  and  it  has  been  confidently  maintained  that  the 
National  Legislature,  being  clothed  with  the  power  "  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  states," 
is  fully  authorized  to  enact  laws  regulating  and  governing  bills 
of  exchange,  which  are  but  the  instruments  of  commerce/ 

^  See  report  of  Mr.  Verplanck  to  the  House  of  Representatives,  on  the 
subject  of  foreign  bills,  made  March  22,  1826;  8  Kent's  Com.,  159,  7th  ed. 

As  it  may  serve  for  reference  and  elucidation,  it  is  thought  advisable  to 
insert  in  the  following  pages  a  translation  of  that  part  of  the  French  Code 
of  Commerce  relating  to  bills  of  exchange  and  promissory  notes.  It  is  per- 
haps the  most  successful  effort  that  has  yet  been  made  in  the  work  of  codi- 
fying laws,  which,  like  the  great  body  of  the  common  law,  lie  scattered 
through  many  books,  and  require  great  diligence  and  labor  to  bring  them 
together  in  the  form  of  a  symmetrical  treatise.  The  translation  is  not  new, 
but  it  has  been  carefully  compared  with  the  original  and  found  to  be  a  faith- 
ful rendering  of  the  text. 
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CHAPTEE  XIY. 


STAMP  ACTS. 


§  1031.  Althongh  the  stamp  act  of  the  United  States  has 
been  by  late  enactments  almost  entirely  repealed,  and  for  that 
reason,  coupled  with  tlie  additional  one  that  the  negotiable  in- 
stniments  affected  by  it  have  generally  been  baiTed  by  the 
statutes  of  limitations,  an  extended  discussion  of  the  effect  of 
its  provisions  has  been  rendered  more  a  matter  of  historical  in- 
terest than  of  present  practical  value.  Yet  it  has  been  deemed 
best  to  retain  in  a  large  measure  the  original  discussion  of  the 
subject  by  the  author,  adding  thereto  only  such  statements  and 
decisions  as  is  deemed  necessary  to  show  the  construction  that 
has  been  placed  upon  the  act  and  the  constitutional  questions 
that  have  arisen  thereon. 

§  1032.  The  act  of  Congress  of  July  1st,  1862,  as  amended, 
imposed  certain  stamp  duties  upon  every  contract ;  upon  eveiy 
inland  bill  of  exchange,  draft  or  order  for  the  payment  of  any 
sum  of  money  exceeding  twenty  dollars,  otherwise  than  at 
sight  or  on  demand ;  upon  any  bank  check,  draft  or  order  for 
the  payment  of  any  sum  of  money  exceeding  twenty  dollars, 
drawn  upon  any  bank,  person,  company  or  corporation,  at 
sight  or  on  demand ;  upon  every  promissory  note ;  and  upon 
every  memorandum  check,  receipt  or  other  written  or  printed 
evidence  of  an  amount  of  money  to  be  paid  on  demand  or  at 
a  time  designated ;  upon  certificates  of  deposit  in  bank ;  and 
upon  every  foreign  bill  of  exchange  or  letter  of  credit  drawQ 
in  but  payable  out  of  the  United  States,  or  drawn  in  any  foreign 
country  and  payable  in  this.*  The  statute  evidently 
includes  among  inland  bills  those  which  are  drawn  *751 
in  one  state  upon  another,  anywhere  within  the  Union  ; 
and  indicates  very  clearly  those  which  it  regards  as  foreign 
bills.' 

^  See  §  101,  Act  July  1st,  1862,  requiring  the  acceptor  to  stamp  such  bills 
the  same  as  inland  bills,  &c. 

*  See  §  94  of  the  Act  of  July  1, 1862,  and  Schedule  B,  therein  icferrod 
to  as  amended  by  §  6  of  the  Act  of  March  8d,  1868. 
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As  a  means  of  securing  the  payment  of  the  dnties  imposed, 
the  statute  declares  that  every  person  who  shall  make,  sign  or 
issue  any  such  instrument  not  duly  stamped,  or  shall  cause  any 
such  instrument  not  duly  stamped  to  be  made,  signed  or  issued, 
shall  incur  a  penalty  of  fifty  dollars  ;  and  that  such  instrument 
shall  be  deemed  invalid  and  of  no  effect/ 

§  1033.  The  instrument  is  to  be  duly  stamped  when  it 
is  made,  signed  or  issued  ;'  and  it  is  duly  stamped  when  writ- 
ten upon  paper  stamped  so  as  to  denote  the  duty  imposed,  or 
when  it  has  impressed  upon  it  an  adhesive  stamp  denoting  the 
duty  imposed  upon  the  instrument. 

§  1034.  Under  the  act  of  July  1,  1862,  the  amount  of  the 
stamp  dnty  was  not  fixed  with  reference  to  the  time  the  in- 
strument had  to  run  before  it  became  payable ;  and  no  stamp 
was  required  upon  any  of  the  instruments  mentioned,  when 
given  or  drawn  for  the  sum  of  twenty  dollars  or  less.'  The 
amendatory  act,  afterwards  passed,  provided  that  every  memo- 
randum, check,  receipt  or  other  written  or  printed  evidence  of 
an  amount  of  money  to  be  paid  on  demand  or  at  a  time  desig- 
nated, should  be  stamped  the  same  as  a  promissory  note  '*  and 
that  any  inland  bill,  draft  or  order  for  the  payment  of  any 
sum  of  money  exceeding  twenty  dollars,  otherwise  than  at 
sight  or  on  demand,  and  every  promissory  note  should  (in  lieu 
of  the  duties  prescribed  in  schedule  B)  have  a  stamp  or  stamps 
affixed  thereon,  denoting  a  duty,  upon  every  sum  of  two  hun- 
dred dollare,  or  any  fractional  part  thereof,  if  payable  on  de- 
mand or  at  any  time,  not  exceeding  thirty-three  days,  includ- 
ing the  grace,  from  the  date  or  sight,  of  one  cent  (01). 

If  payable  at  any  time  not  less  than  thirty-three  days 
752    as  aforesaid,  and  not  exceeding  sixty-three  days,  includ- 
ing the  grace,  from  date  or  sight,  of  two  cents  (02). 


»  See  §  95  of  the  Act  of  July  1, 1863;  and  §  24  of  ch.  163,  approved  July 
14,  18G3;  and  §  5  of  the  act  of  December  25,  1862;  and  §  17  of  the  act  of 
March  3,  1863. 

«  See  §  09  of  the  act  of  July  1,  1862. 

*  See  Schedule  B  of  Ihnt  act. 

*  See  §  6  of  the  act  of  March  3,  1863.  The  punctuation  of  this  sentence 
is  the  same  as  in  the  official  publication  of  the  statute;  but  the  suggestion 
of  an  able  jurist,  that  a  memorandum-cbeck  was  evidently  intended,  in- 
Bteaxl  of  memorandums  and  checks,  has  almost  the  force  of  a  judicial 
intiirpretation. 
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If  jpajable  at  any  time  not  less  than  sixty-tliroe  days,  as 
aforesaid,  and  not  exceeding  ninety-three  days,  including  the 
grace,  from  date  or  sight,  of  tiiree  cents  (03). 

If  payable  at  any  time  not  less  than  ninety-three  days,  as 
afore^id,  and  not  exceeding^  four  months  from  date  or  sight 
and  grace,  of  four  cents  (Oi). 

If  payable  at  any  time  not  less  than  four  months  as  afoi*e- 
said,  and  not  exceeding  six  months  from  date  or  sight  or  grace, 
of  six  cents  (06). 

If  payable  at  any  time  exceeding  six  months  from  date  or 
sight  and  grace,  of  ten  cents  (10). 

It  is  reasonably  plain  that  this  provision,  though  made  in 
words  not  very  fitly  chosen,  prescribes  the  rate  at  which  the 
instruments  mentioned  must  be  stamped.  "Any  (that  is, 
every)  inland  bill,  draft  or  order  for  the  payment  of  any  sum 
of  money  exceeding  twenty  dollars,  otherwise  than  at  sight  or 
on  demand,  and  every  promissory  note  shall  have  a  stamp  or 
stamps  afiixed  thereon,  denoting  a  duty  of,  so  much,  upon 
every  ev/m,  of  two  hundred  dollars  or  any  fractional  part 
thereof  f  these  terms  must  include  bills,  dmfts  and  notes 
di'awn  for  any  sum  exceeding  two  hundred  dollai*s ;  and  if  so, 
they  fix  the  rate  at  which  all  such  paper  must  be  stamped. 
The  same  form  of  words  used  in  the  same  section  with  refer- 
ence to  any  mortgage  or  personal  bond  for  the  payment  or  to 
secure  the  payment  of  any  definite  or  certahi  sum  of  money, 
evidently  prescribes  the  rats  at  wliiclisuch  instruments  shall  be 
stamped,  in  lieu  of  previous  duties. 

§  1035.  The  act  of  July  Ist,  1862,  and  the  several  acts 
amendatory  thereof,  remained  in  force  until  the  first  day  of 
October,  1872,  when  it  was  repealed  so  far  as  it  i*elated  to  ne- 
gotiable instruments,  except  as  to  the  tax  on  bank  checks, 
drafts,  or  oi-ders,  the  provisions  relating  to  which  are  as  follows : 
"There  shall  be  levied,  collected  and  paid  for  and  in  respect 
of  every  bank  check,  draft,  or  order  for  the  payment  of  money, 
drawn  upon  any  bank,  banker,  or  trust  company,  at  sight  or  on 
demand,  by  any  person  who  makes,  signs  or  issues  the  same,  or 
for  whose  use  or  benefit  the  same  is  made,  signed  or  issued, 
two  cents.'"   But,  a  subsequent  section"  provides  that  all  bank- 


»  U.  S.  Rev.  Stat.,  g  3418. 
•  U.  S.  Key.  Stat.,  §  3420. 
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cliecks,  drafts,  or  orders  as  aforesaid,  issued  by  the  officers  of 
tlie  United  States  government,  or  by  officera  of  any  state, 
county,  town,  or  other  niunicipal  corporation,  are  exempt 
from  taxation,  provided  that  it  is  the  intent  hereby  to  exempt 
from  liability  to  taxation  such  state,  county,  town,  or  other 
municipal  corporations  in  the  exercise  only  of  functions  strictly 
belonging  to  them  in  their  ordinary  governmental  and  munici- 
pal capacity. 

§  1036.  Omiadon  of  the  Btamp^  cmd  its  effect. — Issued  with- 
out being  properly  stamped,  checks,  drafts  or  ordera  for  the  pay- 
ment of  money,  bills  of  exchange  and  promissoiy  notes, 

755  are  to  be  deemed  invalid  and  of  no  effects 

It  is  evident  from  the  amendments  subsequently  made 
that  congress  intended,  by  declaring  such  unstamped  instruments 
invalid  and  of  no  efiEect,  that  they  should  not  be  held  available 
as  the  ground  of  an  action,  nor  received  in  evidence  in  support 
of  an  action  for  the  original  consideration.  But  without  draw- 
ing any  inference  from  the  form  and  substance  of  the  amend- 
ments, the  terms  of  the  statute  are  sufficiently  explicit ;  the 
unstamped  instrument,  issued  after  the  act  goes  into  full 
operation,  is  invalid  and  of  no  effect.  Receiving  it  in  evidence, 
though  not  as  the  ground  of  an  action,  would  be  giving  to  it 
some  effect;  and  that  cannot  be  done  as  the  statute  now 
reads.* 

§  1037.    Effect  of  omitting  tJie  stamp  illtistrated  hf  En- 
glish decisions. — The  English  statutes,  imposing  like  duties, 
declare,  in  so  many  words,  that  unstamped  or  improperly 

756  stamped  bills,  notes  or  drafts,  shall  not  he  pleaded  or 
given  in  evidence  in  any  courts  or  admitted  to  he  goody 

usefvl  or  available  in  la/w  or  in  equity :  and  prohibit  the  com- 
missionera  from  stamping  any  bill  or  note  after  it  is  made.' 
And  under  the  decisions,  an  unstamped  bill  or  note  is  not  re- 
ceivable in  evidence  for  any  purpose  in  furtherance  of  its 
original  design ;  it  is  not  available  as  an  admission.*  Indorsing 
it  over  in  payment  of  a  debt,  or  for  goods  sold,  does  not  suspend 
the  action  on  that  debt,  nor  charge  the  party  receiving  it  with 

>  U.  8.  R  8.,  §  8422. 
'  Id.,  §  8421. 

*  81  Geo.  III.,  c  25,  §  19,  still  in  force;  Fields  v.  Woods,  7  Ad.  &  E.^ 
118. 

•  Wilson  v.  Vysar,  4  Taunt.,  288;  Jardiae  v.  Payne,  1  B.  tfc  Ad.,  663. 
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the  use  of  diligence  in  presenting  it,  or  in  giving  notice  of  its 
non-payment.'  And  it  has  been  held  that  the  giving  of  an  un- 
stamped promissory  note  cannot  be  shown  to  take  the  case  out 
of  the  statute  of  limitations  f  nor  as  establishing  or  furnishing 
a  link  in  a  chain  of  evidence.'  It  may,  of  course,  be  looked  at 
by  the  court  to  determine  its  cliaracter ;  and  it  may  be  used  by 
a  witness  to  refresh  his  memory/  It  has  also  been  received 
and  shown  to  the  jury  for  a  collateral  purpose ;  as,  to  show  in 
an  action  for  the  amount  (money  loaned),  by  the  handwriting, 
that  the  ti*ansaction  occurred  while  the  maker  was  in  a  state  of 
intoxication ;'  and  an  improperly  stamped  bill  has  been  held 
admissible  in  evidence  to  show  an  agreement  usurious  and  il- 
legal ;'  and  the  same  rule  applies  upon  indictments  for  forgery/ 

§  1038.  The  intent  of  the  statute,  and  the  theory  of  the 
decisions  under  it,  is  that  the  unstamped  or  improperly  stamped 
bill  or  note  shall  not  be  rendered  available  or  useful  to  the 
parfy  taking  it.  The  party  making  or  issuing  the  paper  with- 
out a  stamp  incurs  a  penalty ;  and  the  party  taking  it  acquires 
no  advantage  from  the  instrument.  Receiving  it  on  a  debt,  it 
is  of  no  effect ;  and  he  may  therefore  maintain  his  action  for 
the  recovery  of  that  debt,  just  the  same  as  if  the  bill  or  note 
had  not  been  given.*  The  taking  of  part  payment  on  an  agree- 
ment to  give  time  for  the  balance,  with  the  note  improperly 
stamped  by  mistake  for  that  balance,  suspends  the  action  until 
the  time  arrives  at  which  the  note  would  have  matured  ;*  not 
on  account  of  taking  the  notcj  but  by  virtue  of  the  agree- 
ment to  give  time.  In  a  case  like  this,  especially  where  756 
a  prior  valid  agreement  is  surrendered  on  the  execution 
of  a  new  and  invalid  contract,  the  court  may  look  at  the  un- 
stamped pkper  to  ascertain  whether  the  first  was  in  fact  re- 


'  Wilson  V.  Vysar,  4  Taunt,  288;  Cundy  v.  Marriott,  1  B.  &  Ad.,  696; 
Plimley  v.  Westley,  2  Bing.  N.  Cas.,  249. 
«  Jones  V.  Rider,  4  M.  &  W.,  32. 

•  Jturdine  v.  Piiync,  1  Barn.  &  Adol.,  608;  ovcrruliDg  Sutton  y.  Toomer, 
7  B.  <&  C,  410,  and  Bishop  v.  Cliambre,  1  Dawson  &  Lloyd,  88. 

•  Mangliam  v.  Hubbard,  8  B.  &  C,  14. 

•  Gregory  v.  Frazer,  3  Campb.,  454. 

•  Cappock  V.  Bower,  4  M.  &  W.,  861. 
'  Rex  V.  Hawkeswood,  1  Leach,  257. 

•  Wilson  V.  Vysar,  4  Taunt.,  288;  Ruff  v.  Webb,  1  Esp.  Rep.,  129. 

•  Swears  v.  Wells,  1  Esp.  Rep.,  817. 
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■  • 

ecinded ;'  but  in  an  action  on  a  first  bill,  an  unstamped  bill, 
taken  in  i*en6wal  at  the  instance  and  tlirongh  the  influence  of 
the  acceptor  of  both  bills,  cannot  be  submitted  to  the  jury  as 
an  item  of  evidence  to  show  that  the  first  was  canceled  on 
the  reception  of  the  unstamped  bill,  with  the  assent  of  the 
drawer.' 

§  1039.  Tlie  party  making  an  express  agi'eement  to  give  a 
valid  note,  and  delivering  one  on  an  improper  stamp,  may  be 
compelled  by  a  court  of  equity  to  fulfill  his  contract  by  deliver- 
ing a  valid  note — one  properly  stamped.' 

Under  a  special  provision  of  the  English  statute,  a  bank  or 
banker  paying  a  bill,  draft  or  order  insufficiently  stamped,  is 
not  allowed  therefor  in  account/  But  a  creditor  holding  two 
bills,  one  properly  stamped  and  the  other  not,  receiving  money 
from  his  debtor  generally  on  account,  may  apply  the  payment 
on  the  unstamped  bill;'  and  a  payment  into  court  in  an 
action  on  an  unstamped  bill  or  note,  is  a  waiver  of  the  ob- 
jection.' 

§  1040.  An  alteration  in  a  properly  stamped  bill  by  way 
of  correcting  a  mistake,  does  not  vitiate  it ;  as,  where  the 
words  or  order  were  inserted  in  compliance  with  the  original 
intention  of  the  parties,'  or  where  the  date  was  corrected  by 
inserting  the  true  date,'  or  where  the  hona  fide  holder  of  a  bill 
payable  to  blank  or  order  inserts  his  own  name  as  payee.' 
And  an  alteration  made  in  a  bill  or  note  before  it  has  any  legal 
inception,  with  the  consent  of  the  parties  affected  thereby,  does 
not  avoid  the  instrument ;  as,  where  the  drawer  sent  his  dmft 
payable  to  his  own  order  to  the  dmwee  for  acceptance,  and  it 
was  altered  so  as"  to  extend  the  time  of  payment  at  the  request 
of  the  drawee  when  he  accepted  it,"  or  where  a  draft  was 

»  Reed  v.  Deere,  7  P.  «&  C,  261. 

•  Sweeting  v.  Halsey,  9  B.  &  C,  365;  4  M.  &  Ry.,  287,  8.  C. 

•  Aylett  V.  Bennett,  4  East,  45. 

^  55  €ko.  III.,  c.  184,  s.  18.    There  is  no  such  provision  in  tliO  act  of 
Congress. 

»  Biggs  V.  Dwight,  Man.  &  R.,  808. 

•  Israel  v.  Benjamin,  3  Camp.,  40. 

V  Kershaw  v.  Cole,  8  Esp.,  246;  10  East,  487;  Jacobs  v.  Hart,  2  Stark., 
45;  6  M.  &  Sel.,  142;  Byron  v.  Thompson,  11  Ad.  <&  EU,,  81. 

•  Brutt  V.  Rcard,  R  &  M.,  87. 

•  Attwood  v.  Qriffin.  R.  &  M.,  425;  2  C.  &  P.,  888. 
><»  Kennerly  y.  Nash,  1  Stark.,  452. 
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drawn,  indorsed  and    accepted   for  accommodation,  and  the 

date  was  altered  by  the  consent  of  the  parties  before  the 

bill  came  into  the  hands  of  a  holder  for  value.*     Given    758 

for  valne  by  the  drawer  to  the  payee,  or  by  the  latter  to 

his  indorsee,  an  alteration  of  the  draft  vitiates  it,  before  as 

well  as  after  its  acceptance/ 

§  1041.  It  deserves  to  be  noticed  that  the  English  acts  im- 
posing stamp  duties,  are  far  more  specific  than  the  recent  acts 
of  Congress ;  so  that  many  of  their  decisions  are  wholly  in- 
applicable under  our  statute. 

§  1042.  If  the  bill  or  note  be  void  for  the  want  of  a 
stamp,  the  creditor  may,  notwithstanding,  recover  on  the  orig- 
inal consideration,*  and  the  defense  that  the  note  was  not 
stamped  at  the  time  it  was  issued,  is  not  available  against  a 
hona  fide  holder  for  value,  who  received  the  same  after  it  was 
stamped  ;*  receiving  it  without  notice  of  such  defect,  he  is 
protected  from  the  consequences  of  the  illegal  acts  of  others  to 
which  he  was  not  a  party. 

§  1043.  Omitthig  atampy'—pencbUy. — In  addition  to  render- 
ing the  instrument  invalid  for  the  omission  of  a  stamp  the  act 
further  provides  that  "  Any  person  or  persons  who  shall  make, 
sign,  or  issue,  or  who  shall  cause  to  be  made,  signed,  or  issued 
any  insti*ument,  document,  or  paper  of  any  kind  or  description 
whatsoever,  or  shall  accept,  negotiate,  or  pay,  or  cause  to  be  ac- 
cepted, negotiated,  or  paid  any  draft,  or  order,  for  the  payment 
of  money,  without  the  same  being  duly  stamped,  or  having 
tliereupon  an  adhesive  stamp  for  denoting  the  tax  chargeable 
thereon,  and  canceled  in  the  manner  required  by  law,  with  in- 
tent to  evade  the  provisions  of  this  title,  shall,  for  every  such 
oifense,  forfeit  the  snm  of  fifty  dollars.* 

The  omission  to  stamp  must,  however,  be  with  the  intent 
to  evade  the  provisions  of  the  act;  it  matters  not  that  the 
stamp  be  omitted  accidentally  or  even  intentionally,  so  long  as 


>  Downes  v.  Bichardson.  5  B.  &  Aid.,  674;  S.  C,  1  D.  <&  R.,  882;  Tarle- 
ton  V.  Bhinglcr,  7  C.  B.  Rep. ,  812. 

•  Walton  V.  Hastings,  4  Camp.,  228;  B.  C,  1  Btark.,  215. 
•WUson  ▼.  Carey,  40  Vt.,  179. 

*  Sperry  v.  Hoit,  82  la.,  184;  Robinson  v.  Law,  81  id.,  9. 
»  U.  8.  R.  8.,  §  8422. 
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it  is  not  omitted  for  tlic  fraudulent  purpose  specified  in  the  act. 
The  words  "  with  intent  to  evade  the  provisions  of  this  title" 
have  been  held  to  qualify  both  the  clause  invalidating  the  in- 
strument and  that  imposing  the  penalty  of  fifty  dollars.  It 
is  the  fraudulent  attempt  to  evade,  and  not  innocent  omissions 
to  comply  with  the  act,  that  the  statute  is  intended  to  provide 
against,  hence  such  fraudulent  intent  must  be  clearly  and  dis- 
tinctly proven/ 

It  has  been  held  that,  although  the  fraudulent  intent  must 
be  shown,  yet  the  mere  fact  of  the  omission  to  stamp,  coupled 
with  the  presumption  that  the  parties  are  aware  of  the  require- 
ments of  the  statute,  is  sufficient  to  show,  without  explanation, 
an  intent  to  evade  the  requirements  of  the  act.'  We  think, 
however,  that  those  cases  which  require  something  more  than 
the  mere  fact  of  the  omission  of  the  stamp,  in  order  to  charge 
a  pai'ty  with  the  penalties  prescribed  by  the  act,  embody  the 
more  liberal  and  better  opinion  of  the  question.' 

§  1044.  The  act  does  not  in  terms  apply  to  instruments 
offered  in  evidence  in  the  state  courts,  and  it  was  probably  in- 
tended to  apply  only  to  those  courts  established  under  the  con- 
stitution and  laws  of  the  United  States,  and  over  which  con- 
gress can  constitutionally  exercise  legislative  control ;  and  such 
is  the  construction  given  to  the  act  in  the  majority  of  the  de- 
cisions in  the  state  courts,*  though  the  contrary  doctrine  has 
been  asserted.' 


1  Redlich  v.  Doll,  54  N.  Y.,  241;  Green  v.  Hal  way,  101  Mass.,  248: 
Harper  v.  Clark,  17  Ohio  St..  190;  Sawyer  v.  Parker,  57  Me.,  39;  Campbell 
V.  Wilcox,  10  Wall.,  421;  Hitchcock  v.  Sawyer,  89  Vt.,  412;  Hallock  v. 
Jaudin,  34  Cal.,  167;  Rheinstrom  v.  Cone,  26  Wis.,  103. 

'Howev.  Carpenter,  58  Barb.,  382;  Miller  v.  Larmon,  33  How.  Pr., 
417;  Wayman  v.  Torreyson,  4  Nev.,  124;  MUler  v.  Morrow,  3  Cold.,  587. 

» Moore  v.  Moore.  47  N.  Y.,  467;  Green  v.  Holway,  101  Mass..  243; 
PoweU  V.  Feely,  49111.,  143;  Davis  v.  Kichardson,  45  Miss.,  499;  Whitroiin 
V.  Shcckle,  48  Mo.,  537;  McGovern  v.  Hoesback,  53  Peiin.  St.,  177. 

*  Moore  v.  Moore,  47  N.  Y.,  467;  People  v.  Gates,  43  id.,  40;  Moore  v. 
Quirk,  105  Mass.,  49;  GriflSn  v.  Ranney,  35  Conn.,  239;  Rockwell  v.  Hunt, 
40  id.,  328;  Bowen  v.  Byrne,  55  111.,  467;  Sammous  v.  Halloway,21  Mich., 
162;  Dailey  v.  Coker,  33  Tex.,  815;  Bumpass  v.  Taggart,  26  Ark.,  398; 
Dufify  V.  Hobson,  40  Cal.,  240;  Fifield  v.  Cluse,  22  Ind.,  2/6;  Atkins  v. 
Plympton,  44  Vt.,  21. 

^  City  of  Muscatine  v.  Stememan,  80  la.,  526;  but  see  Mitchell  v.  Home 
Ins.  Co.,  82  id.,  421. 
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§  1045.  Power  of  Congress. — OongresB  has,  of  course,  the 
power  to  establish  the  forms  of  process,  mleg  of  evidence  and 
the  entire  mode  of  procedure  in  the  federal  courts,  and  to  pro- 
vide remedies  for  the  enforcement  of  its  revenue  law^  of  which 
the  stamp  act  is  a  part/  But  it  has  no  constitutional  aRj;hority 
to  enact  laws,  whether  for  the  purpose  of  taxation  or  other* 
wise,  that  attempt  to  prescribe  the  formalities  of  contracts,  re(y 
ords,  modes  of  procedui'e,  the  rules  of  evidence,  in  those  courts 
over  which  it  has  no  legislative  control ;  and  the  attempt  to 
exercise  such  control  is  an  usurpation  of  powers  riot  conferred 
on  it  and  is  unconstitutional  and  void.  Instruments,  therefore, 
which  are  unstamped  are  admissible  in  the  state  courts,  though 
they  would  not  be  in  the  courts  of  the  United  States.' 

>  Craig  v.  Dimock,  47  m.,  808. 

*  Moore  v.  Moore,  47  N.  T.,  467;  Craig  v.  Dimock,  47  111.,  808;  Hunter 
y.  Cobb,  1  Bush  (Ky.)«  ^^\  Bumpass  v.  Taggart,  26  Ark.,  898;  Davis  v. 
BicliardsoD,  45  Miss.,  499. 

355 


COHMSBOIAL  C0D£  OF  FsANOB.  776 


APPENDIX. 

BOOK  X    TITLE  VIII. 

OF  THE  OOMMEEOIAL  CODE  OF  FRANCE— OF 
BILLS  OF  EXCHANGE,  PBOMISSORT  NOTES, 
AND  LIMITATION  OF  ACTIONS. 

SECTION  I.     OF  BILLS  OF  EXCHANGE. 

Sec.  1.    Of  the  Fobm  of  Bills  of  Exchange. 

Abt.  110.  The  bill  of  exchange  is  drawn  from  one  place 
on  another  place ; 

It  is  dated ; 

It  specifies ; 

The  snm  to  be  paid ; 

The  name  of  the  person  who  is  to  pay  the  same ; 

The  time  when,  and  the  place  where,  the  payment  is  to  be 
made; 

The  valne  furnished,  whether  in  money,  in  merchandise,  in 
account,  or  in  any  other  manner ; 

It  is  drawn  to  the  order  of  a  third  person,  or  to  the  order 
of  the  drawer  himself; 

If  drawn  in  sets  of  1,  2,  3, 4,  <fec.,  it  is  so  expressed. 

Abt.  111.  A  bill  of  exchange  may  be  drawn  npon  776 
one  person,  and  payable  at  the  domicil  of  a  third. 

It  may  be  drawn  by  the  order  and  for  the  account  of  a 
third  person. 

Abt.  112.  All  bills  of  exchange,  containing  a  fictitious 
name,  quality,  domicil,  place  where  drawn,  or  where  payable, 
are  held  to  be  only  simple  promises. 

Art.  113.  The  signature  of  a  married  or  single  woman, 
not  a  sole  trader,  to  a  bill  of  exchange,  is  equivalent,  with  re- 
spect to  her,  only  to  a  simple  promise. 

Art.  114.  Bills  of  exchange  signed  by  minors,  not  mer- 
chants, are  void  in  respect  to  them,  saving  the  rights  of  the 
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respective  parties,  conformably  to  article  1312  of  the  Code 
Napoleon.' 

Sec.  2.    Of  Provision  fob  Payment 

Aet.  116.  Provisions  ought  to  be  made  by  the  drawer,  or 
by  the  person  for  whose  account  the  bill  of  exchange  is  drawn ; 
but  the  drawer  does  not  on  that  account  cease  to  be  personally 
liable. 

Abt.  116.  There  has  been  provision,  if,  when  the  bill  of 
exchange  becomes  due,  tlie  person  on  whom  it  is  drawn  is  in- 
debted to  the  drawer,  or  to  the  person  on  whose  account  it  is 
drawn,  in  a  sum  at  least  equal  to  the  amount  of  the  bill  of  ex- 
change. 

Abt.  117.    The  acceptance  supposes  or  assumes  provision ; 

It  is  proof  of  it  in  regard  to  the  indarsera ; 

Whether  the  bill  be  accepted  or  not,  the  drawer  solely  is 
bound  to  prove,  in  case  of  denial,  that  those  on  whom  the  bill 
was  drawn,  had  provision  at  the  maturity  of  the  bill ;  other- 
wise he  is  held  responsible,  although  the  protest  may  have 
been  made  after  the  fixed  time. 

Sec,  3.    Of  the  Aooeptanoe. 

Abt.  118.  The  drawer  and  indorsers  of  a  bill  of  exchange, 
are  joint  and  several  sureties  for  the  acceptance  and  payment 
of  the  bill  at  maturity. 

Art.  119.  The  refusal  of  acceptance  is  verified  by  an  act 
which  is  called  protest  for  noji-acceptance. 

Art.  120.  On  the  notification  oi protest fornonraccept- 
anccy  the  indorsers  and  tlie  drawer  are  respectively  bound  to 
give  security  for  the  payment  of  the  bill  when  due,  or  for  re- 
imbursement  with  expenses  of  protest  and  rc-exchange. 

The  security,  whether  for  the  drawer  or  indorser,  is  a  joint 
obligation  only  with  the  pereon  for  whom  the  security  is  given. 

Art.  121.  He  who  accepts  a  bill  of  exchange,  contracts 
an  obligation  to  pay  the  amount  of  it. 

The  acceptor  is  not  released  from  his  acceptance, 
777    even  though  the  drawer  should  have  failed  without  his 
knowledge  before  the  acceptance. 

*  The  article  referred  to  provides  that  when  minors,  interdicted  persons, 
or  married  women,  are  admitted  in  these  qualities  to  plead  in  bar  to  their 
engagements,  the  reimbursement  of  any  money  which  may  have  been  paid 
to  their  use,  during  their  minority,  interdiction  or  marriage,  cannot  be 
obtained,  unless  it  be  proved  that  the  sums  paid  have  been  beneficial  to 
them. 
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Aet.  122.  The  acceptance  of  a  bill  of  exchange  must  be 
Bigned. 

It  is  expressed  by  the  word  accepted. 

It  is  dated,  if  the  bill  be  at  one  or  more  days  or  months 
after  sight. 

And,  in  the  latter  case,  the  want  of  a  date  to  the  accept- 
ance renders  the  bill  payable  at  the  term  expressed  in  it, 
counting  from  its  date. 

Art.  1 23.  The  acceptance  of  a  bill  of  exchange,  payable 
in  another  phice  than  that  of  the  residence  of  the  acceptor, 
must  indicate  the  dotnicil  where  the  payment  is  to  be  made, 
or  the  protest  in  case  of  non-payment. 

Art.  124.  The  acceptance  cannot  be  conditional;  but  it 
may  be  limited  in  regard  to  the  sum  accepted. 

In  this  case,  the  holder  is  bound  to  have  the  bill  protested 
for  the  deficiency. 

Art.  125,  A  bill  of  exchange  must  be  accepted  on  ita  pre- 
sentment, or,  at  the  latest,  twenty- four  honre  afterwards. 

After  twenty-four  hours  have  elapsed,  if  it  be  not  returned, 
accepted  or  not  accepted,  he  who  has  retained  it  is  liable  for 
damages  towards  the  holder. 

Sec.  4.     Of  Aockptanoe  supra  Protest  or  by  Intervention. 

Art.  126.  At  the  time  of  the  protest  for  non-acceptance, 
the  bill  may  be  accepted  by  a  third  person,  for  the  honor  of 
the  drawer,  or  one  of  the  indoi-scrs. 

The  acceptance  sxt^jpra  is  mentioned  in  the  protest  itself, 
and  is  signed  by  the  acceptor. 

Art.  127.  Tlie  acceptor  supra  protest  is  bound  to  notify 
without  delay,  his  acceptance  to  the  person  for  whose  honor  it 
was  made. 

Art.  128.  The  holder  of  the  bill  retains  all  his  rights 
against  the  drawer  and  the  indorsors,  on  account  of  the  non- 
acceptance  by  the  person  on  whom  the  bill  was  drawn,  not- 
withstanding any  acceptance  e^ipra  protest. 

Sec.  6.  Of  the  Maturiiy  or  Term  of  Payment,  of  a  Bill  of 

EXOHANOE. 

Art.  129.    A  bill  of  exchange  may  be  drawn  payable  at 

sight ; 

At  one  or  more  days        \ 
one  or  more  months     >  after  sight, 
one  or  more  usances     ) 
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A.t  one  or  more  days        1 
one  or  more  months     >  after  date, 
one  or  more  nsances     ) 

On  a  day  fixed  or  determined. 

At  or  during  a  fair. 

Art.  130.     A  bill  of  exchange  drawn  at  sight  is  payable  on 

its  presentment. 

Art.  131.     The  maturity  of  a  bill  of  exchange, 

At  one  or  more  days        ) 

one  or  more  montlis     >  after  sight, 
one  or  more  nsances     ) 

Is  determined  by  the  date  of  the  acceptance,  or  by  that  of 
the  protest  for  non-acceptance. 

Art.  132.  The  nsance  is  thirty  days,  which  run  from  the 
day  after  the  date  of  the  bill. 

The  months  are  according  to  the  regulation  of  the  Gregorian 
calendar. 

Art.  133.  A  bill  of  exchange  payable  at  a  fair,  is  at  ma- 
turity on  the  evening  preceding  the  day  fixed  for  the  closure 
of  the  fair,  or  the  day  of  the  fair,  if  it  continue  only  one 

day. 
778  Art.  134.     If  a  bill  of  exchange  fall  due  on  a  legal 

holiday,  it  is  payable  the  preceding  evening. 

Art.  135.  All  days  of  grace,  of  favor,  of  usage,  or  local 
custom,  for  the  payment  of  bills  of  exchange  are  abolished. 

Sec.  6.    Of  the  Indorsement. 

Art.  136.  The  property  in  a  bill  of  exchange  is  trans- 
ferred by  means  of  indorsement. 

Art.  137.     The  indorsement  is  dated. 

It  expresses  the  value  received. 

It  mentions  the  name  of  the  person  to  whose  order  it  is 
payable. 

Art.  138.  If  the  indorsement  be  not  conformable  to  the 
regulations  of  the  preceding  article,  it  does  not  affect  the 
transfer  of  the  bill;  it  operates  only  as  a  simple  power  of 
attorney. 

Art.  139.  It  is  forbidden  to  antedate  the  indorsements, 
under  the  penalty  attached  to  forgery. 

Sec,  7.    Of  LiABiLmr. 

Art.  140.     All  those  who  have  signed,  accepted,  or  in- 
dorsed a  bill  of  exchange,  are  jointly  and  severally  bound  as 
sureties  to  the  holder. 
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Sec.  8.     Of  the  Guaranty. 

Akt.  141.  The  payment  of  a  bill  of  exchange,  independ- 
ently of  the  acceptance  and  the  indorsement,  may  be  secured 
by  a  written  guaranty. 

Art.  142.  This  guaranty  is  given  by  a  third  person,  of 
the  bill  itself,  or  in  a. separate  instrument  of  writing. 

The  person  thus  becoming  guarantee,  is  jointly  and  sever- 
ally bound  with  the  drawers  and  indorsers,  saving  any  different 
stipulations  between  the  parties. 

Sbc.  9.     Of  the  Payment. 

Art.  143.  A  bill  of  exchange  must  be  paid  in  the  kind 
of  money  mentioned  in  it. 

Art.  144.  He  who  pays  a  bill  of  exchange  before  it  is 
due  is  responsible  for  the  validity  of  the  payment. 

Art.  145.  He  who  pays  a  bill  of  exchange  when  it  is  due, 
and  without  opposition,  or  notice  of  objection,  is  presumed  to 
be  validly  discharged. 

Art.  146.  The  holder  of  a  bill  of  exchange  cannot  be 
compelled  to  receive  payment  for  the  si^me  before  its  maturity. 

Art.  147.  The  payment  of  a  bill  of  exchange  made  on 
the  presentment  of  a  second,  third,  fourth,  &c.,  of  the  set,  is 
valid,  when  the  second,  third,  fourth,  &c.,  expresses  that  the 
payment  of  one  renders  the  other  void. 

Art.  148.  He  who  pays  a  bill  of  exchange  on  the  pre- 
sentment of  a  second,  third,  fourth,  &c.,  of  a  set,  without  re- 
tiring that  on  which  his  acceptance  is  written,  is  not  discharged 
in  regard  to  third  persons  holding  that  accepted  bill. 

Art.  149.  Objection  to  the  payment  of  a  bill  is  not  ad- 
mitted, except  in  case  the  bill  be  lost,  or  the  holder  has 
failed. 

Art.  150.  In  case  of  the  loss  of  a  bill  of  exchange  not  ac- 
cepted, he  to  whom  it  belongs  may  presecute  for  the  payment 
on  a  second,  third,  fourth,  &c. 

Art.  151.  If  the  bill  of  exchange  lost  be  accepted,  the 
payment  of  it  cannot  be  required  on  a  second,  third,  fourth, 
&c.,  except  by  the  order  of  the  judge,  and  on  giving  security. 

Art.  152.  If  he  who  has  lost  a  bill  of  exchange,  whether 
accepted  or  not,  cannot  present  a  second,  third,  fourth,  &c.,  of 
the  set,  he  may  demand  the  payment  of  the  bill  lost,  and  ob- 
tain it,  by  order  of  a  judge,  on  proving  his  property  therein  by 
his  books,  and  giving  security. 
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Art.  153.     In  case  of  refusal  of  payment,  on  a  de- 
779    mand  made,  in   virtne  of  the    two   preceding  articles, 
tUe  owner  of  a  bill  of  exchange  lost,  preserves  all  his 
rights  by  a  regular  protest. 

This  protest  must  be  made  the  next  day  after  the  bill  lost 
became  due. 

It  must  be  notified  to  the  drawer  and  indorsers,  in  the  forms 
and  within  the  time  hereafter  prescribed  for  the  notice  of  pro- 
test. 

Abt.  154.  The  owner  of  a  bill  of  exchange,  lost  or  mis 
laid,  must,  in  order  to  procure  a  second,  apply  to  his  immediate 
indorser,  who  is  bound  to  lend  his  name  and  assistance  in  an 
application  to  his  own  indorser,  and  so  on,  ascending  from  in- 
dorser to  indoi'ser,  up  to  the  drawer  of  the  bill.  The  owner 
of  the  bill  lost  or  mislaid  must  bear  the  expense. 

Art.  155.  The  engagement  of  the  surety  mentioned  in 
articles  151  and  152  is  extinguished  after  the  lapse  of  three 
yeara,  if  during  that  time  there  has  been  neither  demand  nor 
judicial  prosecution. 

Art.  156.  The  payments  made  on  account,  as  part  of  the 
amount  of  a  bill  of  exchange,  operate  in  discharge  of  the 
drawer  and  indorsers. 

The  holder  is  bound  to  have  the  bill  protested  for  the 
balance. 

Art.  157.  The  judges  cannot  grant  any  delay  for  the  pay- 
ment of  a  bill  of  exchange. 

Sec.    10.     Of  Payments   supra  Protest,  or  by   Interven- 

TIOJNT. 

Art.  158.  A  bill  of  excliange  protested  may  be  paid  by 
an  intervening  person,  for  the  honor  of  the  drawer,  or  one  of 
the  indorsers. 

The  intervention  and  tlie  payment  mnst  be  stated  in  the 
certificate  of  protest,  or  at  the  bottom  of  it. 

Art.  159.  He  who  pays  a  bill  of  exchange  supra  protest, 
is  substituted  in  the  rights  of  the  holder,  and  bound  to  observe 
the  same  formalities. 

If  the  payment  supra  protest  be  made  for  the  account  of 
the  drawer,  all  the  indorsers  are  dis3harged.  If  it  be  made  for 
an  indorser,  all  the  subsequent  indorsers  are  discharged. 

If  there  be  a  concurrence  of  several  persons,  in  the  pay- 
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ment  of  a  bill  of  exchange  9upra  protest,  he  -who  effects  the 
most  towards  the  discharge  is  preferred. 

If  he  on  whom  a  bill  was  originally  drawn,  and  against  whotn 
protest  for  non-acceptance  has  been  made,  presents  himself  to 
pay  it,  he  shall  be  preferred  to  all  others. 

Sec.  11.    Of  the  Eights  and  Duties  of  the  Holder. 

Aet.  160.  The  holder  of  a  bill  of  exchange  drawn  from 
the  Continent  and  the  European  Islands,  and  payable  in 'the 
European  possessions  of  France,  whether  at  sight,  or  at  one  or 
more  days,  months,  or  usances,  after  sight,  must  demand  pay- 
ment, or  acceptance,  within  six  months  from  its  date,  under  the 
penalty  of  losing  his  remedy  against  the  indorsers,  and  even 
against  the  drawer,  if  the  latter  has  made  provision  for  the 
payment  of  the  bill  in  the  hands  of  the  drawee. 

A  delay  of  eight  months  is  allowed  for  the  presentment  of 
a  bill  drawn  fsom  the  parts  of  the  Levant,  and  northern  coasts 
of  Africa,  on  the  European  possessions  of  France,  and  recip- 
rocally, from  the  Continent  and  European  Islands,  on  the 
French  establishments  in  the  Levant,  and  northern  coasts  of 
Africa. 

A  year  is  allowed  for  the  presentment  of  bill#drawn  on  the 
western  coasts  of  Africa  as  far  as,  and  including  the  Cape  of 
Good  Hope. 

A  year  is  also  allowed  for  the  presentment  of  bills  of  780 
exchange  drawn  from  the  American  continent  and  West 
India  islands,  on  the  European  possessions  of  France,  and  re- 
ciprocally, from  the  European  continent  and  islands,  on  the 
French  possessions  or  establishments  on  the  Western  coasts  of. 
Africa,  on  the  American  continent  and  West  India  islands. 

Two  years  are  allowed  for  the  presentment  of  bills  of  ex- 
change from  the  East  India  continent  and  islands,  on  the  Euro- 
pean possessions  of  France,  and. reciprocally  from  the  European 
continent  and  islands,  on  the  French  possessions  or  ests^blish- 
ments  on  the  East  Indian  continent  and  islands. 

The  delays  above  mentioned,  of  eight  months,  one  year, 
and  two  years,  are  allowed  to  be  doubled  in  time  of  maritime 
war. 

Abt.  161.  The  holder  of  a  bill  of  exchange  must  demand 
payment  on  the  day  of  its  becoming  due. 

Art.  162.    The  refusal  of  payment  must  be  verified  the 
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next  day  after  it  became  due,  by  a  certificate,  which  is  called  a 
protest  for  non^^yment. 

If  this  day  be  a  legal  holiday,  the  protest  is  made  on  the 
following  day. 

Aet-  163.  The  holder  is  not  excused  from  making  the 
protest  for  non-payment,  neither  by  the  protest  for  non-accept- 
ance, nor  by  the  death  or  failure  of  the  person  on  whom  the 
bill  is  drawn. 

In  case  of  failure  of  the  acceptor,  before  the  bill  becomes 
due,  the  holder  may  cause  it  to  be  protested,  and  have  recourse 
to  the  other  parties  on  the  bill. 

Art.  164.  The  holder  of  a  bill  of  exchange  protested  for 
non-payment,  may  pursue  his  remedy  against  the  sureties, 

Either  individually  against  the  drawer  and  each  of  the  in- 
dorsers. 

Or  jointly  against  the  indorsei'S  and  drawer. 

The  same  right  exists  for  each  of  the  indorsers  in  regard 
to  the  drawer,  and  all  the  preceding  indorsers. 

Art.  165.  If  the  holder  would  pursue  his  remedy  indi- 
vidually against  his  immediate  indorser,  or  the  drawer,  in  case 
the  bill  came  directly  from  him,  he  must  give  him  notice  of 
the  protest,  and  in  default  of  reimbursement,  commences  his 
suit  against  lAn  within  fifteen  days  from  the  date  of  the  pro- 
test, if  the  said  indorser  or  drawer  reside  within  the  distance 
of  five  myriameters  (10  leagues,  equal  to  about  25  miles). 

This  period  of  delay,  with  respect  to  the  indorser  or  drawer, 
domiciled  at  a  greater  distance  than  five  myriametei'S  from  tlie 
place  where  the  bill  of  exchange  was  payable,  shall  be  increased 
one  day  for  every  two  and  a  half  myriameters  exceeding  the 
five  before  mentioned. 

Art.  166.  In  case  of  the  protest  of  bills  of  exchange  drawn 
in  France,  and  payable  out  of  the  continental  territory  of 
France  in  Europe,  the  remedy  against  the  drawers  and  indors- 
ers residing  in  France,  must  be  puraued  within  the  following 
periods,  to  wit : 

Two  months  for  bills  payable  in  Corsica,  in  the  island  of 
Elba,  or  Capraja,  in  England,  and  in  the  countries  bordering  on 
France. 

Four  months  for  those  payable  in  the  other  states  of 
Europe. 

Six  months  for  those  payable  in  the  ports  of  the 
781  Levant  and  on  the  northern  coast  of  Africa. 
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A  year  for  those  payable  on  the  wiestern  coasts  of  Africa, 
as  far  as,  and  including  the  Cape  of  Good  Hope,  and  in  the 
West  Indies. 

Two  years  for  those  payable  in  the  East  Indies. 

These  periods  of  delay  are  allowed  in  the  same  proportions, 
for  pursuing  the  remedy  against  the  di*awer8  and  indorsers 
residing  in  tlie  French  possessions  eitnated  out  of  Europe. 

The  above  mentioned  delays,  of  six  months,  a  year,  and 
two  years,  are  allowed  to  be  doubled  in  time  of  maritime  war. 

Aet.  167.  If  the  holder  pursue  his  remedy  against  the  in- 
dorsers and  drawer  jointly,  he  is  allowed,  with  respect  to  each 
of  them,  the  period  of  delay  deteimined  by  the  preceding  ar- 
ticles. 

Each  of  the  indorsers  has  the  right  of  pursuing  fhe  same 
remedy,  either  individually  or  jointly,  within  the  same  period 
of  delay. 

In  respect  to  them,  the  time  allowed  begins  to  run  from 
the  day  af t^r  the  service  of  judicial  citation. 

Abt.  168.  After  the  expiration  of  the  above  mentioned 
periods  of  delay. 

For  the  presentment  of  a  bill  of  exchange  at  sight,  or  at 
one  or  more  days,  or  months,  or  usances,  after  sight. 

For  the  protest  of  non-payment, 

For  the  action  against  the  sureties. 

The  holder  of  a  bill  of  exchange  is  barred  of  all  rights 
against  the  indorsers. 

Abt.  169.  The  indorsers  are  equally  barred  from  all 
remedy  against  prior  indoreers,  after  the  expiration  of  the 
above  periods  of  delay,  each  as  it  respects  himself. 

Abt.  170.  The  same  exception  to  the  right  of  action  of 
the  holder  and  the  indorsers  is  allowed  with  respect  to  the 
drawer  himself,  if  the  latter  prove  that  provision  was  made 
for  the  payment  of  the  bill  at  its  maturity. 

Tiie  holder  in  this  Ciiso  preserves  his  right  of  action  only 
against  the  person  on  whom  the  bill  was  drawn. 

Abt.  171.  The  effect  of  the  exception  or  bar  to  the  riglit 
of  action  pronounced  in  the  three  preceding  articles,  ceases  in 
favor  of  the  holder  against  the  drawer,  or  against  any  of  the 
indorsers  who,  after  the  expiration  of  the  periods  of  delay  fixed 
for  the  protest,  the  notice  of  protest,  or  the  commencement  of 
the  suit,  has  received  in  account,  as  se^off,  or  otherwise,  the 
funds  destined  for  the  payment  of  the  bill  of  exchange. 
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Abt.  172.  Independently  of  the  formalities  prescribed  for 
pursuing  the  remedy  against  the  sui'eties,  the  holder  of  a  bill  of 
exchange  protested  for  non-payment,  may,  by  obtaining  the 
permission  of  the  judge,  attach  conservatively  the  personal 
property  of  the  drawer,  acceptors  and  indorsers. 

Sec,  12.    Of  Pkotests. 

Art.  173.  The  protest  for  non-acceptance,  or  non-pay- 
ment, is  made  by  two  notaries,  or  by  one  ^notary  and  two 
witnesses,  or  by  a  bailiff  and  two  witnesses. 

The  protest  must  be  made, 

At  the  domicil  of  the  person  on  whom  the  bill  was  drawn, 
or  at  his  last  known  place  of  residence ; 

At  tht5  domicil  of  the  person  mentioned  in  the  bill  of  ex- 
change, who  is  to  pay  it  in  case  of  need  ; 

At  the  domicil  of  the  acceptor  svjrra  protest. 
The  whole  is  a  single  instrument  of  writing. 
782        In  case  of  false  indication  of  domicil,  the  protest  is 
preceded  by  certificate  of  perquisition  or  inquiry. 

Art.  174.     The  protest  contains, 

The  literal  copy  of  the  bill  of  exchange,  the  acceptance,  in- 
dorsements, and  directions  therein  mentioned ; 

The  demand  of  payment  of  the  bill  of  exchange. 

It  declares  the  presence  or  absence  of  the  person  who  ought 
to  pay  it. 

The  motives  of  refusing  payment,  and  the  inability  or  re- 
fusal to  sign. 

Art.  175.  No  act  on  the  part  of  the  holder  of  the  bill  can 
supply  the  place  of  the  protest,  except  in  the  cases  provided  for 
by  article  150,  and  following,  concerning  the  loss  of  a  bill  of 
exchange. 

Art.  176.  The  notaries  and  bailiffs  are  bound,  under  the 
penalty  of  loss  of  office,  and  of  costs  and  damages  to  the  parties, 
to  take  an  exact  cojiy  of  the  protests,  and  to  transcribe  them  at 
length,  day  by  day,  and  in  the  order  of  the  dates,  in  a  particu- 
lar register,  marked  and  certified,  and  kept  in  the  forms  pre- 
scribed for  books  of  record. 

Sec.  13.    Of  Ke-ezchakoe. 

Abt.  177.    Be-exchange  resnlts  from  the  act  of  re-drawing. 
Art.  178.    Be-drawing  is  when  the  holder  of  a  bill  pro* 
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tested  draws  another  bill  on  the  drawer,  or  one  or  more  of  the 
indorsers,  of  the  former  bill,  to  reimburse  himself  for  the  prin- 
cipal of  the  bill  protested,  his  expenses,  and  the  new  exchange 
which  he  pays. 

Abt.  179.  Ee-exchange  is  regulated,  with  respect  to  the 
drawer,  by  the  current  rate  of  exchange  at  the  place  wherc  the 
bill  was  payable,  on  the  place  whence  it  was  drawn. 

It  is  regulated  with  respect  to  the  indorsers,  by  the  rate  of 
exchange  at  the  place  where  the  bill  has  been  remitted  or  ne- 
gotiated by  them,  on  the  place  where  the  reimbursement  is  to 
be  effected. 

Art.  180.  The  bill  re-drawn  is  accompanied  by  the  return- 
account. 

Art.  181.     The  return  account  contains, 

The  amount  of  the  bill  protested ; 

The  expenses  of  protest,  and  other  lawful  charges,  such  as 
banker's  commission,  brokerage,  stamp  duties,  and  postage  of 
letters. 

It  mentions  the  name  of  the  person  on  whom  the  bill  for 
reimbursement  is  drawn,  and  the  rate  of  exchange  at  which  it 
is  negotiated. 

It  is  certified  by  an  exchange  agent. 

In  places  where  there  are  no  exchange  agents,  it  is  certified 
by  two  merchants. 

It  is  accompanied  with  the  bill  of  exchange  protested,  the 
protest,  or  a  certified  copy  of  it. 

In  case  the  bill  for  reimbursement  be  drawn  on  one  of  the 
indorsers,  it  is  accompanied  besides  with  a  certificate  attesting 
the  course  of  exchange  at  the  place  where  the  bill  protested 
was  payable,  on  the  place  whence  it  was  drawn. 

Art.  182.  There  can  be  made  only  one  return  ac-  783 
count  on  the  same  bill  of  exchange. 

Tliis  return  account  is  reimbursed  from  indorser  to  indorser, 
and  finally  by  the  drawer. 

Art.  183.     The  re-exchanges  cannot  be  accumulated. 

Each  indorser,  as  well  as  the  drawer,  is  charged  with 
only  one. 

Art.  184.  Interest  on  the  principal  of  the  bill  of  ex- 
change protested  for  non-payment,  is  due  from  the  date  of 
the  protest 

Art.  185.    Interest  on  the  expenses  of  protest,  re-exchange, 
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and  other  lawful  charges,  is  due  only  from  the  day  of  judicial 
demand. 

Art.  186.  No  re-exchange  is  dae,  if  the  return  account  be 
not  accompanied  with  the  ceitificates  of  an  exchange  agent,  or 
of  merchants,  as  prescribed  in  article  181. 

SECTION  II.     OP  PROMISSORY  NOTES. 

Art.  187.  All  the  provisions  relative  to  bills  of  exchange, 
and  concerning, 

The  maturity  of  the  bill, 

The  indorsement, 

The  joint  and  several  responsibility. 

The  guaranty, 

The  payment, 

The  payment  Bujpra  protest, 

The  protest, 

The  duties  and  rights  of  the  holder, 

The  re-exchange,  or  expenses. 

Are  applicable  to  promissoiy  notes  without  prejudice  to  tlie 
regulations  relative  to  the  cases  provided  for  by  articles  636, 
687  and  638  of  title  2,  book  IV. 

Art.  188.    Promissory  notes  are  dated. 

They  mention. 

The  sum  to  be  paid, 

The  name  of  the  person  to  whose  order  they  are  made, 

The  time  of  payment. 

The  value  received,  whether  i|i  money,  in  merchandise,  on 
account  or  in  any  other  manner. 

SECTION  IDL     OP  LIMITATIONS  OF  ACTIONS. 

Art.  189.    All  actions  relative  to  bills  of  exchange  and 

promissory  notes,  signed  by  merchants,  traders  or  bankers,  or 

for  commercial  transactions,  are  limited  to  five  years, 

784  counting  from  the  day  of  the  protest,  or  from  that  of  the 
last  judicial  proceeding,  if  there  has  been  no  judgment, 

or  if  the  debt  has  not  been  acknowledged  by  a  separate  instru- 
ment in  writing. 

Nevertheless,  persons    presumed   to   be  debtors  shall  be 
bound,  if  required,  to  declare  under  oatli,  that  they  are  no 
longer  indebted  ;  and  their  widows,  heirs  or  assigns,  that  they 
verily  believe  that  nothing  remains  due. 
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A. 

ABSOOMBINQ^  by  maker  of  a  note,  demand,  184, 185. 

by  the  drawee  of  a  bill,  688. 

presentment  where  maker  or  acceptor  has  abecondedk 
669. 

diligence  to  find  address  of  party,  sufficient^  when,  866. 

* 

AB8BNOB,  of  maker  of  note  from  the  state,^  184^  185. 
or  from  his  residence,  184, 185. 
in  case  of  guaranty,  888,  885. 

AOOBFTAMOB,  when  qualified,  effect  of,  156-160,  686,  586. 

contract  of,  564. 
who  may  accept,  564 

duty  of  drawee  to  accept,  not  a  legal  duty,  664 
of  checks  by  certifying  them,  565. 
when  a  written  promise  is  an,  567,  568. 
may  be  by  telegraph,  when,  567. 
by  parol,  when  may  be,  569. 
by  a  written  promise,  570,  571. 
statutes  of  New  York  on  the  subject,  570. 
design  and  requirements  of,  570-678. 
must  be  signed  by  acceptor  or  agent,  571.- 
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agent  must  produce  authority,  571. 

taking  acceptance  from  unauthorized  agent  xeleaaes 

prior  parties,  671. 
must  be  signed,  572. 
in  blank,  liability  of  acceptor,  673. 
may  be  after  protest,  672. 
either  of  set  may  be  presented  for,  673. 
when  more  than  one  part  accepted,  573. 
promise  of  must  be  uncondiitional,  573. 
must  be  within  reasonable  time  b^ore  drawing,  678. 
alteration  by  drawee  after  promise  of,  578. 
bill  must  be  taken  on  faith  of  promise  of,  676. 
authority  to  draw  by  letter,  an  acceptance  when,  678. 
oollateral  acceptances,  685-678. 
an  agreement  to  accept,  676-678. 
drawee  has  reasonable  time  to  make,  579. 
what  drafts  deemed  accepted,  580. 
destruction  of  bill  by  drawee,  or  refusal  to  return.  681. 
date  of,  is  prima  facie  evidence  of  time  made,  681. 
presumed  to  be  made  within  reasonable  time,  68L 
general  acceptance,  681. 
what  it  admits,  600. 
holder  may,  if  he  chooses,  take  a  qualified  aooeptance, 

582. 
presumption  raised  by,  682. 
irrcYocable  when,  582. 
effect  of  conditional  acc^^ptances,  688-686. 
acceptance,  how  construed,  586. 
of  bills  drawn  against  consignments  of  goods,  687-689« 
not  to  be  varied  by  parol ,  590,  591. 
when  may  bo  so  varied,  592. 
to  pay  at  another  place,  effect  of,  698. 
rule  of  pleading,  where  bills  and  notes  are  payable  at  a 

particular  place,  598,  599. 
taking  qualified  acceptance,  effect  of  on  indorser  and 

drawer,  596. 
acceptor  primarily  liable,  like  maker  of  a  note,  697-699. 
how  discharged,  764. 
must  pay  the  party  having  the  title,.  699. 
does  not  admit  genumeness  of  body  of  instrument,  600. 
may  be  revoked,  when,  601. 
acceptance  completed  by  delivery,  601. 


«o  TUB  ■aanoM.l  Iin>£Z.  371 

AOOBPTANOB—oontinuecL 

canceling  by  mistake,  601. 
how  waived,  and  liow  released,  603-604. 
alteration  of  and  its  effect,  605. 
f  terms  of,  cannot  be  varied  by  parol,  442. 

conditional  delivery,  may  be,  note,  442,  443. 

consideration  may  be  inquired  into,  when,  440,  443. 

for  acconmiodation,  liability  of  acceptor,  447. 

may  be  used  as  a  security  for  advances,  note,  319. 

to  pay  at  a  particular  place,  presentment,  557. 

the  acceptor  cannot  inquire  into  consideration  between 

the  drawer  and  payee,  &c.,  note,  597. 
for  accommodation,  presumed  to  be  general,  451,  453. 
cannot  be  used  after  acceptor's  death,  note,  454. 
as  a  gift,  not  valid,  as  between  whom,  456,  457. 
made  under  duress,  fraud,  &c.,  458,  459. 
given  on  an  executory  contract,  468. 
given  on  a  condition  or  promise  not  f  ulflUed,  469. 
given  on  illegal  contracts,  when  void,  470-478. 
contracts  growing  out  of  wagers,  477,  511-514. 
in  restraint  of  trade  or  marriage,  47S-480. 
given  on  a  conspiracy  against  trade,  480. 
to  prevent  competition  at  auction  sales,  480. 
secretly  giving  a  preference  on  composition  with  credit- 
ors, 4S1. 
by  banlLing  associations  on  time,  illegal,  485, 486. 
usuriously  given,  void,  488-490. 
or  in  renewal'of  usurious  securities,  490-493,  494. 
when  acceptor  represents  the  bill  to  be  business  paper, 

493. 
given  on  stock-jobbing  contracts,  614. 
given  on  prohibited  contracts,  valid  in  whose  favor, 

513,  517. 
remedy  when  given  for  accommodation,  523-538. 
not  necessary  to  bind  the  drawee,  in  what  cases,  580, 

531. 
may  make  bill  payable  at  a  bank  in  same  city,  note,  536. 
but  not  in  another  city,  5o6. 

discharged  under  insolvent  or  bankrupt  laws,  when,  538. 
a  simple  acceptance  is  an  engsigemcnt  to  pay  as  directed 

by  bill,  564. 
the  acceptor  stands  in  relation  to  payee  as  does  the 

maker  of  a  note,  564. 
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is  not  answerable  on  the  bill  till  he  accepts,  504. 

ought  to  accept,  in  what  cases,  504. 

in  the  case  of  a  check  drawn  by  a  customer  on  bank 

with  funds,  564. 
is  principal  debtor,  602. 
delay  will  not  discharge,  603. 
of,  or  certifying  a  customer's  dieck,  its  effect,  665. 
a  savings  bank  not  bound  to  pay  unless  its  rules  are 
complied  with,  note,  564. 
the  act  of  an  officer  certifying  his  own  che(^  note, 
566. 
an  unconditional  promise  in  writing  to  accept,  effect  of, 
567,568. 
becomes  a  virtual  acceptance,  when,  567,  668. 
a  promise  to  pay  a  bill  under  law  merchant,  568, 560. 
of  a  foreign  bill  may  be  by  parol  under  commercial  law, 

568. 
of  inland  bill  in  England,  569. 
of  a  bill  not  yet  drawn,  not  by  parol,  when,  569. 
regulated  by  statute  in  this  and  in  other  states,  570. 

See  PromisBory  Note»,  staitUea  in  respect  to. 

cannot  be  verbal,  must  be  in  writing,  571. 
mode  of  making  in  writing,  571. 

by  letter  of  credit,  when,  578,  574 

not  by  conditional  promise,  note,  573. 

action  on  breach  of  promise  to  accept,  577. 
difference  between  rule  here  and  in  England,  678. 
quere,  whether  the  doctrine  be  applicable  to  drafts  after 

sight,  578. 
must  be  consideration  for  promise  to  accept,  579. 
an  offer  to  accept  or  pay,  not  acceded  to,  579. 
the  drawing  of  a  draft  on  oneself  is  an  acceptance,  580. 
so  where  one  partner  draws  on  his  firm,  580. 
or  where  one  officer  draws  on  another  of  same  corpora- 
tion, 580. 

such  draft  may  be  treated  as  a  note,  note,  580. 
refusal  to  return  bill  treated  as  an  acceptance,  581. 
detentioB  of  bill,  not  the  same  thing  as,  581. 
deemed  general,  unless  specially  limited,  582. 
made  on  a  condition,  becomes  absolute,  when,  582. 
holder  not  bound  to  take  conditional  acceptance,  588. 
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cases  illustrating  effect  of  conditional  acceptances, 

on  a  conditional  understanding,  with  security,  note,  582. 
when  the  draft  is  imynblc  in  goods,  or  out  of  a  fund, 
585. 
pleadings  in  suit  on,  and  on  like  notes,  585. 
construed  like  other  writings,  580.  ' 

where  bills  are  drawn  on  consignments,  587,  588. 
with  biU  of  lading  attached,  588,  589. 
surrender  on  payment,  of  a  pledge  of  spurious  stock, 

note,  588. 
right  of  borrower,  where  a  larger  note  pledged  for 

payment  of  a  smaller  is  paid,  note,  588. 
riehts  of  parties  giving  or  taking  eoUat&raU,  689. 
cannot  be  varied  by  parol  evidence,  590. 
when  verbal  and  valid,  it  may,  592. 
acceptance  of  bill  left  blank  as  to  amount,  591. 
acceptance  payable  at  another  place,  598. 

at  a  bank  in  same  place,  598. 
allegations  in  suit  against  acceptor,  or  maker  of  note, 
598. 
against  indorser,  595. 
holder  must  not  take  qualified  acceptance,  590. 

incurs  what  risk  by  doing  so,  590. 
by  one  of  a  firm  in  its  name  after  dissolution,  note,  597. 
binds  the  firm  under  what  circumstances,  note,  597. 
the  acceptor  not  being  a  party  to  it,  cannot  interpose  a 
breach  of  agreement  between  drawer  and  payee, 
note,  597. 
admits  what  relation  between  acceptor  and  drawer,  597. 
for  accommodation,  the  acceptor  is  surety  for  whom, 
598. 
not  a  surety  as  to  third  persons,  598. 
rights  of  bona  fide  holder  of  paper,  598. 
of  party  taking  with  notice,  598. 
acceptor  must  not  pay  party  in  possession   withoui 
title,  599. 
effect  of  forgery  of  payee's  name  on  bill,  599,  000. 
or  of  a  fictitious  name  as  payee,  599. 
admits  drawer's  signature,  not  payee's  indorsement,  000. 
the  acceptor  estopped  from  denying  his  admission, 
when,  000. 
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may  be  recalled,  or  erased,  till  what  time,  601. 
erasures  made  by  mistake,  $01. 
payment  by  noceptor  by  mistake,  601. 
the  holder  may  discharge  acceptor,  verbally  in  what 
way,  602. 
in  general,  the  discharge  must  be  on  a  consider- 
ation, 602-605. 
modes  and  manner  of  discharge,  608-605. 
of  an  executory  contract,  604. 
release  of  all  indebtedness,  all  debts,  or  ezisting- 

demands,  604. 
cannot  be  made  by  parol,  when,  604. 
by  surrender,  or  by  destruction,  when,  note,  606. 
torn  in  two  pieces,  picked  up  and  negotiated  after- 
wards, note,  605. 
discounting  a  bill  before  its  acceptance,  note,  602. 
a  material  alteration  cancels  the  bill,  when,  605. 
when  drawn  with  carelessness,  note,  605. 

parties  liable  for  original  amount,  note,  605. 

* 

AOCBFTANOB  SUPRA  PROTEST,  for  honor,  60^-614. 

admits  genuineness  of  drawer's  signature,  606. 

nature  of  the  contract,  606. 

for  the  honor  of  an  indorser,  606,  007. 

for  the  honor  of  the  drawer,  606. 

what  party  paying  for  honor  must  show,  600. 

action  against  acceptor  for  honor,  608,  609. 

acceptance  for  the  honor  of  all  the  parties,  610. 

duty  of  acceptor  to  notify,  611. 

demand  must  be  made  on  the  drawee,  612. 

holder  not  obliged  to  take,  618. 

his  duty  if  he  does  take,  614. 

ACCIDENT,  unavoidable,  excuses  demand,  when,  668,  669. 

must  be  such  as  to  prevent  demand,  674. 

ACCOMMODATION  BILLS  AND  NOTEa 

married  woman  cannot  bind  herself  as  party  to,  41. 

corporations  as  parties  to,  59. 

want   ot   consideration  in,  between  what  parties, 

447-456. 
maker  of  accommodation  notes,  447. 
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acceptor  of  accommodtiiioa  bills^  447-451. 
indorserof,  448-552. 

remedy  and  relation  of  parties  to,  521-528. 
acceptor,  when  liable  in  case  of  diversion,  598,  5d0. 
delivered  on  usurious  contracts,  491. 
&maj2d^  purchaser  of,  515. 

accommodated  drawer  or  indorser  not  entitled  to  no- 
tice, 627,  629,  856. 
payment  by  acceptor  of,  its  effect,  721,  722. 
defense,  how  alleged  and  proved,  958,  954^  976. 

have  no  legal  inception  till  negotiated  for  valae, 
454,  491,  498. 
liability  of  parties  to,  when  made  for  a  special  pur- 
pose, 447-464. 
when  made  for  a  general  accommodation,  447, 
451,  455. 
parties  incur  usual  liabilities,  597,  599. 
parties  to,  liable  to  bona  fide  holder,  447. 

who  is  a  bona  fide  holder  for  value,  447,  598,  599. 
must  take  the  paper  before  due  and  in  good  faith, 

517,  599. 
what  is  giving  value  for,  451-455. 

why  protected,  reason  of  rule,  517. 
between  themselves,  rights  of  parties  to,  521-528. 
not  liable  on,  if  negotiated  usuriously,  454,  491-495. 
nor  if  negotiated  with  notice,  after  the  death  of  party 

making,  454,  note. 
are  liable  on,  if  they  represent  the  paper  to  be  busi- 
ness paper,  455,  note;  489,  note, 
surety  drawer  of  accommodation  bill,  his  liability, 

526,  726. 
*  payment  by  parties  to,  effect  of,  721-726. 
effect  of  payment  by  party  accommodated  on  the 

negotinbility  of  the  paper,  764 
the  holder  for  a  precedent  debt,  may  recover  on, 
when,  448-452. 
See  Consideration,  want  of. 
acceptor,  drawer  and  indorsers,  effect  of  payment  by, 

721-737. 
thehr  remedies  against  party  accommodated,  521-528. 
when  not  on  the  paper  itself,  522,  722. 
ground  of  the  action,  522,  722. 
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payment  of  the  paper,  gives  the  right  of  action,  538, 

528. 
action  not  delayed  by  holding  collaterals,  525. 
in  general,  acceptor  discharged  only  by  releaae  or 

payment,  764. 

AOOORD  and  satisfaction,  what  is  not,  788. 

what  is  an,  and  when  executory,  789. 

ACCOUNT,  directions  in  relation  to,  in  bill,  207. 

ACKNOWLCDOBSBNT  of  liability,  an  admission  of  notice,  when,  871- 

878. 
must  be  unequivocal,  878. 

ACTION  ON  A  BELL  OR  NOTE,  by  owner,  866. 

by  trustee,  when,  867,  940. 
by  whom,  417,  928-937. 

on  accommodation  paper  by  parties  to,  447-455. 
party  accommodated  has  no  action  on,  447-455. 
nor  in  general  has  the  party  accommodating,  622-526« 
by  payee,  925,  088. 
against  acceptor,  944,  945. 
against  drawer  or  indorser,  948,  949. 
by  an  indorsee,  958. 
See  Trawr,  Equity,  Bona  fide  ItMsr,  Fleadinffi, 

ADDRESS,  in  a  bUl  of  exchange,  209,  588. 

of  letters  inclosing  notice,  how  made,  819-821* 

in  case  of  need,  211. 

presentment  according  to,  583,  668-665, 678-686. 

ADMINZSTRATORS  AND  EXECUTORS,  as  parties  to  notes  or  billBy 

75-76. 
indorsement  by,  860. 
See  BsDeeutors  and  Adminutraion. 
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^NS  OF  LIABILITY  by  dhiwer  or  indorser,  878, 


ADVERTISEMENT,  of  lost  note  or  bill,  434.     ^ 

of  dissolution  of  partnership,  118, 117-119. 

ADVICE,  words  of,  207,  208. 
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AOBNT,  no  one  is  presumed  to  act  as,  77. 
should  sign  as  agent,  77,  78. 
rule  as  to  negotiable  paper,  77-79. 
general  ngent,  80,  81. 

must  follow  his  authority,  79,  81. 

his  appointment,  79-80. 

of  corporation,  62. 

who  are  not  authorized  to  sign  bills  and  notes,  83. 

exceeding  authority  and  indorsing  note  is  forgery,  88. 

agency  not  presumed  to  continue  as  to  special  agents,  84. 

warrants  his  authority,  86. 

agency  supposed  to  continue,  84. 

liable  if  he  does  not  bind  his  principal,  77,  85,  86. 

who  may  act  as  such,  92-102. 

revocation  of  authority,  113-119. 

partners  bind  each  other  as,  94-102. 

when  acting  apparently  for  the  firm,  96-98. 

but  not  when  known  to  be  acting  personally,  99. 

scope  of  the  business,  100-108. 

signingia  note  as,  without  naming  or  binding  a  principal,  binds 
himself,  77. 

indorsing  as  agent  for  a  corporation,  77. 

as  treasurer,  or  as  cashier,  77. 

it  is  enough,  if  agent  disclose  his  principal,  77. 

and  binds  the  principal,  77,  86. 

bound  personally,  if  he  do  not,  77,  86. 

though  agent  contract  in  his  own  name,  principal  may  interpose, 
note,  77. 

adding  agent  to  signature,  with  authority,  effect  of,  note,  78. 

mode  of  signing  as  agent,  note,  78. 

must  follow  special  authority,  79. 

the  acts  of  a  general  agent,  though  he  act  fraudulently,  bind  his 
principal,  79,  80. 

powers  of  attorney,  construction  of,  79,  80. 

general  words  in,  SO. 

private  instructions  to  agent,  81. 

agency  shown  by  acts,  &c.,  80-83. 

adopted  by  principal,  81,  92. 

how  far  banks  are  agents  for  their  customers,  82. 

in  the  case  of  &^fje  payable  at  bank,  note,  82. 

cashier's  authojiy  as  agent,  note,  82,  862. 

principal,  when  and  how  far  bound  by  the  act  of  one  who  ap- 
pears as  his  agent,  81-88. 
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public  agents,  rule  as  to,  85. 

effect  of  agent's  adding  initials  of  his  name,  when  he  acts  with- 
out power,  86. 
acting  as,  without  authority,  he  is  liable  in  some  fonn,  86. 
agency  created  by  blank  paper,  88-92. 
how  appointed  by  a  corporation,  92. 
having  an  adyerse  interest,  cannot  bind  his  principal,  note,  566. 

AOBMOT,  created  by  restrictive  indorsement,  869. 

▲GREEBSBNT,  waiving  protest,  848-858. 

to  retire  a  bill,  how  construed,  725. 

AUSM,  contracts  with  in  time  of  war  void,  478. 


AUEN  BNBM7,  contracts  with  void,  44. 

exceptions  to  the  rule,  45. 

ALLONGE,  what  is,  886. 

ALTBRATZOM  of  a  bill  or  note,  91,  241 

U  A  gueiUan  of  law,  261. 

avoids  it,  91. 

immaterial  when,    91,  245,  250,  252,  258,  256,  257,  259, 
260,  263,  684,  688. 

material  when,  161,  102,  249,  251,  254-258,  260,  262, 684, 
688,  967. 

of  an  acceptance  or  note,  effect  of,  605. 
when  note  carelessly  drawn,  note,  605. 

by  inserting  words  of  negotiability,  244,  249. 

in  time,  place  of  payment  or  amount,  244. 

must  be  made  by  party  to  the  instrument,  245. 

act  of  stranger  will  not  affect  rights  or  liabilities  of  par- 
ties, 245. 

the  contrary  the  rule  in  England,  245. 

by  agent  to  get  instrument  discounted,  without  knowl- 
edge of  principal,  245. 

Immaterial  when  made,  246. 

brfore  or  after  negotiation  avoids  the  note,  246. 

immaterial  to  whom  favorable,  247,  240. 

without  authority,  not  necessary  to  show  fraudulent  in- 
tent,  248. 
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without  fraudulent  intent,  resort  had  to  original  indebted- 
ness, 248. 
note  must  however  be  produced  and  surrendered, 
248. 
bj  insertion,  addition,  or  erasure  of  words,  249. 
by  striking  out  indorsement  containing  condition  as  to 

payment,  240. 
by  insertion  of  "or  bearer,"  in  non-negotiable  instru- 
ment, 250. 
made   in  pursuance   of   original  intention  of  parties, 

260. 
in  date  and  time  of  payment,  251,  252. 
changes  identity  of  instrument,  251. 
operates  in  avoidance  of  instrument,  251. 
without  consent  of  surety  discharges  him,  251. 
may  be  made  by  holder  to  correct  error,  when,  25}. 
when  not  material  as  to  indorser,  252. 
as  to  place  of  payment,  253. 

avoids  instmment  as  to  parties  not  assenting,  253. 
acceptance  payable  at  particular  bank  in  place  where 

payee  resides,  253. 
accepted  payable  at  different  place  from  residence  of 

payee,  258. 
erased  by  another,  bona  fide  holder  without  knowl- 
edge may  recover,  253. 
as  to  amount  of  principal,  254 
is  a  material  alteration,  254. 
without  authority  avoids  the  instrument,  254. 
as  to  interest,  255. 

changing  amount  of  is  material,  255. 
time  when  interest  begins,  or  to  make  note  bear  inter- 
est, 255. 
unless  by  consent,  or  subsequent  ratification,  avoids 

instrument,  255. 
examples  of  material  changes,  255. 
as  to  the  medium  of  payment,  256. 

nnauthori2ed  will  operate  in  avoidance  of  instru- 
ment, 256. 
without  consent  of  sureties,  discharges  them,  256. 
changing  denomination,  256. 
as  to  parties,  257. 
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changing  number,  names  or  relations  avoids  instm- 
ment,  267. 

by  adding  new  name  to  joint  note,  067. 

adding  names  of  sddi^omxi  joint  maker  without  con- 
sent discharges  preyious  signers,  257. 
new  maker  bound  for  whole  note,  257. 

addition  of  names  of  co-sureties,  257. 
of  second  indorser,  257. 

erasure  of  payee's  name  and  insertion  of  another's, 
257. 
of  payee's,  drawer's  or  maker's  name,  257. 
or  one  of  several  co-sureties,  257. 

adding  or  striking  out  names  of  acceptors,  257. 

writing  "  security  "  over  indorser's  name,  257. 

adding  "  surety  "  after  name  of  signer  of  note,  257. 

addition  of  name  to  several  note,  rule  in  New  York, 
257. 
cbxngiug  joint  note  to  joint  and  9eoera\  257. 
**I  promise"  to  "we  promise,"  257. 

writing  waiver  of  demand  and  protest  over  indorse- 
ment, 257. 
in  the  character  or  effect  of  the  instrument,  258. 

affecting  rights  of  parties,  invalidates  the  instru- 
ment, 258. 

so,  addition  of  memorandum  changing  liabilities  of 
parties,  258. 
immaterial  altenitions,  250,  260. 

treated  ns  no  alteration,  250. 

not  varying  legal  effect  does  not  affect  validity,  250. 

not  affecting  liability  of  maker  or  interest  of  party 
does  not  invalidate,  250. 

examples  of,  250. 

by  tearing  off  qualifying  words,  260. 

changing  number  of  bond,  260. 
by  consent,  261. 

consent  shown,  conclusive  ns  to  validity,  261. 

after  alteration  ratifies  change,  and  validates  instru- 
ment, 201. 

partial  payment,  ratification,  201. 

question  of  consent  and  time  of  alteration,  one  of 
fact  for  the  jury,  261.  * 
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unless  ratified,  proof  of  assent  of  parties  charged 
must  be  made,  261. 
fraudulent  alterations,  262. 

by  a  pai^y  to  instrument  invalidates  it,  262. 

and  precludes  recovery  upon  original  conaidera- 
tion,  262. 
this  rule  established  to  prevent  fraud,  262. 
"without  fraudulent  intent,  268. 
made  to  correct  mistake,  268. 
to  express  real  bargain,  268. 
to  give  legal  form  to  contract,  268. 
does  not  invalidate  instrument,  268. 
if  60  material  as  to  avoid  instrument,  payee  may  re- 
sort to  original  indebtedness,  268. 
but  must  produce  and  surrender  note,  268. 
no  action  can  be  maintained  on  instnunent  itself, 

263. 
when  material,  fraud  presumed,  268. 

presumption  must  be  rebutted  before  recovery, 
268. 
n^igence  of  parties,  264,  265,  266. 

maker  liable  to  Ixniafide  holder,  when,  264. 
inspection  of  paper,  the  criterion  by  which  it  Is 
judged,  264. 
if  nothing  sufficient  indicated  to  put  a  prudent 
man  on  inquiry,  good  in  hands  of  b<ma  fde 
holder,  264. 
principals  governing  such  cases,  264 
pai^y  not  guilty  of  negligence  in  execution,  adding 
or  striking  out  of  mcmoi-andum  avoids  note,  265. 
but  negligently  issued,  valid  in  hands  of  bona  fde 

holder,  265. 
in  New  York  memorandum  part  of  contract,  when, 

265. 
note  issued    perfect   in  form,  without    negligence, 
material  nltemtion  invalidates,  266. 
actual  notice  of  alteration  not  necessary,  266. 
constructive  notice  sufficient,  266. 
if  indications  are  sufficient    to  excite  inquiry  person 
acquires  title  at  his  own  risk,  266. 
^e&  Forgery, 


882  Ikdxz.  [ 


AXiTBRNATIVB,  a  promise  to  pay  or  do  some  other  act,  l(Sl,  158. 

is  not  a  negotiable  note,  15d. 

ALTBRNATIVa  PATBB,  in  note,  effect  of,  143. 

AMBIOUXTT,  in  the  form  of  instrument,  effect  of,  31<X 
ANALOOT,  between  note  and  bill,  644 

ANBWBR,  aUegations  in,  062,  068,  964 

&oe  Pleading, 

AFPROPBZATZON  OF  PATMBNT8,  756-786. 

in  the  case  of  accommodation  bills,  764-770. 

ABKANSA8)  statutes  of,  relating  to  bills  and  notes*  L  p.  831. 

A88IONSB,  of  negotiable  paper,  his  rights,  404 

does  not  possess  rights  of  bonaflde  purchaser,  404 

AS8IONMBNT,  of  choses  in  action,  16. 

of  bills  and  negotiable  notes,  860,  861,  868. 

AT  8IQBT,  drafts  drawn  at,  or  after,  must  be  presented  689. 
analogy  between  drafts,  and  notes  on  demand,  644 

See  Bills  and  Mies. 
laches  in  presenting,  642-648. 

See  Sight  DntfU. 

ATTBBTINO  WITNBSS,  must  be  called,  212,  991. 

proving  instrument  by,  991-99S. 

ATTOBJNBT  in  possession  of  note  may  demand  payment,  889-841. 

and  give  notice  of  dishonor,  841. 

ATTOBNBT,  POWZIR  OF,  how  construed,  79,  80. 

AU  BB80IN,  meaning  and  effect  of,  211. 

AUTUORXTT,  of  an  agent,  how  construed,  79-82. 

parties  contracting  with  agent,  must  examine  his  power, 
79-63. 

of  a  partner,  revoked  by  dissolution,  118. 

of  a  general  and  special  agent,  79-84 

special,  how  construed,  79. 

by  a  general  power  of  attorney,  construction  of,  80. 
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wlien  implied,  or  proved  by  circomatances,  81,  82. 

to  draw,  or  promise  to  accept,  667-579. 

an  unconditional  promise,  an  acceptance  when,  607«  999, 

a  parol  promise  is  not,  668, 669. 
nnder  our  atatutes,  670. 

hy  letter  authorizing  draft,  678. 
to  draw  at  ninety  days,  means  after  sight,  888. 
promise  to  accept,  valid  when  as  a  contract,  575,  676,  679. 

becomes  virtually  an  acceptance,  whea^  676^  678. 


B. 

BAKSS,  how  created,  66. 

lestraining  acts,  effect  of,  66. 
cannot  issue  notes  on  time,  66. 
prohibited  by  a  public  statute,  485. 
who  bound  to  take  notice  of,  486,  486. 

actual  knowledge,  486. 
illegal  contracts  of,  void,  488. 
cannot  indorse  for  accommodation,  487. 

may  transfer,  487. 
bound  as  an  indorser,  when,  862,  487. 
cannot  interpose  defense  of  usury,  488. 
authority  of  cashier,  note,  82. 

to  indorse,  not  implied,  note,  82. 
effect  of  making  a  deposit  in  bank,  note,  82 
right  to  pay  customer's  note,  when,  note,  82. 
may  set  off  demand,  held  by,  against  amount  on  deposit,  when, 

note,  82. 
ratifying  act  of  agent,  note,  82. 
right  to  a  lien  oa  stock  held  by  their  debtor,  note,  879. 
holding  over-due  paper  churgeablo  with  notice,  452. 
National,  may  make  agreement  to  exc!iangc  bonds,  487. 
discount  includes  power  to  purchase,  487. 
bona  fide  holder  may  enforce  accommodation  paper  in- 
dorsed by,  487. 
organized  in  one  state  cannot  maintain  action  on  note 

discounted  in  another,  487. 
sot  subject  to  usury  laws  of  state,  607. 
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BAMSB  AND  BANEXNG  ASSOCIATIONS,  as  parties,  56, 57. 

no  power  to  issue  time  notes  or  bills,  485,  4B(L 
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IS,  are  drafts  or  bills  of  exchange,  19. 
always  payable  on  demand,  19. 
accepted,  when  and  how,  565. 
should  be  presented,  when,  650-556. 
Bee  Check8. 


SANK  NOmS,  are  promissory  notes,  dO. 

in  what  sense  money,  20. 
are  treated  the  same  as  any  other  notes,  665. 
severed  for  transmission  by  mail,  665. 

BANKRUPTOT,  of  maker  or  drawee,  no  excuse  for  not  presenting  for 

payment,  670. 
dissolution  of  firm  by,  563. 
to  whom  notice  should  be  given  in  case  of,  844 

BAHON  AND  FBBSB,  see  Married  Woman,  Z4r4B. 

BBARBR,  who  is  bearer  in  law,  189. 

BEQINNINGh  right  of,  at  the  trial,  975. 

BHiL-BROKSB,  sale  of  bills  by,  and  liability  on  sale,  410. 

the  sale  warrants  existence  and  legality  of  bill,  406. 

Bnili  OF  XaADINO,  nature  of,  note,  2d. 

in  a  s^ise  negotiable,  note,  23. 

BILLS  AND  NOTBS,  payable  on  demand,  183,  544-^7. 

to  charge  indorscr,  demand  must  be  made,  when,  183, 
544. 
must  be  made  within  a  reasonable  time,  183,  544. 
when  two  months  and  a  half  is  unreasonable  de- 
lay, 544. 
taken  after  maturity,  subject  to  what,  877,  878. 
pass  by  delivery  when  indorsed  in  blank,  or  pajrable 

to  bearer,  888. 
alt»ation  of,  244,  345. 
a  note  payable  on  demand  tcith  interest,  not  dishonored 

while  interest  is  paid,  note  183,  545,  p.  485. 
when  interest  accrues  on,  1007,  1008. 
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what  delay  is  UDieosonsble,  544,  548. 
what  circumstanoes  will  excuse  delay,  547. 

sickness  of  holder,  state  of  war,  547. 
diligence  in  making  demand,  how  decided,  546. 
difterence  between  checks,  and,  549. 
payment  by,  752. 

diligence  treated  as  a  question  of  fact  in  England, 
546. 
and  as  one  of  law  here,  546. 
itatute  rule  in  Massachusetts,  sixty  days,  p.  314,  note. 
See  Presentment  for  Acceptance  and  JPreeentment 
far  PaffmerU 
bills  payable  qftsr  date,  need  not  be  presented,  617. 
if  presented  and  dishonored,  duty  of  holder,  616. 
do  not  lose  negotiability  by  dishonor,  877. 
See  Fromiuary  NoUe  and  B&h. 

BILLS  OF  SXOBANaB,  definition  of,  1. 

use  and  origin  of,  2. 

use  of,  in  transmitting  money  and  property,  2,  8. 
circulation  of,  as  compared  with  bank  notes,  8. 
theory  and  legitimate  use  of,  4. 
in  business,  presumption  as  to,  5. 
abuse  of  tbe  bill,  6. 
use  in  efCecting  exchanges,  6. 
are  foreign  and  inland,  8. 
when  foreign,  8. 

.  the  states,  how  far  foreign  to  each  others  9 
how  far  sovereign,  9. 
general  gOYernment,  its  constitution,  9. 
I  inland  bills  came  into  use,  when,  12. 

days  of  grace  not  allowed,  when,  19. 
foreign  bills  must  be  protested*  10,  229,  688,  790-794 
are  usually  drawn  in  parts,  188. 
essential  qualities  and  parts  of,  138-281. 
fictitious  parties  to,  186-lda 
baw  made,  148-146. 
must  be  payable  in  money,  147, 148. 
must  be  for  payment  of  money  only,  151. 
bow  framed  when  drawn  in  several  parts,  188. 
action  on  the  part  dishonored,  189. 
transferable  under  custom  of  merdiants^  850. 
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bills  void  for  usury,  488-610. 

distinction  between  after  dcUe,  and  after  ifght,  548. 

after  date  must  be  presented,  548. 

after  tight,  648. 

Bee  PtwMtHfrjf  Natsi  and  BiU$. 
BLAMK  AOOBFTANOB8,  bind  acceptor,  678. 


may  be  filled  up,  88. 


BLAMS  niDOHSBMBNT. 

what  is,  and  use  of,  888-884. 
misuse  of,  not  forgery,  90. 


deliveiy  of,  creates  an  agency,  88. 

blank  as  to  date,  may  bo  filled  up,  88, 178. 
blank  indorsement,  gives  what  authority,  88. 

yalid  in  bands  of  bona  fds  holder,  thou^  fraud- 
ulently issued,  89. 
blank  signatures  intrusted  with  derk  to  be  overwrit- 
ten, 89. 
when  yalid,  though  used  fraudulently,  89. 
blank  sets  of  exchange,  used,  note,  89, 188. 
misuse  of  blank  paper,  a  forgery  when,  90. 
principal  bound,  notwithstanding,  90. 
holder's  right  to  fill  the  blunk,  91. 

how  to  be  filled,  91,  201. 
by  inserting  amount  stated  in  margin,  176. 
discrepancy  between  margin  and  body,  176. 
blank  must  be  filled  up,  176,  200. 
implied  authority  to  fill  up,  201. 

extent  of  authority,  91,  201. 
may  insert  name  of  payee,  when,  91. 

must  be  inserted,  and  why,  141. 


rights  of,  18. 

who  is  a  holder  in  good  faith,  18,  878,  447-463,  617. 
a  purchaser  of  negotiable  bonds  is,  when,  21, 22 
circumstances  showing  want  of,  448-452. 
must  show  good  faith,  when,  4)0. 

what  dispn)ves  good  faith,  976-979. 
and  what  is  evidence  of  good  faith,  487. 
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the  usual  test  is  that  he  gave  value,  462,  975-978. 

the  indorsee  has  the  rights  of,  when  he  takes  from  a 

bona  fide  holder,  441,  778. 
zeceiving  with  notice,  is  not  good  faith,  105,  450, 516, 
517. 
chargeable  with  notice,  when,  105,  516,  519,  976- 
979. 
is  not  bona  fide  holder,  taking  paper  overdue,  18,  878- 
880,  516,  97G. 
is  not  taking  the  paper  on  a  usurious  loan,  517. 
presumption  as  to  accommodation  paper,  452w 
as  to  partnership  paper,  74-106. 
^     receiving  it  with  notice,  106. 
good  faith  is  not  presumed,  in  respect  to  a  check 
drawn  and  also  certified  by  the  president  of  a 
bank,  note,  566. 
BovA  Fide  Holdeb,  for  tai^ie. 

indorsement  before  delivery  to  payee,  parol  proof 

as  to,  against,  892. 
wliat  is  giving  value,  452-465. 
parting  with  property  or  securities  is^  4fidi 
receiving  it  as  collateral  is,  452. 
discharging  prior  debt  is,  452. 
exchange  of  notes,  453. 
taking  paper  on  a  present  sale,  462,  458. 
receiving  bills  and  notes  for  collection,  to  be  cred- 
ited on  account,  note,  458. 
receiving  paper  to  secure  a  usurious  loan,  is  not» 
517. 
of  accommodation  paper,  diverted,  rights  of,  448- 

451. 
must  show  that  he  is  a  bona  fide  holder  for  value, 
when,  450,  517-521. 
what  facts  let  in  a  defense,  878-880,  976-979. 
rights  of,  to  notes  or  bills  rendered  void  by  statute, 
472, 
when  chargeable  with  knowledge  of  their 

illegality,  484;  485. 
or  want  of  authority  to  bind  principal,  note^ 

77-98,  560. 
and  when  not,  486. 
cannot  recover  on  usurious  paper,  488, 489« 
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but  may  recover  i^inst  the  parties  who  tnmsfer  U 
as,  or  represent  it  to  be  buainesB  paper»  48d,  * 
note. 

on  a  purchase  for  an  undervalae,  4ML 

BOND8|  when  negotiable,  21.  ^ 

of  railroads,  cities  and  yillagBS,  21. 
rights  of  purdiasqr  of,  in  good  faith,  21. 
liability  of  indorser  of,  note,  21. 
of  corporations,  21,  48,  49. 
not  negotiable  under  statute,  296-296. 
of  U.  S.  under  treasury  seal,  are  negotiable,  297. 
chan^g  number  of,  260. 
not  sealed  are  valid  as  notes,  297,  note, 
coupon  bonds. 

definition  of,  875. 

negotiability,  876-896L 

who  may  issue,  876. 

how  transferable,  876. 

rights  of  holder,  877,  891-699. 

seal  not  necessary  to  validity  of,  678. 

requisites,  879. 

certainty  as  to  amount  payable,  860. 
time  of  payment,  882. 

delivery  essential  to, validity,  688.  I 

incidents  of,  884. 
how  secured,  885. 

▼ariance  between  bonds  and  security,  866y  686. 
state  bonds,  887. 

eflfect  of  provision  limiting  transfer,  669L 
indorsement  upon,  890. 

purchaser  in  good  faith,  how  protected,  698L 

how  affected  by  vendor's  want  of  title,  892. 

hqyr  chargeable  with  notice,  89^  896^  909. 

bonds  regarded  as  chattels^  805w 

power  of  corporation  Issuing  to  stXL  them  below  par,  69&, 

in  aid  of  manufacturing  corporation,  896. 

when  holder  entitled  to  reimbursement,  897. 

limitations,  statutes  of,  899. 

power  of  legislature  to  control  issue  of,  902^  903;  914;  ii. 
p.  244. 
when  may  be  issued  without  special  legislative  authority,  004^ 
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power  of  legislature  to  compel  issue,  905,  906u 
authority  to  issue,  when  not  presumed,  907. 
consent  of  tax-payers,  how  given,  908. 

how  determined,  910. 

how  proven,  911. 
tax-payers'  rights,  909. 
act,  where  prohibitory  merely,  90V. 

where  directory,  909. 
performance  of  precedent  condition,  how  decided,  912L 
presumption  of  authorized  issue,  913. 
power  of  legislature  to  validate  bonds  illegally  issued,  914; 

iip.241. 
when  statute  does  not  form  a  contract  with  town,  914;  li 

p.  243. 
effect  of  acquiescence  in  illegal  issue,  915L 
inxid  in  obtaining  consents,  916. 
when  authoriiy  to  issue  implied,  917. 
authority,  how  limited,  917, 

practice  and  pleading  in  actions  upon,  918.  , 

late  decisions  concerning,  919. 

See  ProfmisMry  N9te^  StaitUes  in  rt$pect  U. 

BRANOH  BAMK8|  indorsement  from  one  to  another,  888. 

BB0SBR,  sale  of  bills  by,  incidents  of,  410. 

BUBDBN  of  proof,  974-979. 

in  respect  to  partnership  paper,  98-104. 
of  receiving  note  of  third  person  in  payment,  in  New  Yoxk, 
289. 


c. 

OAXiSm>AR  BCONTH,  time  computed  by,  702,  704-708. 

OAUFOBIVZA,  statutes  of,  relating  to  bills  and  notes,  i.  p.  825. 

OAJttOBlJXiG  indorsements,  804 

acceptances  by  mistake.  601. 

by  agreement  and  release,  602-605,  604. 
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OAPAOITT  of  parties  to  a  bill  or  note,  2S-42. 
to  transfer,  850-^64. 
asserted  by  transfer,  40^-410. 

0J3HT1F10ATZI,  of  a  notary,  is  eyidenoe  of  protest,  11, 640,  641-646, 648. 

the  foreign  bill  must  be  protested,  10. 

the  notary's  certificate  under  seal  proves  its  protest, 

11,  641,  088. 

seal  essential  part  of,  641. 

presumed  to  be  affixed  according  to  law,  641. 

a  mere  scrawl  is  not  sufficient  as,  641. 

must  state  what,  641. 

must  show  presentment  at  proper  place,  641,  640. 

to  drawee,  641,  642. 

request  for  acceptance  and  refusal,  641. 

effect  of  the  certificate  under  our  statute,  640-646,  785, 

700,982,983. 

applicable  to  inland  bills  and  notes  and  notaries  of 

the  State,  640,  648. 

must  specify  mode  of  service  of  notice,  residence,  &c., 

643. 

does  not  prove  dishonor  of  a  note  protested  in 

another  state,  644. 

is  only  prima  facie  evidence,  644. 

is  made  evidence  by  statute,  645. 

must  conform  to  statute,  645. 

must  be  drawn,  in  what  manner,  646. 

^  minute  made  by  the  notary  on  note  or  in  his  book, 

645. 

when  made  hj  clerk  of  bank  or  of  notary,  646. 
in  what  cases  the  certificate  is  not  evidence,  648,  795, 

982.  983. 
when  evidence  on  ground  of  notary's  absence,  death, 

&c.,  648. 
parol  evidence  admissible  to  supply  omission,  649. 
received  as  evidence  under   statutes,  in  other  states, 

note,  048,  795. 
the  certificate  is  evidence  of  service  of  notice  in  most  of 
the  states,  note,  795. 

Bee  I^on- Acceptance  and  UTotice  qf  Dishonor, 

OERTIFIOATZS  OF  DEPOSIT,  is  a  promissory  note,  486. 

cannot  be  issued  by  a  bnnk  payable  on  time,  486. 
negotiable  with  like  effect,  note,  486. 
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OBRTmOATfi  OF  8TOOK,  nature  of  instrament,  33. 

a  munimeDt  of  title,  23. 
has  no  negotiable  quality,  23. 

QBATTBZiS,  warranty  of  title  to,  388. 


what  are,  19,  540,  S50,  651. 

to  be  presented  when,  550-566. 

acceptance  of  by  banks,  564. 

checks  proper  are  payable  on  demand,  19. 

no  days  of  grace  on,  19,  703,  708. 

effect  of  post-dating  a  check,  note,  178. 

payable  at  a  future  day,  they  become  bills,  19. 

N.  Y.  statute  with  reference  to,  note,  19. 

rule  of  the  commercial  law,  19. 
diligence  in  presenting,  rule  of,  19. 
drawer's  undertaking,  19. 
are  bills  of  exchange,  549. 
must  be  drawn  on  bank  or  banker,  549. 
must  be  payable  on  demand,  549. 
no  days  of  grace  on,  549. 
payable  at  future  day,  entitled  to  grace,  549. 
when  foreign  bills,  550. 
drawer  of,  when  discharged,  550,  553. 
by  delay  in  presenting,  when,  550,  558. 
should  be  presented,  when,  550. 
laches  not  presumed,  550. 
presentment  when  made  to  charge  indorser,  text  and  note,  558. 

the  day  after  date  or  receipt  of,  when,  554. 

agent  for  collection  must  present  at  once,  554. 

sufficient  if  deposited  in  bank  the  day  after,  554. 

what  delay  excused,  when  certified,  554. 
rights  of  holder,  when  certified,  565,  566. 
liability  of  bank,  when  certified,  565. 
when  drawn  and  certified  by  sapie  man,  note,  566. 

when  not  certified,  note,  566. 
for  money  on  Savings  bank,  rales  of,  to  be  respected,  note,  561 
difference  between  bills  and,  549. 
payment  by,  749,  750. 


OB08IX8  IN  ACTION,  not  transferable  at  common  law,  16. 

rule  gradually  modified,  16. 
at  length  changed,  16. 


*r. 
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consideration  of  assignment  must  appear,  16. 

implied  in  transfer  of  negotiable  paper,  17. 
the  words  "  value  received  "  are  usual  but  not 

17. 
a  note  is  a  chose  in  action,  43. 

OBRZ8TMAS  DAY,  not  counted  as  a  day  of  business,  720. 

OIiBRK,  not  authorized  to  sign  notes,  82. 
may  in  certain  cases,  82. 

OOLZiATBRAIi  contracts  and  memoranda,  161-164. 


OOLZiATBRAZi  SSOURTTT,  delivering  notes  and  bills  as,  for  utturious 

debt,  494. 
note  of  third  party  as,  288. 
on  prior  debt,  618. 

general  owner  may  give  notice  of  dishonor,  880. 
demand  must  be  madn  before  sale,  when,666. 
must  be  surrendered  on  receipt  of  payment,  666. 
taking  new  securities  as,  774. 

the  pledgee  has  no  right  to  sell  collateral  paper, 

note,  666. 
except  by  special  agreement,  note,  666. 

OOLLSOmra  AOBNT,  duty  and  liability  of,  561-668,  687,  666-668. 
OOBffMBROZAL  OODB  of  Ftancc,  ii.  p.  857-36a 
OOBCPARXSON  OF  HANDWBXTSXrO,  when  permitted,  996-999. 

OOBCPOSinON'  WITH  ORBDTFORS,  notes  giving  a  preference,  481. 

when  void,  481. 

OOBCPOUNDING  with  maker  or  acceptor,  effect  of,  781,  788. 

CONDITION,  annexed  to  acceptance,  582-^5,  590. 

if  verbal,  cannot  be  proved,  590. 

OONNBOTCOUT,   statutes  of,  relating  to  notes  and  bills,  L  p.  814. 

OON8IDBRATION,  of  bills  and  notes  implied.  17,  67,  445,  446. 

in  the  inception  of  the  paper,  287. 
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accepted  order  payable  in  merchandlBe,  does  not  im- 
port, 301. 
pleaded  and  proved,  when,  298-810. 
may  be  recovered  on  failure  of  title,  854. 
chapter  on  consideration,  4S0,  et  seq. 
may  be  inquired  into,  between  what  parties,  18,  440, 

441. 
preaumptions  in  favor  of  negotiable  paper,  430-441. 
may  be  inquired  into  between  original  parties,  440. 
need  not  be  alleged  or  proved  in  first  instance,  440. 
may  be  inquired  into  if  plaintiff  sues  in  behalf  of  one 
of  the  original  or  immediate  parties,  440. 
or  if  plaintiff  took  the  note  after  dishonor,  440. 
he  is  not  presumed  to  have  taken  it  after  its 
dishonor,  440. 
in  action  by  payee  on  a  check,  may  shown  it  was 
delivered  conditionally,  note,  440. 
who  are  regarded  as  immediate  parties,  440. 
parol  evidence,  admissible  to  show  that  indorser  was 

not  to  pay,  442. 
may  be  inquired  into,  if  plaintiff  knew  it  to  be  void 
when  he  took  the  paper,  441. 
void  for  fraud,  failure,  want  or  illegality  of  con- 
sideration, 441.  442. 
he  takes  in  such  cases  with  notice,  441. 
not  so,  if  he  takes  from  a  bona  fide  holder,  441. 
what  the  law  presumes  in  favor  of  negotiable  paper, 
441. 
these  presumptions  yield  to  evidence,  when,  441. 
notes  and  bills  cannot  in  general  be  varied  or  contra- 
dicted by  parol,  442,  445. 
to  show  mistake  in  time  of  payment,  166,  4i2. 

may  if  the  pleadings  permit,  note,  442. 
nor  to  show  that  the  maker  was  not  to  pay  his 

note,  442. 
or  that  it  was  not  to  be  paid  in  a  certain  event, 
442. 
or  at  a  different  place,  442.    . 
or  that  it  was  to  be  renewed,  442. 
or  to  vary  terms  of  acceptance,  442. 
or  to  show  that  it  was  not  to  be  paid,  while  the 
interest  was  paid,  442. 
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may  show  the  ddivery  conditional,  note,  442,  448. 
not  given  for  value,  note,  442. 
or  the  puipose,  in  conflict  with  the  terma,  note^ 

442. 
or  fraud,  or  failure,  or  illegality  in  consideration, 

442. 
cannot  show  that  a  sum  was  to  be  deducted  as  a 
set-off,  442. 
distinction  between  a  conditional  delivery,  and  a  de- 
livery or  an  agreement  that  the  note  9haU  he- 
come  wid,  448. 
note  given  for  an  interest  in  an  estate,  444. 
on  settlement  of  an  account,  444. 

under  a  collateral  understanding,  444. 
why  and  to  what  extent  the  verbal  agreement  ia  ex- 
cluded, 445. 
'  special  consideration  expressed,  not  to  be  varied, 
445. 
Wast  of  Considebation,  44&-461. 

accommodation  paper,  447-454. 
in  notes  executed  as  a  gift,  466. 
in  notes,  <Skc. ,  given  for  a  thing  of  no  value,  458, 4Si. 
a  consideration  of  the  essence  of  a  contract,  446. 
bills  and  notes  no  exception  to  the  rule,  446. 
aeeommodation  maker  not  liable  to  payee,  447. 
nor  accommodation  acceptor  to  drawer,  447. 
paper  so  ^ven  or  accepted  is  a  mere  loan  of  credit, 

447. 
rule  when  given  for  a  i)articular  purpose,  447. 
rule  when  for  a  general  purpase,  447. 

and  the  paper  is  taken  with  notice,  447. 
accommodation  indorser,  his  liability,  448. 
indorsement  for  special  purpose,  diversion  from,  448 
taking  with  notice,  448. 
circumstances  equivalent  to  notice,  448. 
the  question  is  one  of  good  faith  in  party  taking,  449. 
parties  not  bound  to  make  inquiries,  409. 
accommodated  party  cannot  object  on  ground  of  di- 
version, 451. 
a  diversion  being  shown,  holder  must  show  how 
he  took  it,  450. 
taking  with  notice,  he  is  bound  by  the  agreement,  450. 
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presamption  as  to  note  due,  in  hands  of  maker,  note, 

448. 
a  note  made  for  a  special  purpose,  should  he  returned, 
when,  451. 
void,  if  not  returned,  in  whose  hands,  451. 
rule,  where  it  has  affected  the  purpose  designed,  4S1. 

in  substance,  though  not  in  form,  451. 
what  is  parting  with  value  for,  note,  450,  453. 
presumed  given  for  general  accommodation,  451. 
general,  may  be  used  in  any  manner,  452. 
whether  given  by  maker,  drawer,  indorser  or  acceptor, 

452. 
holder  must  show  good  faith,  and  value  given,  when, 

452. 
good  faith,  how  shown,  452. 
amount  paid,  may  be  shown  on  question  of  good  faith, 

452. 
what  knowledge  not  sufficient  to  put  purchaser  on  in- 
quiry, 452. 
express  notice  of  restriction  not  necessary,  462. 
chargeable  with  notice,  when,  452. 
bank  holding  overdue  paper  chargeable  with  notice, 

452. 
"ordinary  course  of  business  "  means  what,  452. 
receiving  for  antecedent  debt,  452. 
proof  of  talcing  the  paper  mala  fidet  or  with  notice, 

452. 
diverted,  holder  must  show  he  took  it  in  due  eaune, 
4^. 
and  gave  value  for  it,  452. 
after  it  is  due,  it  is  taken  subject  to  equities,  452. 
what  is  giving  value,  instance  showing,  452. 
what  it  must  be,  and  how  it  may  be  shown,  452. 
taking  it  in  payment,  is  when  and  when  not» 

452. 
taking  it  as  collateral  is  not,  452. 
taking  it  on  account  is  not,  note,  452. 
role  in  Massar:hu8ctts,  note,  452. 
by  exchange  of  notes,  458. 
for  money  in  part,  458. 
for  notes  as  security  on  a  sale,  458. 
on  a  loan  of  money,  note,  458. 
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in  extinguishment  of  original  demand,  note,  453. 
a  note  for  accommodation  of  payee  has  ii$  inception, 
wlien,  454. 
cannot  be  negotiated  after  maker's  death,  note,  454. 
till   negotiated,    the   accommodation  party  is   not 
bound,  note,  454. 
until  then,  it  is  a  naked  power,  and  death  rewkeg 
Uy  note,  454. 
right  of  party  taking  accommodation  paper  to  recover 
on,  455. 
notice,  when  important,  455. 
taking  it  for  less  than  its  face,  amount  recoverable, 
455. 
amount  recoverable  on  business  paper,  455. 
on  paper  represented  to  be  business  paper,  note,  455. 
0\ft,  negotiable  paper  made,  as,  456. 

not  valid  between  the  parties,  when,  456,  457. 
it  is  only  a  promise  to  make  the  gift,  456,  457. 

which  is  valid  only  from  delivery,  456. 
note  given  in  renewal  of  is  without  consideration,  456. 
the  note  of  another  may  be  transferred  as  a  gift.  456. 
indorsed  over  as,  the  indorser  is  not  liable,  456. 
the  donee  may  recover  on  it  against  other  parties, 
456. 
cases  illustrating  the  rule  of  law  on  subject,  notes,  457. 
DuBBBS^  what  amounts  to,  458. 

may  be  shown  as  a  defense,  when,  458. 
intoxication,  fraud,  and  false  pretenses,  when,  458. 

delivery  without  authority,  when,  458. 
note  given  for  a  chattel  of  no  value,  is  void,  458. 

not  so,  if  the  cliattcl  be  of  some  value,  458. 
given  for  goods  on  a  fraudulent  sale,  the  goods  should 
be  returned,  458. 
or  should  be  tendered  back,  458. 
the  indorser  cannot  set  up  warranty,  when,  note,  458. 
fraud  in  the  contract  vitiates  it,  459. 
but  the  defrauded  party  must  disaffirm  it,  how,  459. 
when  vendor  rescinds,  it  is  enough  if  he  returns  note 

on  trial,  note,  459. 
need  not  return  a  thing  utterly  vnlnelcss,  459. 
notes  given  as  collateral  to  a  usurious  debt,  must  be 
demanded  before  suit.  4G0. 


TO  THE  BICnOKS.]  InDEX.  897 

OONSIDSRATION— a»»fo'nt^. 

a  note  for  value  received  by  another,  made  by  admin- 
istrator, is  not  valid,  461. 
so  of  a  note  given  merely  as  a  receipt,  461. 
or  in  renewal  of  one  without  consideration,  461. 
or  to  a  widow  for  a  debt  due  her  husband's  rep- 
resentatives, 461. 
or  to  the  mother  of  a  child  for  an  injury  to  it,  461. 
or  on  a  merely  moral  or  honorary  obligation,  461. 
is  valid,  if  given  for  a  debt  barred  by  statute,  461. 
party  taking  a  valid  note  on  a  usurious  loan,  cannot 
recover,  note,  400. 
nor  on  a  mortgage  so  talLcn,  note,  400. 
the  usurious  debt  is  not  a  con»deration  for  note,  400. 
cases  showing  what  are  valid  considerations,  note, 
461. 
Failxjbb  of  Gonsideiultion,  461M69. 

entire  failure  of,  instances,  462-466,  469. 
partial  failure,  467-469. 

may  be  shown  in  reduction  of  damages,  467-469. 
an  entire  failure  of  consideration  defeats  a  note  or  bill, 

462. 
as  where  given  for  land,  and  the  title  faib,  462, 463. 
where  the  deed  is  accompanied  with  a  warranty, 

when,  462. 
effect  of  a  partial  failure  of  title,  462. 

imdcr  different  kinds  of  warranty,  462. 
when  an  eviction  must  be  shown,  462. 
when  the  maker  is  left  to  hist  remedy  on  his  war- 
ranty, 462. 
recent  cases  illustrating  the  rule,  462. 
when  given  on  an  executory  contract  for  land,  463. 
when  given  for  purchase  money  of  goods,  of  no  vcUtie, 

464. 

if  beneficial  to  purchaser,  or  a  loss  to  seller,  464. 
when  sold  for  another  thing,  l)ut  on  a  fair  sale,  434. 
an  old  case  of  the  kind  cited,  404. 
.  notes  and  bills  given  on  an  exccutoiy  contract,  463. 

must  between  the  parties  abide  the  agreement,  4C3. 
not  so  in  the  hands  of  an  indorsee,  when,  463. 
given  on  a  new  contract,  founded  on  one  aban- 
doned, 463. 
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eaoeai  emptor,  application  of  the  rule*  46i. 

rule  of  the  civil  law,  465. 
sale  of  a  thing  that  had  ceased  to  exist,  4BS. 
or  to  -which  the  title  has  failed,  466. 
no  defense  that  the  article  was  of  no  Talne  to 

purchaser,  465. 
or  of  merely  speculative  value,  case  of  the  mul- 
berry trees,  466. 
of  a  lottery  ticket,  466. 
of  painted  clay  sold  for  indigo,  466. 
a  recent  similar  case,  4G6. 
when  no  action  can  be  sustained  on  notes  given  on 

sales,  466. 
parUdlfailttre  of  consideration,  how  interposed,  467. 
in  recoupment  or  mitigation  of  damages,  467. 
based  on  a  counter  cause  of  action,  467. 
on  a  breach  of  warranty,  when,  467. 
when  allowed  and  how  established,  467,  468. 
where  a  chattel  hired,  is  taken  back  before  end  of 

term,  note,  467. 
English  rule  allowing  recoupment  or  reduction, 
468. 
recoupment  is  not  grounded  on  rescission  of 
contract,  468. 
when  a  bill  or  note  is  given  on  a  condition  or  promise, 
460. 
which  is  not  fulfilled,  469. 
as  when  given  for  a  release,  not  executed,  469. 
or  for  the  manumission  of  a  shive,  not  made,  469. 
or  for  a  patent  machine,  the  patent  being  void, 

t  460. 

or  by  mistake  for  more  than  duo,  469. 
inadequacr/,  no  defense  of  itself,  469. 

but  a  total  failure  is  a  good  defense,  469. 
and  a  parlial  is  good  pro  tanto,  469. 

iLLBaAIiITT  OF  CO^SIDEIIATION,  470-528. 

general  principle,  470,  471. 

when  legal,  separable  from  illegal  part  of,  471. 

note  given  for  several,  one  of  which  is  illegal,  47L 

when  illegality  may  be  shown,  472. 

note  given  for  money  lent  f  jr  gambling,  473. 

contracts  witb  public  enemy,  479(1 
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acceptance  of  bill  drawn  by  enemy  in  time  of  war. 
478. 

money  loaned  company  manufacturing  goods  in  aid 
of  enemy,  473. 

authority  of  agent  not  revoked  by  declaration  of 
war,  478. 

notice  of  dishonor  may  be  served  on  agent  after 
declaration  of  war,  478. 

immorcU  eorUraets,  474,  475. 

to  influence  public  officer,  476. 
,    to  withdraw  bid  on  government  contract,  47S. 

to  withdraw  defense  in  divorce  suit»  475. 

compounding  felony,  475. 

to  abstain  from  intoxicating  liquors  is  good,  476. 

merely  illegal,  476. 

wagers,  contracts  of,  477. 

in  restraint  of  marriage  and  trade,  475,  478,  479* 

conspiracy  against  commerce,  &c.,  480. 

to  prevent  competition  at  an  auction  or  sheriff's  sale, 
480. 

giving  preference  in  composition  with  creditors,  481. 

inducements  to  permit  a  discharge  of  debtors,  481. 

notes  and  bills  given  and  taken  illegally.  484-487. 

the  restraining  act,  484-487. 

notes  and  bills  illegal  because  usurious,  488-^10. 

notes  and  bills  illegal  by  statute,  511-514 

of  accommodation  paper,  519-528. 

contracts  in  violation  of  law,  void,  470. 

bills  and  notes  to  secure  performance  of,  also  void, 
470. 

defense  to,  not  allowed  as  favor  to  either  party,  470. 

the  law  does  not  help  either  party,  470. 

contract  illcgul  in  part,  wholly  illegal,  471. 
not  as  a  general  rule,  a  defense  against  a  bona  flde 
holder  for  value,  472. 
an  exception,  where  the  statute  declares  the  secur- 
ity void,  472. 
such  as  notes  or  bills  given  usuriously,  or  for 
money  lost  by  gaming,  472. 
but  indorser  of  such  notes  liable,  when,  472. 
80  is  the  party  that  transfers  them  without  in- 
dorsement, note,  472. 


400  Index.  i 


OON8IDBRATION,  Illbgalitt  oT-^ccmUnued. 

contracts  tnth  the  enemy  in  time  of  war,  void,  478. 
except  when  made  by  prisoneiB  for  ransom,  478. 
for  necessaries  and  the  like,  478. 
so  are  bills  remitted  to  the  enemy,  478. 
on  existing  contracts,  war  only  suspends  the  remedy, 

478. 
contracts  in  furtherance  of  immorality  void,  474 
such  as  letting  rooms  for  purposes  of  prostitu- 
tion, 474. 
or  giving  notes  or  bonds  to  continue  illicit  inter- 
course, 474 
^-  Uie  security  is  valid  if  given  to  injured  party, 

when,  474 
in  case  of  bastardy,  note,  83. 
an  executory  parol  contract,  when  supported, 
474 
contracts  for  sale  of  libelous  or  obscene  works, 
475. 
for  illegal  sale  of  liquors,  text  and  note,  470. 
L  for  illegal  electioneering,  475. 

for  sale  of  goods  to  be  smuggled,  475. 
to  induce  a  trespass,  475. 
for  sale  of  lottery  tickets,  475. 
to  drop  criminal  prosecution,  475. 
:  to  compound  a  felony  or  misdemeanor,  475. 

]:  by  an  alderman  with  a  city  contractor,  475. 

a  note  given  for  liquors  sold  in  Massachusetts, 
L  note,  475. 

^  a  note  given  for  services  of  a  negro  as  a  slave, 

r  the  negro  being  a  free  man,  476. 

t  •  the  defense  of  illegality  must  be  affirmatively  es- 

tablished, 476. 
a  note,  though  illegal,  is  valid  in  hands  of 

hofuifide  holder,  when,  476. 
note  given  on  a  subscription  for  stock,  note, 
476. 
wagers,  common  law  rule  in  regard  to,  477. 

void  imder,  when  contrary  to  public  policy  or 

good  morals,  477. 
on  result  of  a  prize  fight,  or  on  question  of  war 
or  peace,  477. 
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or  on  the  result  of  an  election,  or  of  a  trial,  477. 
or  on  the  sex  of  a  third  person,  a  curious  case, 

note,  477. 
or  on  a  third  person's  solvency,  477. 
ntiraitU  of  trade  or  marriage,  contracts  in,  void,  475, 
478,  479. 
a  conditional  note  not  to  many  another  or 
pay,  &c.,  note,  478. 
contract  in  general  restraint  of  trade,  not  allowed, 
478. 
allowed  in  partial  restraint,  when,  479,  479. 
as  where  one  sells  out  a  trade  or  business, 

478,  479. 
or  a  secret  of  manufacture,  479. 
a  eofupiracjf  against  trade  and  commerce,  not  allowed, 
475,  480. 
bills  and  notes  given  on  such  contracts  are  void, 

480. 
to  prevent  competition  at  auction  sale,  480. 
or  not  to  bid  against  each  other,  480. 
for  a  contract,  note,  480. 
to  control  prices  is  void,  475. 
but  an  agreement  to  buy  together  at  a  certain 
price  is  valid,  note,  480. 
campontioH  with  creditors,  notes  or  bills  given  secretly 
for  larger  amount,  481. 
are  fraudulent  and  void,  481. 
void  even  as  between  immediate  parties,  481. 
so  is  a  note  given  to  a  creditor,  if  he  sign  insolv- 
ent's petition  for  discharge,  481. 
or  to  induce  a  withdrawal  of  his  opposition,  481. 
80  is  a  third  person's  note  given  for  like  purpose, 
*    481. 
under  bankrupt  law,  481,  483. 
by  assignee  in  bankruptcy  for  misappropriated 

money,  valid,  482. 
given  for  more  than  legal  fees,  void  as  to  payee, 

482. 
given  to  perpetuate  a  fraud  on  third  parties,  483. 
notes  given  ti\  a  purchase  made  to  defraud 
creditors,  void,  483. 
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80  held,  on  what  ground,  488. 
eorportUknM  and  public  offloers,  illegal  contracts  of 
▼Old,  484. 
as  to  pay  a  sheriff  an  extra  fee,  484. 
or  to  take  a  check  on  subecription  for  stock,  481 
the  law  requiring  it  to  be  paid  in  money,  484. 
restraining  act  prohibiting  the  issue  of  bills  and 

notes  by  banks  on  time,  485. 
bills  and  notes  by  banks  payable  so  long  after 
date,  are  void,  486. 
the  act  is  a  public  statute,  485. 
and  the  indorsee  b#re  is  changeable  with  notice, 
485. 
not  so,  the  indorsee  of  another  state,  486. 
a  note  given  in  another  state  for  small  bills  to  be  cir- 
culated here,  note,  485. 
fk  certificaie  of  deposit,  payable  six  months  after  date, 

is,  in  substance,  a  note,  486. 
payable  on  demand,  valid  in  whose  hands,  note,  486. 
banking  corporations,  power  to  contract,  487. 
limitation  of  this  right,  487. 
no  power  to  engage  in  purchase  and  sale  of  stock, 
487. 
may  take  them  as  security,  487. 
not  at  liberty  to  indorse  for  acconmiodation,  487. 
may  negotiate  and  sell  by  indorsement,  487. 
note  given  for  money  paid  in  redeeming  illegal 
notes*  valid,  note,  487. 
Uiuriaui  ChrUraeU,  void  here,  488-510. 
terms  of  our  statute,  488. 
declare  securities  taken  on,  void,  488. 
make  no  exccpUon  in  favor  of  negotiable  notes 
and  bUls,  488. 

ooiporations  cannot  interpose  defense  of  usury, 
note,  488. 

but  indorsers  of  their  notes  may,  note,  488. 
the  usurious  bill  or  note  is  vitiated,  tainted,  489. 
the  payee  of  it  indorsing  it  over,  makes  a  new  con- 
tract, 489. 
so  also  the  party  negotiating  it,  note,  489. 
innocent  accommodation  parties,  not  bound,  notc^ 
489. 
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the  party  representing   it  as  business  paper  is  es^ 
topped,  note,  489. 
other  parties  not  affected  by,  489. 
representations  by  agent  negottating,  note,  489. 
provisions  of  B.  8.  now  limited,  490. 
in  favor  of  bona  fide  holder,  490. 
taking  a  note  under,  in  payment,  effect  of,  490. 
the  title  of  purchaser  in  good  faith  under  foreclos- 
ure of  usurious  mortgage,  490. 
bona  Jids  holder  of  usurious  note  may  take  a  valid 

security  therefor,  490. 
if  the  debtor  pay  usuriouA  debt  he  cannot  recover 
it  back,  490. 
nor  can  he  avoid  a  CQnv0yance  in  payment  of  it^ 

may  recover  back  excess  of  interest,  490. 
but  tbe  usurious  debt  cannot  be  enforced,  490. 
nor  can  any  renewals  thereof  or  securities  therefor,  490. 
accommodation  indorser  paying  may  recover    of 

maker,  490. 
when  usury  cannot  be  set  up  against  renewal,  note, 

490. 
debtor  is  concluded  by  judgment  on,  490. 
paper  valid  in  its  inception,  may  be  sold  for  any 

pric«,  491. 
subsequent  usurious  agreement  will  not  avoid  it, 

491. 
not  so,  if  negotiated  usuriously  in  the  first  instance, 

491. 
as  where  accommodation  paper  is  first  negotiated 

usuriou&ly,  491. 
rights  of  the  indorsee  against  the  party  negotiating  it 

as  business  paper,  491. 
the  party  so  representing  it,  U  estopped  therebjf,  text 

and  note,  492. 
estoppel  where  the  maker  of  a  note  says  he  has 

no  defense,  note,  493. 
amount  of  recovery  aguinst  one  who  indorses  over  a 

note  for  less  than  itft  face,  498. 
in  the  case  of  a  sale  with  warranty,  498. 
transfer  of  valid  notes  as  collateral  to  usurious  debt, 

460,494. 
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ooDveys  no  title,  but  does  not  destroy  the  notes^ 
494. 
recdving  them  back,  the  owner  may  sae  on  as  before, 

4»4. 
exacting  a  usurious  preminm  on  renewal,  effect  of, 

495. 
security  given  for  two  loans,  one  being  usurious,  is 
void,  495. 
antecedent  debts,  when  not  extingnished,  495. 
the  taker  cannot  repudiate  usurious  security,  in  first 
instance,  495. 
may  do  so  when  the  party  giving  it  seta  it  up, 
note,  495. 
a  subsequent  agreement  for  usurious  interest  is  Tc^d, 
495. 
though  given   on  forbearance,   ejBtending  Ume, 
495. 
creditor  may  resort  to  original  security,  though  sor- 

rendered,  when,  note,  495. 
who  may  set  up  defense  of  fuurif,  496. 
usurious  interest  may  be  recovered  back,  496. 

action  for  must  be  brought  vrithin  one  year,  496. 
the  statute  declares  void  bills  and  notes,  &c.,  when 
taken  in  a  certain  way,  497. 
what  is  the  construction  of  the  statute,  497. 
notes  securing  bjf  nMake  more  than  seven  per  cent., 
not  void,  497. 
1^  mistake  in  calculation  or  in  writing  the  note, 
497. 
there  must  be  an  intent,  a  corrupt  agreement  to  take, 

498. 
gfving  and  receiving  more  than  seven  per  cent,  inten- 
tionally, usurious,  498. 
though  the  error  be  really  one  of  law,  when,  498. 
usage  and  custom  cannot  be  shown  to  evade  the  law, 

498. 
three  hundred  and  sixty  days  cannot  be  counted  as  a 
year,  498. 
by  statute  thirty  days  may  be  counted  the  twelfth 
part  of,  498. 
rule  for  computing  interest  in  this  state,  note,  496L 
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Chmpound  interett,  stipulation  for,  not  UBurious,  wlien, 
4d9. 
agreement  to  pay  interest  upon  interest,  when  valid, 

490. 
agreement  or  netes  taken  for,  after  due,  499. 
the  interest  is  as  much  due  when  payable,  as  the  prin- 
cipal, 499. 
ordinarily  a  note  draws  only  simple  interest,  499. 

compound,  sometimes  allowed  as  damages,  499. 
interest  upon  interest  to  accrue,  is  not  recoverable, 
499. 
why  it  is  not,  ground  of  the  rule,  499. 
compound  interest  paid  by  mistake,  recoverable  back, 
note,  499. 
interest  recoverable  upon  rent  due  in  specific  ar- 
ticles, 499. 
im  advance,  taking  interest  on  a  loan,  not  usurious, 

soa 

effect  of  taking  interest  in  that  manner,  for  long 
term,  500. 
usurious  to  take  interest  in  advance  for  a  term  of 
years,  600. 
taking  interest  in  advance  allowed  on  short  loans» 

600. 
by  banks  and  by  individuals,  601. 
interest  may  be  taken  on  the  days  of  grace,  601. 
uiurif,  the  defense  of  must  be  strictly  proved,  602. 
not  presumed  on  notes  with  interest,  ante-dated, 

602. 
nor  inferred,  where  the  lender  retains  a  part  oi 
the  amount  loaned  with  borrower's  con- 
sent, note,  602. 
where  borrower  takes  property  at  exorbitant  price, 

604. 
what  necessary  to  constitute,  604. 
broker  cannot  charge  commissions  in  excess  of 
interest  on  money  advanced,  606. 
not  usurious  to  diaeourU  note,  and  charge  premium  on 
drafts  therefor  payable  in  New  York,  503. 
nor  to  charge  rate  of  exchange  between  place  of 
payment  and  payee's  residence,  603. 
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nor  to  gire  certiflcateB  of  deposit  payable  in  fifteen 

days,  when,  608. 
nor  to  gire  depreciated  ncles,  when,  608. 
usurions  if  tliere  be  an  agreement  for  them^ 

when,  608. 
or  to  take  stock  for  more  tinn  its  value,  608. 
not  material  from  whom  usurious  proposition  comes, 
604. 
as  to  take  proceeds  of  discount  in  certificates  of 
deposit  x>ftya^le  at  a  future  day  with  less 
than  legal  interest,  604. 
taking  such  certificates  after  discount  Yoluntaiily, 

604. 
agreeing  for  drafts  on  New  York  worth  more 
than  par,  604. 
or  charging  on  such  drafts  for  collection,  604. 
and  discounting  on  an  agreement  for  the  circula- 
tion of  bills,  604. 
on  agreement  for  insurance,  606. 
commissions  allowed  on  acceptances  by  commis- 
sion meitibant,  606. 
allowed  factor  for  accepting  and  paying,  606. 
no  evasive  device  allowed,  498,  606,  606. 
a  loan  of  goods  or  chattels,  not  within  the  statute,  607. 

reason  of  the  rule,  its  application,  607. 
in  loans  of  stock,  cattle,  grain  and  flocks,  607. 

value  uncertain  on  return,  note,  607. 
eredU,  being  of  value,  may  be  sold,  608. 

a  bond  and  mortgage  with  guaranty  of  amount 

due,  608. 
so  may  an  indorsement  or  guaranty  of  a  note,  608. 
commission  on  exchange  of  notes,  note,  608. 
these  are  sales  of  credit,  in  substance,  608. 
not  tolerated  as  a  disguise  of  usury,  608. 
nor  is  a  sale  or  loan  of  property  or  credit,  608. 
a  note  made  in  another  state  bearing  eight  per  cent., 
not  presumed  usurious,  609. 
not  presumed  usurious  because  rate  of  exchange 
in  favor  of  place  of  payment,  609. 
not  usurious  in  discounting  drafts  on  New  York  to 
deduct  interest  and   difference  of  ex- 
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change  on  drafts  on  the  same  place, 
reason  of  rale,  510. 
exchange  not  certain  to  continue  the  same,  SIO. 
legally  money  is  of  same  value  all  over  the  state, 
note,  510. 
terms,  on  opening  default  to  let  in  defense  of  usury, 
note,  510. 
tbe  answer  must  state  usurious  contract  specifi- 
cally, note,  610. 
miff&Hng  eantracU,  declared  void  by  statute,  511. 
and  all  securities  in  fnrtherance  of,  are  void,  511. 
bills  and  notes  for  a  gaming  debt,  or  in  execu- 
tion of  contract,  void,  511. 
they  stand  on  the  footing  of  usurious  paper, 

511. 
the  party  indorshig  them  over  may  be  liable, 

511. 
they  are  void  as  between  the  parties,  512. 
a  note  to  pay  when  M.  V.  B.  is  elecied  Pres- 
ident, 612. 
like  notes  on  result  of  election,  512. 
the  statute  renders  such  securities  void,  513. 
those  given  for  money  won  at  play,  612. 
bills  and  notes  for  money  lent  to  game  with,  are  also 
void,  518. 
the  loan  is  void,  513. 
money  lent  to  bet  on  a  race,  not  recoverable,  518. 
contract  not  affirmed  in  any  manner,  518. 
made  in  another  state  and  valid  there,  affirmed  heie, 

518. 
bills,  notes,  checlcs,  Ac.,  issued  in  violation  of  stamp 
act,  are  invalid  and  of  no  effect,  1081- 
1045. 
stockjobbing  contracts,  514 
notes  and  biUs  in  execution  of,  when  void,  514 
such  contracts  are  now  valid  by  statute,  514 
prohibited  eontraets,  notes  and  biUs  in  execution  of, 
515. 
when  vtdid  and  when  not,  515. 
general  rule  of  commercial  law  in  respect  to,  615. 
valid  when,  in  the  hands  of  bona  fide  holder,  515. 
cases  illustrating  the  rule,  515. 
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wTio  is  a  bonaflde  holder,  &c.  ?  516. 

must  take  the  paper  before  it  becomes  dae^ 

5ie. 

after  it  is  due  he  takes  it  dishonored,  516. 
takes  it  subject  to  all  defenses,  517. 
purchaser  only  acquires  title  of  transferrer, 

617. 
purchaser  from  bona  Jide  holder  protected  to 
what  extent,  617. 
on  the  credit  of  his  indorser,  516. 
must  take  it  also  in  good  faith,  517. 

and  without  notice  of  any  defect  or  de- 
fense, 517. 
what  is  not  such  notice,  517. 
memoranda  on  the  note,  517. 
taking  it  mala  Jide  or  with  notice,  he  is  not, 
517. 
when  the  paper  itself  is  notice,  517. 
means  of  knowledge  not  the  same  thing, 
note,  517. 
the  usual  test  of  good  faith  is  giving  value, 
note,  517. 
want  of  care  is  not  bad  faith,  note,  517. 
negligence  not  conclusive  evidence  of  bad 

faith,  517. 
taking    under    suspicious  circumstances, 
effect  of,  517. 
not  protected  when  notified  after  contract  for 

purchase,  but  before  payment,  518. 
protected  to  extent  of  part  payment.  518. 
must  have  notice  of  breach  of  condition,  519. 
or  that  terms  of  accommodation  are  not 
complied  with,  519. 
receiving  deed  as  security,  519. 
what  sufficient  to  put  purchaser  on  inquiry, 

519. 
coBsideration  expressed  is  not,  519. 
taking  in  usual  course  of  business,  519. 

by  operation  of  law,  519. 
must  have  given  value  for  the  paper,  620. 

reason  of  this  rule  stated,  520. 
crediting  in  account  is  not  giving  value,  when, 
note,  620. 
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as  to  what  is  giving  value,  see  Bona  fide  RMer 

for  valv4s. 
equities  between  prior  parties,  521. 

will  prevail  against  indorsee,  when,  691. 
what  is  valuable  consideration,  521. 

receiving  for  precedent  debt  is  not,  when, 

521. 
receiving  for  precedent  debt  is,  when,  521. 
as  collateral  security  is,  when,  521. 
relation  and  remedy  of   parties   to  aeeommodatum 
paper,  522-^28. 
relation  of  acceptor  to  drawer,  522. 
on  the  bill,  after  payment,  522. 
the  acceptor  has  no  action  on  the  bill  itself,  522. 
but  may  recover  for  the  money  paid,  when. 
522. 
so  may  the  maker  of  a  note,  when,  522. 
and  the  drawer  and  the  indorser,  528. 
burden  of  evidence,  on  whom  rests,  note,  522. 
payment  in  any  manner,  gives  an  action  to  the 
accommodation  party,  528. 
may  be  made,  at  what  time,  524. 
and  his  action   accrues   from   what  time, 

524. 
not  delayed  by  holding  collaterals,  525. 
the  accommodated  party  bound  to  indemnify, 

&c.,  520. 
a  surety-drawer  held  as  principal,  526. 

whether  signing  as  surety  or  not,  526. 
the  accommodation  party  becomes  such  with  a 

view  to  his  remedy  over,  527. 
and  holds  himself  out  as  a  party,  528. 
his  defense  not  favored,  when,  528. 
premium  and  subscriptum  notes,  given  to  mutual  in- 
surance companies,  note,  527. 
a  premium  note,  what  is,  note,  527. 
an  assessment  a  condition  of  liability,  when,  note^ 

527. 
given  as  part  of  the  capital,  when,  527. 
how  shown  whethcf  so  given,  527. 

may   be  negotiated,  when  and  how,  note, 
527. 
lights  and  liabilities  of  parties  to,  note,  527. 
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mode  of  negotiating,  and  rights  of  party  taking 
note,  627. 

OONSiaNMBNTS,  drafts  drawn  on,  586-589. 

drafts  with  bill  of  lading  attached,  686-1(80. 

OC^taTSUOnON  of  bills  and  notes,  215-281. 

must  be  by  the  law  of  the  place,  217-219. 

remedy  by  law  of  the  forum,  220. 

when  contract  to  be  performed  in  another  state,  222- 

228. 
of  acceptances,  686. 

00NTENOBN07,  cannot  be  supplied  by  parol  eyidence,  44^-445. 

OOMTRAOT,  what  is,  23. 

requisites  of,  28. 
*  illegal,  cannot  be  enforced,  470. 

when  illegal,  470-528. 

notes  and  bills  founded  on,  rule  as  to,  472,  514. 
declared  void  by  statute,  see  Usury,  Wagering  OoiUraeU, 
Omtideration, 

OOMTRAOTENG  OAPAOIT7,  what  constitutes,  24,  45,  56,  57. 

non-sane  persons  have  not,  24. 
infants  have,  29,  83. 

OONTRABZOnON  of  written  contract,  442-445. 

of  acceptances  by  parol,  590. 

OOMTRIBnnON,  between  sureties  and  joint  makers,  779. 

COPARTNBRSBIP,  see  Partnershipy  94,  et  seq, 

OOPT  of  note  may  be  used  in  making  demand,  when,  696,  697. 

OOBFORATIOKS,  creation  and  rights  of,  46. 

definition  of,  46. 
classes  of,  47. 
incidental  powers  of,  48. 
public,  what  are,  47. 
private,  what  are,  47. 

public  as  parties  to  negotiable  instruments,  48. 
cannot  be  unless  authorized  by  charter,  48. 
warrants,  orders  and  certificates  of,  not  negotiable.  48. 
^  bonds  of,  not  negotiable,  48. 

Beo  BondMi  QmpoTU,  dbe» 
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power  of,  to  laBue  negotiable  eridence  of  debt,  not  im- 
plied, 48. 
to  contract  debts,  48. 
by  what  officers  negotiable  instruments  should  be 

issued,  49.  i 

no  implied  authority  in  executive  officers  to  issue 

them,  40. 
examples,  49. 
assent  of  tax-payers  not  implied  or  presumed  to  debts 

illegally  contracted,  50. 
municipal  warrants,  i&o.,  51. 
when  negotiable,  51. 
payable  out  of  a.  specified  fund,  51. 
action  by  holder  of,  53. 
issued  for  what,  52. 
evidence  of  what,  62. 
liability  of  indorser  of,  58. 

entitled  to  same  privileges  as  on  ordinary 

paper,  58. 
on  non- negotiable  warrants,  58. 
presentment  for  payment,  54. 

must  be  presented  before  action,  54. 
private,  as  parties  to  negotiable  instruments,  55. 
may  give  note  or  bill  in  pursuit  of  business,  55. 

bonaflde  holder  of,  55. 
may  accept  bills,  55. 

may  borrow  money  in  absence  of  prohibitory 
statute,  55. 
implied  powers  of,  58. 

has  none  to  loan  funds,  58. 

insurance  company  cannot  make  note  or  accept 

biU,  58. 
right  to  make  or  receive  bill,  also  right  to  trans- 
fer by  indorsement,  58. 
right  to  make  and  negotiate  bills  and  notes,  57, 484-487. 
cannot  make  or  issue  time  notes  or  bills,  56,  485-487.    . 
transfer  of  an  illegal  note  made  by,  effect  of,  485. 
to  a  person  of  the  state,  486. 
cannot  discount  commercial  paper,  484. 
as  parties  to  accommodation  paper,  59. 
must  be  specially  authorized  to  indorse  or  become 

sure^  on,  59.  * 
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rights  of  bona  fide  holder  of  paper,  69. 
presumption  in  favor  of  legality,  59. 
action  must  be  against  corporate  body,  59. 
plea  of  nul  tid  corporation,  00. 

plaintiff  must  prove  incorporation,  60. 
defendant  one  of  original  incorporators  estopped 
to  deny  existence,  00. 
act  through  whom,  01. 
charter  must  be  strictly  followed,  01. 
agent  may  bind  corporate  body,  01. 

authority  of,  shown  by  implication,  61. 
proof  of  agent's  authority,  03. 

appointment  should  be  regularly  proved,  02. 
by  books  of  corporation,  62. 
by  reputation,  02. 
no  appointment  under  seal  necessaiy,  02. 
general  liability  of,  08. 

for  acts  within  apparent  scope  of  agent's  author- 
ity, 03. 
appointment  of  agent  presumed,  when,  03. 
for  particular  act,  04. 

bound  by  officers'  acts,  04 
within  apparent  scope  of  authority,  04 
estopped  to  dispute  acts  of  officers,  04 
ground  of  liability,  04 
how  determined,  71. 
implied  powers  of  officers,  05. 

of  president  and  cashier  of  bank,  05. 

cashier  general  officer  of  bank,  05. 

of  president  to  look  after  litigation,  05. 

no  power  to  bind  it  by  note,  05. 
of  treasurer  and  secretary,  05. 
presumptions  as  to  officers'  powers,  06. 
acting  according  to  custom,  66. 
within  apparent  scope  of  authority,  66. 
interpretation  of  instrument,  67-69. 

whether  act  of  individual  or  corporation,  general 

rule,  07.  i 

when  deemed  act  of  individual,  68. 

addition  of  word  •* agent,"  trustee,"  &c.,  68. 

descriptive  merely,  08. 

instances  of,  68. 
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when  act  of  corporation,  09. 

intention  and  authority  to  bind,  69. 

instances  of »  69. 
as  drawer  of  a  bill,  70. 

direction  in  bill  evidence  of  person  liable,  70. 

instances  of,  70. 
as  acceptor  of  a  bill,  71. 
liability,  how  determined,  71. 

person  named  as  drawee  determines,  when,  71. 

acccepted  by  officer  in  individual  name,  71. 
as  indorser,  72. 

indorsed  by  officer  in  official  capacity,  72. 
cashiers  of  banks,  78. 

addition  of  *'  cashier"  to  name  of  payee  indicates 
bank  intended,  73. 

indorsement  not  necessary,  73. 
parol  evidence  admissible,  when,  74. 

true  intent  may  be  shown,  74 

note  made  by  officers  with  official  titles,  74, 

general  rule,  74. 
restraining  acts,  effect  of,  485. 
prohibiting  bonks  from  issuing  notes  payable  on  time, 
66. 

recenc  decisions,  56. 
act  restraining  banks  from  issuing  time  notes  or  bills, 

is  a  public  statute,  485. 
citizens  and  residents  presumed  to  know  the  law,  486. 

non-residents  not,  486. 

knowledge,  effect  of,  486. 

illegal  contmcts  of,  void,  487. 
cannot  make  accommoiiution  indorsement,  487. 

but  may  tnmsfer  by.  487. 

where  the  bank  is  bound  by,  487. 
cannot  interpose  defense  of  usury,  note,  488. 

indorser  of  its  notes  may,  488. 
bound  by  indorsement  of  its  officers,  when,  862,  487. 
eee  Munioipal  Voi^ratma, 

OOUNTBRFBIT  and  valueless  bank  notes,  payment  of,  293,  295. 

OOUNTOBBiAND  of  payment,  effect  of,  739. 


41i  LnxiEX.  t 


COUPON  BONDS,  see  Bondt 

CawQKB,  definition  and  description  of,  870. 
nt^gotiability,  877. 
requisites,  879. 

to  wliom  and  where  payable  881. 
incidents  of,  884. 
interest  upon,  885. 
how  secured,  886. 
limitations,  statutes  of,  809. 
practice  and  pleading  In  actions  upon,  918. 
late  decisions  regardlAg,  919. 
SeeBonda, 

OOVBRTUBBi  see  Marridd  Woman. 

OBSDIT,  giving  in  account,  effect  of,  761,  763. 

ORBXIITOR,  taking  notes  or  bills  in  payment,  877. 
composition  with,  482,  488. 
operates  as  payment,  when,  761,  769. 

CROSS  BiLLBf  are  consideration  for  each  other,  458. 

CURBBN07,  judgments  must  be  entered  in  our,  150, 747. 

0178TOM  OF  MSIROBANTS^  foundation  of  commercial  law,  7. 

indorsement  of  bills,  860. 

CUSTOBfBR,  notice  to,  on  dissolution  of  firm,  118. 

who  are  customers,  117-122. 


D. 

DAMAQES^  or  sum  recoverable,  1000,  1080. 

interest  usual  measure  of  damages,  1000. 

interest  secured  b^  contract;  when,  1001-1018. 

recoverable  as  damages,  when,  1004-1018. 

interest  by  contnict  below  Icgiil  rate,  after  due,  1005-1007. 

on  notes,  i&c,  payable  on  demand,  1006, 1007. 

on  money  due,  1007. 
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on  notes  and  debU  made  isk  one  state  payable  in  another, 

looa-ioii. 

interest  as  damages  on  n<yte8  and  debts  payable  in  another 

state,  1018, 1014. 
damages  on  notes  payable  in  specific  articles,  1015-1017. 
som  lecoverable  on  a  note  payable  in  another  currency, 

1D18. 
on  debts  and  notes  payable  in  another  country,  1018-1020. 
XAte  of  exchange  on,  not  allowed,  1018-1020. 
on  bills  of  exchange,  under  law  merchant,  1021-1025. 
under  the  statutes  of  the  several  states,  1026-1080. 
a  general  rule  desirable,  1080. 
on  a  note  for  so  much  money  payable  in  saU  at       shillings 

I)er  barrel,  1015. 
it  is  a  contract  to  pay  |90  much.money,  not  for  the  purchase 

of  so  many  barrels  of  salt,  1015. 
rule  of  damages  on,  in  other  states,  1015. 

under  a  covenant  to  p^y  a  certain  rent  ingrain,  1016. 
on  notes  payable  in  goods,  chattels,  &c,  1015, 1016. 
on  a  note  payable  in  notes,  note,  1017. 
on  a  note  payable  in  depreciated  bank  bills,  1017. 

in  neat  cattle,  wool,  cotton,  &c.,  text  and  note,  1017. 
on  a  note  for  £100,  payable  in  London,  1018. 

entitled  to  value  in  Federal  money,  with  English  inter- 
est from  default  in  payiftent,  1018. 
what  is  the  Talue  of  £100  in  Federal  money,  text  and  note, 
1018. 

it  is  accurately  determined  by  weight  and  fineness,  note, 
1018. 
par  of  exchange,  what  is  meant  by.  note,  1018. 

what  is  the  actual  par,  note,  1018. 
in  a  recovery  here  on  a  debt  due  abroad,  1018-1020. 

plaintiff  not  entitled  to  recover  at  rate  of  exchange,  1010. 
exception  in  favor  of  a  bill  payable  in  f(jreign  currency,  1027. 
argument  in  favor  of  recovery  at  rate  of  exchange,  1017-1020. 

in  favor  of  rule  as  held  here,  1018-1020. 

rule  as  held  in  England,  and  its  application,  1020. 

in  action  on  a  foreign  judgment,  1020. 
the  value  of  foreign  money  should  be  proved,  note.  1018. 
recoverable  as  rc-exchangc  or  bills  of  exchange,  1021. 
re-exchange  allowed  imder  law  merchant,  1021,  1022,  1028 

against  the  drawer,  1021-1024,  1025. 
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also  against  the  indoner,  1021-1026. 
ground  on  which  re-exchange  is  allowed,  1031. 
right  of  the  holder  to  re-draw  upon  the  drawer  or  indosBcr, 
1022. 
for  what  amount,  1022. 
when  the  redrawing  is  from  party  to  party,  1022. 
the  acceptor  is  not,  under  the  law  merchant,  responsible  for 
re-exchange,  1022, 1028. 
may  he  to  drawer  under  special  contract,  1023. 
right  to  re-exchange  as  against  drawer  and  indoiser  is 

founded  in  equity,  1028,  1024. 
where  there  is  not  an  established  rate  of  exchange,  1025. 
damages  allowed  by  statute  in  this  country,  in  lieu  of  re- 
exchange,  1025. 
on  bills  drawn  or  negotiated  in  Kew  York,  1026. 
on  bills  for  an  amount  expressed  in  a  foreign  currency,  the 
sum  due  is  determined  by  the  rate  of  exchange,  1027. 
on  bills  drawn  or  indorsed  in  Maine  and  Massachusetts,  1028w 
in  Maine  the  acceptor  is  liable  for  the  damages,  1028. 
in  Massachusetts,  he  is  not  so  liable,  1028. 
amount  recoverable  under  the  law  merchant,  1029. 
inequality  of  damages  in  different  states,  1080. 
Bee  IniereH  and  Sum  FaifoNe. 

DATS,  of  bills  and  notes,  171-175,  284. 
not  essential,  171. 

importance  of,  when  used,  172,  284. 
prima  facie  evidence  of  time  when  made,  581. 
essential  under  law  of  France,  ii.,  p.  857. 


DATS  OF  GHAOB,  number  allowed,  700-716. 

form  part  of  time  bills  and  notes  have  to  ran,  716. 

expire  at  what  time,  716-710. 

Sundays  and  holidays,  720. 

origin  of,  in  custom  and  actual  indulgence,  709. 

not  allowed  in  France,  709. 

number  allowed  in  different  countries,  note,  706. 

are  to  be  added,  in  computing  the  time  when  a  bill  or 

note  matures,  709-716. 
interest  may  be  computed  upon  them,  as  a  part  of  the 

time,  709. 
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thxee  days'  grace  allowed  here  and  in  Great  Britain, 

710. 
allowed  or  not,  according  to  law  of  place  of  payment, 

710-712. 
effect  of  a  local  custom,  in  respect  to,  711,  713. 
allowed  on  a  post  note,  718. 
a  mistake  in  respect  to,  liability  for,  718. 
allowed  on  notes,  bills  and  drafts  payable  at  sight,  714. 

not  under  the  statute  of  this  state,  10,  714. 
notes  not  negotiable,  not  entitled  to  grace,  715,  716. 
shown  on  checks,  549. 

except  payable  at  future  day,  540. 
commercial  paper  remains  negotiable  during  the  days 

of  grace,  716. 
action  on,  accrues  not  till  they  have  expired,  716,  717. 
after  dishonor  on  the  third  day,  in  some  states, 
716, 
time  of  demand,  on  the  third  or  last  day,  716-710. 
on  an  individual,  716,  710. 
on  a  bank,  717-710. 
when  the  last  day  of  grace  falls  on  a  Sunday  or  holi- 
day, 686,  720. 
whether  the  maker's  religion  is  to  be  considered  in 

making  demand,  720. 
what  are  considered  holidays,  686,  720. 

DEATB|  of  maker  or  acceptor,  effect  of,  660,  670. 
of  drawer  or  indorser,  680,  844,  845. 

not  a  revocation  of  bill,  668. 
effect  of  death  of  accommodation  indorser  before  the  paper  has 

been  negotiated,  note,  454 
mode  of  giving  notice  after  indorser's  death,  845,  846. 

',  action  of,  formerly  brought,  when,  082,  088,  084. 
recovery  under  money  counts,  038. 
rate  of  interest  and  law  of  usury,  note,  1010. 


',  in  presenting  for  acceptance,  when  excused,  646-554. 
in  giving  the  usual  notice,  when  excused,  866,  867. 
diligence  equivalent  to  notice,  865. 


DEIiEQATION  of  authority  by  notary,  706. 
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DBIilVBRT,  necessary  part  of  the  contract,  282-248. 

contract  made  at  place  of,  284. 
constructive,  sufficient,  285. 
not  necessary  to  aver,  236. 
of  bill  or  note  as  escrow,  248. 
will  he  inferred,  236. 

implies  a  guaranty  of  title,  when,  288-241. 
Bee  Pramiisarif  Notet  and  BUU  and  Aeeepiance, 

DBBCAMDi  notes  and  drafts  payable  on,  182. 

when  must  be  made,  182-185,  544-547. 
exceptions  to  the  rule,  185. 

Bee  BiUa  and  NoUb. 

DBMAND  OF  PAYMEIMT,  see  Pre9$nimerUfor  Payment,  663-720. 

DBPOfllTi  certificate  of,  is  a  promissoiy  note,  486. 

DBaranonON,  we^Lmof  BOU  and  Notes, 

DIZJGBNOB,  in  presenting  bill  for  acceptance,  589-657. 

in  presenting  note  for  payment,  545,  667-669. 

creditor  bound  to  use  in  collection,  287. 

a  question  of  law,  when,  546. 

equivalent  to  notice,  when,  865. 

in  presenting  bills  at  sight,  after  sight  or  demand,  689- 

541. 
in  presenting  foreign  bills,  541,  555. 

when  negotiated  from  place  to  place,  541. 
when  purchased  for  speculation  and  not  negotiated,  548. 

the  Interest  of  both  parties  to  be  considered,  548. 
in  presenting  inland  bills,  after  sight,  542. 

when  negotiated,  text  and  note,  542. 
in  presenting  notes  on  demand,  544. 

to  shut  out  defense  thereon,  544. 

to  charge  indorser  thereon,  544. 
what  delays  excused  in  presenting,  547. 
and  what  delays  in  giving  notice.  63o.  864-^7. 

from  war,  pestilence,  sickness,  death,  &c.,  685. 
in  presenting  checks,  551-554. 

to  charge  the  drawer,  551,  552. 

to  charge  the  indorser,  text  and  note,  558. 

in  due  courae  of  business,  555. 
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in  giving  notice  to  drawer,  excused,  when,  628-626. 

not  so  as  to  the  indorser,  627-629. 
where  the  drawer,  indorser,  or  drawee  dies,  680. 
where  the  drawer  or  indorser  absconds,  &c.,  682. 
in  serving  notice  by  mail,  688. 
avails  in  place  of  notice,  when  and  to  whom,  634. 

agent  or  notary's  diligence  not  sufficient,  when,  note,  684. 
in  serving  notice  at  a  place  named  by  indorsement,  note,  684. 
In  sending  oft  notice  by  mall,  686. 
where  the  service  is  made  from  party  to  party,  655-658. 
in  making  in<|uiry  as  to  residence  of  parties  not  known,  684, 
864,865. 
See  Pi^mnMent  fur  Aooeptanee,  Presentment  far  Payment,  ^<m-aceepta7iee. 

Notice  of  Dishonor. 

DnUEIOTION,  to  apply  to  a  particular  account,  157. 

in  case  of  need,  211. 

UBBOTOBi  of  a  bank  not  a  general  agent,  121. 

DI80HARGE,  of  maker  or  acceptor,  releases  drawer  and  indorser,  418, 

by  giving  principal  time,  770-778. 
of  prior  parties,  771-773. 
discharges  sureties,  777, 778. 
discharging  one  of  several  joint  debtors,  780-782. 
of  indorser  or  drawer,  or  surety,  how  made,  411,  766-782* 
by  payment  or  release  of  prior  party,  411. 

or  by  giving  prior  party  time,  41d,  418. 
rule  the  same  as  to  accommodation  indorser,  415. 
of  surety  by  valid  agreement  giving  principal  time,  495^. 

as  by  taking  a  bond  and  mortgage  payable  at  a  future 
day,  495. 

or  A  note  or  w  bill.  288,  770. 
fraud  discbarges  surety,  when,  7G7. 
failure  to  sue  will  discharge  surety,  769. 

does  not  apply  to  indoi'scr,  769. 
must  be  shown  tliat  surety  has  sustained  injury,  769. 
by  taking  new  note  with  interest  in  advance,  770. 
must  be  valid  agreement  for  extension,  770,  771, 
without  knowledi^e  of  surety,  770. 
upon  good  consideration,  770,  771. 
must  be  with  principal  debtor,  770. 
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executory  agreement  to  pay  uBuiious  consideratioD  not 

sufQcient  to,  771. 
agreement  need  not  he  in  any  particular  form,  771. 
time  must  not  bo  indefinite.  770,  771. 
of  principal  debtor,  effect  of,  765. 
by  dealings  with  prior  party,  when,  766,  788. 

mere  delay  does  not  discbarge  drawer  or  indorser,  766, 

768. 
nor  do  certain  agreements,  768,  774, 775. 
discharge  by  taking  new  security,  288,  770. 
if  it  extend  time  of  jMiyment,  288,  770. 
even  for  a  single  day,  778. 
"by  taking  new  securities  as  collateral  or  in  exchange, 

774. 
extending  time  for  payment  of  judgment,  775. 
impairing  right  to  subrogation,  777. 
collaterals  held  for  surety's  indemnity,  777. 

only  rto  extent  of  securities  released,  777. 
giving  time  to  one  surety  will  discharge  others  to  what 

extent,  779. 
release  of  surety  primarily  liable,  779. 
real  principal,  though  in  form  drawer  or  indorser,  not  dis- 
charged by  giring  time,  &c.,  781. 
of  surety  maker  by  omitting  to  prosecute  principal,  848. 
joint  and  several  makers  or  acceptors,  not  discharged  by 
giving  time  to  one,  778. 
a  surety  mdker,  when  not,  778,  779. 
waived  by  new  promise  with  knowledge  of  facts,  788. 
promise  must  be  unequivocal  and  unconditional,  782. 
guarantor,  not  discharged  by  failure  to  charge  indorser,  845. 
may  be  by  procrastination  of  holder,  845. 
not  discliarged  by  failure  to  notify  of  non'<x>l]eetion, 

846. 
when  discharged  by  release  of  one,  780. 
or  by  not  prosecuting  the  principal  maker,  848. 
the  drawer,  indorser  or  surety  is  not  released  by  taking  a 

new  security  as  collateral  to  debt,  418,  768. 
but  is  discharged  when  the  time  is  extended  by  taking  bills 

or  notes  payable  at  a  future  day,  288,  485,  770. 
of  principal  contract,  discbarges  surety,  811. 

on  account  of  the  nature  of  surety's  engagement,  811. 


J 
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DISOOUNTINa  paper  at  usurious  rates,  491-405. 

what  are  such,  603,  504. 

2>I8HOMOB|  and  see  Ih'etmtmsiU  for  Aoeeptanee^  for  FaymerU,  Notice  qf 

Duhonor, 

IMSSOIiUTEON,  of  partuership,  118-116. 

right  of  partner  to  dissolve,  118. 
notice  of,  when  necessary,  117-122. 
how  made,  its  incidents,  118-183. 
a  revocation  of  each  partner's  right  to  bind  the  firm,  118, 
128-183. 

^>&b  Parin&n, 

DIVBRBION  must  be  shown,  to  let  in  defense,  when,  ^53, 958. 

of  accommodation  paper,  448-455,  598. 
plea  of,  by  an  accommodation  indorser,  788. 
accommodation  makers  or  indoraers  never  liable  to  party  ac- 
commodated, 447,  448. 
when  liable,  in  case  of  diversion,  448. 
on  paper  made  or  indorsed  for  general  accommodation,  447- 

452,454. 
presumption  as  to  accommodation  paper,  452. 

it  has  inception,  when  negotiated,  464,  491-498. 
what  is  diversion  of  accommodation  paper,  448,  451. 
what  is  good  faith  in  taking  such  paper,  449,  450. 
the  usual  test  of  good  faith  is  giving  value,  463,  975. 
what  is  giving  value  for  it,  453. 

parting  with  property  or  securities  is,  453. 
discharging  a  debt  is  also,  453. 
exchange  of  notes,  458. 

taking  the  paper  as  security  for  goods  sold,  458. 
of  partnership  paper  from  the  business  of  the  firm,  97-103. 
its  paper  presumed  to  have  been  regularly  given,  97, 
etneq, 
can  be  no  diversion  of  paper  made  for  general  accommoda- 
tion, 447-453,  598. 

DONATION,  see  Gift,  456,  467. 

DOBBCANT  PARTNER  bound  by  acts  of  the  firm,  108. 

See  BpeoUa  Ftotrtner,  108. 
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DHAWBB,  by  acceptiDg  and  paying  bill  vouches  for  genuineness  of  sig- 
nature of  drawer,  278. 
not  of  the  body  of  the  instrument,  273. 
by  acceptance,  does  not  admit  genuineness  of  hidorsement, 

278. 
effect  of  his  absconding  or  abscDce,  533. 
destruction  or  refusal  to  return  bill  by,  effect  of,  681. 
4uty  of  drawee  to  accept,  664. 
his  acceptance,  664-606. 

may  discount  and  negotiate  bill  before  acceptance,  664 
alteration  by,  after  acceptance,  673. 
has  reasonable  time  to  make  acccptanoe,  679. 
admits  what,  by  acceptance,  600. 

See  Ace^iance. 
duty  to  accept  draft  with  bill  of  hiding  attached,  688,  689. 

DHAWBB,  signing  draft  as  surety,  626. 
as  to,  of  bill  or  note,  70. 
contract  of  drawer,  529-688. 
signing  as  agent,  when  bound  personally,  529. 
the  implied  contract,  530. 

a  draft  for  the  whole  of  a  given  fund,  effect  of,  531. 
stipulation  as  to  residence  of  drawee,  533. 
that  drawee  is  capable  of  binding  himself,  &c,,  533. 
that  he  will  accept,  absolutely.  536. 
discharged,  by  laches,  when,  5349  637. 

not  by  omission  to  ijivc  notice,  when,  537. 

injury  is  presumed,  537. 

knowledge  necessary  to  bind  by  promise  after  discharge, 
537. 

giving  duplicate  bill,  537. 
contract,  how  discharged  and  by  what  law,  638. 
contracts  for  notice  of  dishonor,  530,  405. 

that  is,  his  undertaking  is  conditioned  upon  notice,  630, 
405. 

true  theory  of  the  bill,  580,  405. 

reason  for  requiring  notice,  530,  406. 

a  draft  for  a  whole  fund  is  not  a  bill,  but  an  assignment, 
531. 
drawing  against  a  consignment,  is  not  an  assignment,  531. 

if  the  draft  amount  to  an  assignment,  it  is  not  a  bQl,  581. 

if  an  assignment,  need  not  be  accepted,  531. 

when  a  fund  may  be  reached  and  applied  on  a  biU,  632. 
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what  the  drawer  stipulates  for,  particulars  of  his  contract, 
583-588. 

by  addressing  his  bill  to  a  particular  place,  588. 

in  regard  to  acceptance  and  payment,  584. 

when  the  bill  specifies  the  place  of  payment,  584 

discharged  If  holder  take  a  conditional  acceptance,  586. 

or  an  acceptance  to  pay  at  a  distant  place,  536. 

not  by  taking  one  to  pay  at  a  bank  in  same  place,  note, 
586. 
the  indorser  is  a  new  drawer,  &c.,  537. 
a  contract  implied  by  law,  680,  588,  587. 

but  cannot  be  varied,  537. 

may  be  released  by  laches,  587. 

as  by  failure  to  present  drafts  at  sight  or  after  sight,  587. 

implied  and  discharged  by  law  of  place  where  drawn,  587. 
discharged  as  insolvent  under  state  law,  effect  of,  588. 

decisions  in  respect  to  such  discharge,  note,  588. 
discharge  under  foreign  bankrupt  law,  note,  588. 

rule  in  Massachusetts,  note,  588. 

effect  of  waiving  acceptance  in  the  bill,  540. 

distinction  between  bill  afler  date  and  after  tight,  548. 

delivery  of  bill  fixes  liability  of,  568. 

death  of,  not  a  revocation  of  bill,  568. 

DRAWING  BILL,  what  it  implies,  580,  588. 

drawing  for  the  whole  of  a  fond,  an  equitable  as- 
signment, 581. 

DRUMKSNMBSS,  incapacitates  a  party  to  contract,  28,  458. 

defense,  how  pleaded,  note,  075. 
when  plea  of  will  not  avail,  28. 

DUE-BZLZi)  is  a  promissory  note,  141. 

DURBS9,  note  given  under,  void,  458. 
what  amounts  to,  458. 

See  Omuideratitnk 
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BFFEOTS^  want  of,  excuses  presentment,  638-4K26,  678. 
want  of,  in  case  of  a  check,  549-552. 
want  of,  excuses  want  of  notice,  when,  628-627, 857-868. 
pleading  want  of,  862,  868. 

BNTRZB9,  by  notary,  &t.,  when  evidence,  988-985. 

BQUXTT,  remedy  in,  on  lost  bill  or  note,  420-482. 
notes  and  bills  held  in  trust,  878,  874. 
between  prior  parties,  521. 
suit  in,  for  cancellation,  or  surrender  of  negotiable  paper,  may 

he  sustained  in  what  cases,  956. 
the  negotiation  of  the  paper  may  be  restrained  by  injunction,  in 
what  cases,  956. 

see  AUeraiian, 

BSOROW,  bill  or  note  may  be  delivered  as,  248. 

delivery  as  must  be  to  third  person,  248. 

BSTOPPSIi^  case  of,  868,  492,  874. 

vendor  of  illegal  paper  estopped,  when,  486. 

transfer  of  paper,  285. 

party  transferring,  admits  what,  868,  406-410. 

acceptance  admits  drawing,  968. 

the  drawer  estopped  from  denying  payee's  indorsement, 

when,  599. 
the  acceptor,  from  denying  drawer's.  600. 

from  denying  his  acceptance  when,  600. 
parties  to  paper  forged,  estopped  as  between,  288-242,  406- 

410. 
an  indorser  is  estopped  from  denying  the  drawing  and  prior 

indorsement,  978. 
from  denying  representations  accompanying   transfer  or 

negotiation  of  paper,  note,  455,  492. 
as  that  it  is  business  paper,  note,  489. 
the  maker  of  a  note,  by  saying  he  has  no  defense,  498. 
the  acceptor  by  like  reply  to  question,  600. 
from  setting  up  usurious  agreement  in  first  instance,  495. 
not  when  the  party  giving  security  first  sets  up  usuiy,  note, 

495. 
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intrusting  blanks  with  an  agent,  nature  of  the  act,  88,  691. 

by  accepting  a  bill  before  it  is  drawn,  572. 

by  certifying  a  check,  5G5. 

of  indorser  from  showing  maker  a  married  woman,  42. 

married  women  not  estopped,  88. 

uvuuBNOIly  of  title  to  negotiable  imper,  in    respect  -to  partnership 

paper,  104. 

to  paper  not  negotiable,  806. 

varying  terms  of  notes  and  bills  cannot  be  given,  165-167, 
442-445. 

of  custom  of  notary's  clerk  to  make  presentment,  admissi- 
ble, 646. 

entries  in  register  by  deceased  clerk  of  notary,  648. 

when  pleadings  show  what  must  be  proved,  968. 

averments  immaterial  need  not  be  proved,  964 

in  action  by  transferee  against  maker,  964. 

parol  or  other  secondary,  on  lost  bill  or  note,  964 

plaintiff  must  prove  what,  in  action  on  note  by  partner  in 
fraud  of  Urm,  965. 

proof  in  action  by  payee  against  maker  or  acceptor,  964 
965. 

against  a  firm,  proof  of  assent,  when  necessary,  965. 

on  a  note  or  bill  given  or  accepted  by  an  agent,  966. 

in  action  on  a  joint  and  several  note,  967. 

proving  a  note  that  has  been  altered,  effect,  967. 

note  signed  by  several,  under  allegation  against  one,  967. 

alteration  may  be  proved  under  general  denial,  967. 

oral  evidence  by  one  signing  on  back  before  delivery,  in 
action  by  payee,  973. 

defendant  may  rebut  presumption  of  title,  975. 

of  formal  presentment,  unnecessary  when,  981. 

accepting  admits  drawing,  968. 

in  suit  by  indorsee  against  acceptor,  proof,  969-972. 

payee's  indorsement  must  be  proved,  when,  969,  970. 

plaintiffs  suing  as  partners  must  prove  partnership,  972. 

misnomer  of  payee,  effect  of,  972. 

in  an  action  against  indorser,  proof,  973. 

proof  of  consideration,  when  necessary,  974-979. 

who  must  begin,  975-978. 

proof  showing  riirht  to  introduce  defense,  976-978. 

further  proof  on  the  merits,  979. 


42S  Index.  ithx 

U  VlDBNOB'—eontimied, 

proving  counter-claim  or  set-off,  979. 

proof  against  drawer  or  indorser,  of  demand  and  notice^ 

980,  981 
the  same  in  respect  to  foreign  bills,  962. 
notice  to  drawer  or  indorser,  how  proved,  983-988. 
by  memorandum  of  deceased  witness,  988-985. 
proof  of  contents  of  notice,  986. 
mode  of  proving  notice,  as  to  time,  &c.,  987,  988. 
who  may  be  called  as  witness,  and  when,  969. 
proving  signature  or  handwriting,  991-999. 
by  subscribing  witness,  991-995. 
who  qualified  to  prove  handwriting,  995-999. 
comparison  of  hands  by  experts,  996-999. 
giving  a  note,  evidence  of  a  settlement,  how  far,  note,  788. 
in  a  case  where  a  single  fact  is  put  in  issue,  963. 
in  action  against  drawer,  need  not  prove  acceptance,  when, 

964. 
in  action  against  acceptor  need  not  prove  presentment,  964. 
in  action  against  several  acceptors,  must  prove  acceptance 
by  each,  965. 
when  the  acceptance  is  by  a  firm,  965. 
when  a  firm  note  is  made  by  one  partner  outdde  of  its 

business,  965. 
when  an  agency  to  make,  indorse  or  accept,  must  be 

proved,  and  how,  text  and  note,  966. 
in  the  case  of  a  note  signed  by  the  clerk  of  an  agent, 
note,  966. 
.  in  a  suit  against  a  surety-maker  of  a  note,  who  signed  with- 
out consent  of  the  principal  maker,  note,  967. 
does  such  adding  of  a  new  name  alter  the  contract  so 
as  to  avoid  it,  text  and  note,  967. 
production  of  bill  by  payee,  proof  of  title  in  him,  though 

specially  indorsed  to  another,  968. 
by  indorsee  to  vest  the  title  in  himself  as  plaintiff,  969. 
where  the  drawer  forges  the  payee's  indorsement,  the 

payee  having  no  title,  969. 
when  the  draft  is  payable  to  order  of  a  fictitious  per- 
son, 069. 
wlien  it  is  payable  to  the  order  of  a  dra\^cr  or  nuiker,  969. 

the  general  rule  requiring  payeo*s  indorsement,  969. 
of  the  indorsement  by  the  payee  of  a  check,  969,  970. 
of  title  to  paper  payable  to  bearer,  971. 
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or  to  a  particular  person  or  bearer,  970,  971. 
poesesaioD  proves  title  to  such  paper,  971. 
of  title  to  paper  payable  to  order  and  indorsed  by  payee,  by 
blank  indorsement,  971. 
poaaession  is  proof  of  title,  971. 
a  payment  by  maker  on  a  note  does  not  estop  bim  from 

disputing  holder's  title,  note,  971. 
of  title  by  payee  who  received  the  note  in  blank  as  to  the 

payee  and  inserted  his  own  name,  972. 
where  the  payee's  name  is  that  of  two  persons,  father  and 

son,  978. 
where  the  note  is  payable  to  (me  cr  other  of  two  persons, 

973. 
against  partners,  proof  that  one  of  them  made  the  note  and 
that  the  other  acknowledged  his  liability  on  it 
is  sufficient,  note,  972. 
where  one  of  a  Arm,  the  payees  of  a  note,  goes  out  and 
another  comes  in,  and  the  note  is  renewed  to 
the  latter  Arm,  note,  972. 
what  the  indorsement  of  a  note  admits,  text  and  note,  973. 
presumption  in  favor  of  consideration,  974. 

and  of  transfer  in  due  course  for  value,  974. 
effect  of  proof  that  the  paper  was  lost  by  or  stolen  from  the 
owner,  974-078. 
or  that  it  was  obtained  by  frauds  974-978. 

or  made  under  duress,  974. 
or  without  consideration  for  a  particular  purpose,  and 

diverted  therefrom.  974. 
or  given  for  an  illegal  consideration,  975. 
burden  and  order  of  proof  in  such  cases,  974-979. 
decisions  illustrating  the  rule,  text  and  notes,  975-979. 
of  facts  to  let  in  a  defense,  976-978. 
that  plaintiff  took  the  note  past  due  and  dishonored,  976- 
978. 
or  with  notice  of  i  mpeaching  facts,  976. 
or  without  giving  value  for  it,  976-978. 
with  implied  notice,  976,  977. 
or  with  actual  knowledge,  976, 977. 
*  the  party  taking  dishonored  paper,  does  so  with  notice,  976, 

977. 
plaintiff  presumed  to  have  paid  value,  though  he  took  the 
paper  past  due,  978. 
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not  BO,  where  it  is  proved  to  hare  been  lost  or  stolen, 
fraudulently  obtained,  or  fraudulently  negoti- 
ated, 978. 
recent  decision,  note,  978. 

giving  value  is  the  usual  test  of  good  faith,  note,  978. 
where  the  plaintiff  stands  in  the  shoes  of  an  original  party, 
979. 
proof  of  defense  against,  979. 

verdict  and  judgment  admissible  as  proof,  when,  note, 
979.  . 
taking  paper  with  notice  of  payment,  976. 
when  a  set-off  can  not  be  proved,  979. 
that  plaintiff's  possession  is  maiafide,  979. 
that  he  has  not  title,  979. 

or  is  not  the  real  owner,  979. 
of  demand  and  notice,  794,  980,  981. 
See  PreKfUment  for  Acceptance,  Non-acceptance,  Preeentment  for  Bayment, 

Notice  ofDis/ionor. 
demand  and  notice  to  be  proved  and  conditions  precedent, 

979,  980. 
and  presentment  for  acceptance,  when,  980,  982,  983. 
and  dishonor  by  non-acceptance,  or  non-payment,  980, 
981,  982. 
presentment  at  the  right  place,  980,  981. 
and  at  right  time,  981. 
of  protest  of  a  foreign  bill.  982. 

certificate  of  a  foreign  notary,  not  proof  of  notice,  982b 
notice  need  not  be  proved  against  drawer,  when,  982. 

though  it  must  be  against  indorser,  982. 
notice  may  be  proved  here  by  certificate  of  the  notary, 

when,  083. 
presentment,  &c.,  how  proved,  the  notary  being  dead  or 

absent,  083,  084.  085. 
by  entry  in  register,  by  original  protest  signed  by  him, 
083,  084,  085. 
or  by  his  memorandum,  984,  985. 
not  by  his  memorandum  unless  it  shows  the  fact,  note, 
985. 
what  afiSdavit  is  sufi3cicnt  to  set  aside  the  certificate  of  a 

notary  of  the  slate,  note,  083. 
proof  of  notice,  <&c.,  by  the  memomndum  of  a  clerk  since 

deceased,  084. 
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use  of  memoraadum  to  fix  the  time  of  notice,  985,  987. 

if  living,  the  clerk  must  be  called,  985. 
abbreviations  in  register  may  be  explained,  985. 
when  the  original  entry  or  memoraDdum  will  not  avail,  985. 
what  testimony  is  sufQcient  to  prove  presentment  and  no- 
tice, 987,  988. 
how  aided  by  general  mode  of  business,  entries  and 
general  recollection,  987,  988. 
by  notary's  certiflciite^of  service  of  notice,  795. 
statutes  in  the  other  states,  note,  795. 
See  Bxrol  Evidence. 
a  draft  In  the  hands  of  the  acceptor,  and  a  check  in  the  hands 

of  the  drawer,  paid,  is  not  evidence  of  a  debt 
due  from  drawer  of  the  draft,  553. 
or  from  the  payee  of  the  check,  note,  552. 
may  be  given  between  what  parties,  as  to  consideration, 

&c.,  18,  440,  441. 
presumptions  of,  in  favor  of  negotiable  paper,  489. 
consideration  must  be  pleaded  and  proved,  when,  298. 
See  Parol  Evidence,  Bona  Fide  HMer,  Consideration,   Indonement  and 

Trantfer,  Preaeuiment,  NoUoe,  Wiinese,  dbo. 


of  notes  and  acceptance?,  453. 
on  notes  and  debts  not  allowed,  1018-1020. 
rate  of,  when  allowed  on  bills  of,  1021-1024. 
rule  under  law  merchant,  1021-1028. 
want  of  uniform  rule,  lOSM. 


BZBOUTION,  of  bills  and  notes,  &c.,  in  pencil,  by  mark,  Ac,  87. 

parties  may  so  execute  or  indorse  notes  and  bills,  170. 
*  delivery  essential  to  complete,  2i$2-243. 

must  be  alleged,  942. 

Sec  Acceptance,  Delivery, 

BZZIOUTOR8  AND  ADMINISTRATORS,  a  negotiable  note  given  by, 

binds  them  personally,  75. 
an  acceptance  without  qualification,  binds  in  same 

manner,  75. 
between  the  original  parties,  their  note  or  acceptance 

is  evidence  of  assets.  75. 
evidence  that  may  be  ovcuconie  by  proof,  75. 
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they  have  no  power  to  bind  the  estate  they  repreeent 

by  an  acceptance  or  negotiable  note,  75. 
they  do  not  limit  tlieir  liability  by  signing  as  executor 

or  as  administrator,  75. 
a  note  payable  out  of  the  estate  is  not  negotiable, 

75. 
an  acceptance  thus  payable  is  a  special  contract,  75. 
the  same  rules  apply  to  trustees  and  guardians,  75. 
a  note  not  negotiable  or  not  negotiated  casts  upon  the 

administrator  the  burden  of  showing  want  of 

funds,  75. 
when  such  a  note  does  not  throw  upon  him  that  bur- 

den;  75. 
one  of  sevenil  has  no  power  to  charge  estate,  75. 
taking  note  of  personal  representative,  75. 
rights  of,  &c.,  76. 

several  executors  considered  but  one  party,  76,  861. 
each  has  the  right  to  dispose  of  the  goods  and  securi- 
ties belonging  to  the  estate,  76. 
if  he  transfer  a  note  by  indorsement  without  quaM- 

cation,  he  becomes  personally  liable,  76,  863. 
no  distinction  between  notes  payable  to  deceased  and 

those  payable  to  executors,  &c.,  76. 
they  are  vested  with  the  title  to  negotiable  paper  by 

their  appointment,  860. 
an  administrator  appointed  abroad,  may  sue  here  as 

bearer,  860. 
on  a  note  payable  to  himself  as  administrator, 

may  sue  in  his  individual  name,  text  and 

note,  360. 
a  foreign  administrator  cannot  interfere  with  suit  by 

an  administrator  oppointed  here,  860. 
their  right  to  sue  or  to  act  is  given  by  letters  granted 

to  them,  861. 
each  may  negotiate  or  indorse  over  negotiable  paper, 

861. 
no  right  to  bind  the  estate  by  contract  of  indorse- 
ment, 362. 
what  his  liability,  if  he  indorse  without  qualifi- 
cation, 802. 
describing  himself  as  executor  or  administrator, 

not  enough,  862. 
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whether  this  rule  harmonizes  with  other  cases, 
362. 
where  the  payee  or  holder  appoints  the  maker  or  ac- 
ceptor his  executor,  the  debt  is  discharged  at 
common  law,  754. 
but  he  is  accountable  in  equity  therefor  to  cred- 
itors, 764 
the  rule  is  the  same  as  to  debt  due  from  one  of 

several  execuiora,  754. 
in  this  state  the  statute  rule  is  different,  754. 
rights  of  executors  and  of  administrators  are  the 
same,  861. 
• 
B3DBOUTOR7  AOBBBBISNTS^  notes  and  bills  taken  on,  note,  468. 

to  apply  one  debt  in  payment  of  another,  note,  789. 

XrZPZINSBS^  of  giving  notice  of  dishonor,  817. 

of  re-drawing,  when  allowed,  1022. 


F. 

FAOTORi  a  trustee  of  express  trust,  867,  928. 
when  may  transfer  title,  867. 

FAST-DAT,  see  Holiday  and  Day9  of  Grace. 


OR  SON,  note  to,  both  of  same  name,  185. 
presumption  as  to  title,  185. 


OOVBRT,  see  Married  Woman, 
',  misuse  cf  blank  indorsements  is  not,  90. 

DATS^  see  Holidays,  notice  need  not  be  given  on,  720,  866. 


FAILURB  OF  OON8IDBRATION,  462-^9. 

entire  failure  of,  instances,  462-466,  469. 
parUal  failure,  467-469. 
may  be  shown  in  reduction  of  damages,  467. 
See  Connderatiant  Failure  of. 
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FAIR6|  notes  and  bills  payable  at,  IM. 

oome  to  maturity,  when,  by  French  law,  ii.  p.  859. 

FEOimonS  PATBS,  or  other  party,  186-188. 

FZQURB8  and  marks  used  instead  of  party's  name,  87, 170,  865. 

FORBEABANOB,  consideration  for  valid  promise,  819. 

voluntary,  does  not  discharge  sureties^  Ac.,  418,  419. 

FOBBZaN  BDLLS^  what  are,  8-11,  798. 

presentment  of,  for  acceptance,  &&,  541-548. 
should  be  protested,  10,  688,  790. 
damages  on,  1021-1025. 
construction,  by  what  law,  215-S81. 

FOBB&GN  JUXX3MBNT8»  Judgments  in  one  state,  not  foreign  in  an- 
other, 9 

FOBBZdN  ZaAWB,  must  be  proved,  9. 

laws  of  sister  states  are  foreign,  9. 
rule  for  deciding  rights  in  absence  of  proof  of,  9. 
need  not  be  taken  notice  of,  486. 
when  to  be  considered  as  fixing  rights  of  parties,  217- 
281. 

FOBBiaM  MONBT,  notes  and  bills  payable  in,  150,  lOia 

allegations  in  suits  on,  1020. 


,  288-240,  267-276. 

of  payee's  name,  288,  240. 

no  title  through  a  forged  indorsement,  240. 

transfer  of  forged  paper,  406,  409. 

vendor  liable,  854. 

exceeding  authority  and  indorsing  note,  88. 

defined  by  statute  of  New  York,  267. 

intent  to  defraud  essential  element,  268. 

what  constitutes,  269,  270. 

as  to  drawer  of  a  bill  or  maker  of  a  note,  271. 

of  name  of  payee  or  indorsee  renders  bill  void,  271. 
as  to  the  acceptor  of  a  bill,  272. 

drawee  presumed  to  know  handwriting  of  drawer,  272. 


90  TBS  ■Bcnoim.]  Il!n>EX.  433 


if  he  accepts  or  pays'  bona  Jtde  bolder,  caimot  recover 

273. 
fsases  to  which  doctrine  applies,  373. 
drawee  by  accepting  and  paying  vouches  for  genuineness  of 
signature  of  drawer,  378. 
not  of  the  body  of  the  instrument,  378. 
holder  held  to  knowledge  of  his  title  and  genuineness  except 
signature,  378. 
drawee,  by  acceptance,  does  not  admit  genuineness  of 

indorsements,  378. 
payment  by  him,  indonement  of  payee  being  forged,  is 

invalid  as  against  payee,  378. 
but  acceptor  may  recover,  378. 
as  to  the  indorser,  374. 

warrants  title  and  genuineness  of  paper,  374 

liable  on  warranty  if  name  prior  to  his  be  forged,  374 

subsequent  forged  indorsements  to  antecedent  genuine 

names  render  instrument  invalid,  374 
paid  without  knowledge  of  the  forgery  may  be  recov- 
ered, 374 
signature  of  party  forged,  invalid  as  to  him,  875. 

but  acknowledging  it  as  his  signature,  is  bound  thereby, 
375. 
recovery  of  amount  paid,  376. 
rule  in  regard  to,  376. 
placed  on  ground  of  mistake  made,  376. 
instances  where  recovery  may  be  had,  376. 
banker  paying  forged  check,  depositor  may  recover,  376. 
banker  presumed  to  Imow  signature  of  customers,  376. 
demand  for  restitution  must  be  made  within  reasonable 
time,  376. 
See  JPoifmerU,  to  whom. 

FOBM8  AND  RBQinsrfBS  of  negotiable  paper,  188-311. 

must  not  be  payable  on  a  contingency,  185. 
fictitious  payee  and  other  parties,  186-189. 
alternative  payee,  143. 
promise  to  pay  must  be  expressed,  141, 158. 
how  may  be  signed,  146,  170. 
must  be  executed,  148-146. 
must  be  payable  in  money,  147-150. 
Vol.  IL— 28 
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and  not  for  the  performance  of  some  other  act»  151, 

152. 
must  be  for  a  sum  certain,  154 
must  not  depend  on  an  uncertain  event»  166, 156. 
must  not  be  payable  out  particular  fund,  157, 168. 
acceptance  must  be  absolute,  159. 
parts,  &c.,  must  be  in  writing,  168, 169. 
dating  and  superscription  in  the  margin,  175-177. 
time  and  place  of  payment,  178-187. 
order  to  pay,  187. 
bills  drawn  in  parts,  188-192. 
words  of  negotiability,  19d-19a 
sums  payable,  value  received,  200-206. 
words  of  advice,  207. 
address  of  bills,  20&-211. 


I,  vitiates  all  contracts,  468: 
failure  of  title  is,  864. 
between  whom  may  be  shown,  458. 
rescinding  for,  must  be  done  promptly,  458,  450. 
of  one  partner  binds  firm,  100. 
dischaiges  surety,  when,  767. 


see  statutes  of,  818-842. 


■Uin>,  drafts  payable  out  of,  not  negotiable,  157, 168. 
effect  of  the  contract,  685. 


G. 

OAMma  OOMSmBRA.TIOIf,  illegal.  477,  611-614. 

OIFT,  notes  made  as,  are  void,  456,  457. 

given  in  renewd  of,  arc  without  consideration,  466. 
notes  of  a  third  person  may  be  supported  as,  456. 

See  CoMidercUion, 

GIVZNQ  TZACB  to  principal,  discharges  drawer  and  indorser,  411-419. 

and  all  sureties,  495. 
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most  be  by  valid  agreement  to  operate  as  discharge,  76&- 
781. 

See  Didchargs, 

GOOD  FBIDA7,  see  J)ay$  qf  Oraee. 

GOODS  SOLD,  on  warranty,  464. 

one  thing  for  another,  464-4C6. 
fraudulently,  459,  4Mr4!d6. 

QOVBRNMSNT  AQBNT8,  not  liable  personally,  8S. 

ORAOB,  see  J>ay$  of,  709-720. 

OUABANTT,  contract  of,  811-849. 

is  not  negotiable,  814 

enforcible  by  whom,  816. 

what  consideration  will  support,  821, 

a  new  note,  when,  816. 

when  must  be  in  writing,  818^27. 

an  orlgina]  contract  when,  820,  826. 

when  implied,  825. 

of  payment,  880. 

what  words  amount  to,  880. 

holder  not  required  to  institute  proceedings  on,  whan,  880, 
.    838. 

of  past  due  note,  on  transfer,  880,  885. 
when  maker  absconds,  885. 

of  collection,  881-386. 

agreement  to  guaranty,  839,  840. 

notice  to  guarantor,  844-347,  843. 

an  indorscr  when  a  guarantor,  891. 

an  agreement  accessory  to  that  cf  principal,  811. 

a  discharge  of  principal  discharges  it,  811. 

definition  of,  under  the  civil  law,  811. 

a  surety  maker  of  a  note,  action  against,  812. 

the  note  not  evidence  against  him  of  money  had  and  re- 
ceived, 813. 

the  indonee  of  a  guaranteed  note  may  sue  on  goaranty, 
814. 

a  guaranty  of  payment,  when  equivalent  to  a  new  note, 
815-817. 
containing  negotiable  words,  816. 


436  Index.  [• 


OUARANT7— e^n^ini^. 

guarantor  not  liable  as  an  indorser,  815. 

and  not  entitled  to  notice,  816. 

a  guaranty  of  payment  is  unoonditional,  816. 

not  discharged  by  failure  to  charge  iDdorser,  845i 

may  be  by  procrastination  of  holder,  84?. 

not  discharged  by  failure  to  notify  of  non-oollectioa, 
846. 
in  legal  effect,  the  guarantor  a  Joint  maker,  when,  817. 
itaiuU  of  frauds,  terms  of,  318. 
dassiflcation  of  cases  under  the  statute,  818. 

1.  when  the  collateral  is  part  of  the  original  contract,  818. 

2.  when  a  third  person  engages  to  pay  prior  debt»  818. 

8.  when  the  engagement  to  pay  arises  out  of  a  new  and 

ori^al  contract,  818. 
illustrations  of  these  classes,  318-821. 
what  is  a  new  and  original  contract,  820. 
a  guaranty  made  on  sale  of  a  note,  821. 
question  is,  whether  promise  be  independent  or  collateral, 

820,  821. 
promise  to  pay  on  release  of  a  lien,  note,  821. 
the  guaranty  must  express  the  consideration,  821. 
whether  made  on  prior  or  presently  contracted  debt,  821. 
terms  of  present  statute,  821. 
agreement  must  express  consideration,  822. 
departure  from  English  rule,  823. 

principles  of  interpretation,  323.  ' 

scope  and  meaning  of  the  usual  guaranty,  824  | 

a  collateral  engagement,  824. 

when  it  is  not,  825. 
indorsement  of  a  note  by  a  stranger,  effect  of,  825. 
indorsement  by  a  stranger  of  a  note  not  negotiable,  825. 

indorser's  Imbility  here  and  in  other  states,  826. 
guaranty  on  a  sale  of  a  note,  827. 

when  the  payee  signs  a  note  as  maker,  827. 

the  statute  of  frauds  does  not  apply,  827. 

to  come  within,  the  promise  n^ust  be  collateral,  828. 

discharge  of  original  debt,  effect  of«  828. 

new  contract,  cases  of,  828. 
consideration  of  promise,  how  expressed,  828. 
far  value  received,  is  enough,  828. 

guaranty  of  a  forged  note,  &c.,  after  sedng  it,  effect  of 
note,  829. 
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of  a  lease,  presumed  to  have  seen  it,  820. 
guaranty  on  a  separate  paper,  829. 
of  payment,  when  equivalent  to  a  now  note,  880. 

of  a  note  already  due,  effect  of,  880. 
ofcoOeeUon,  or  that  a  note  is  good  and  collectible,  881. 

scope  of  such  engagements,  881,  832. 
on  an  indorsed  note,  381. 

that  a  note  is  good,  meaning  of,  882. 
failure  in  diligence  to  collect,  note,  838. 
transfer  of  a  guaranteed  note,  note,  881. 
special  guaranty,  case  of,  831-888. 
degree  of  diligence  required,  888,  884. 
of  collection,  how  construed,  835. 

where  the  maker  of  the  note  removes  from  state,  885. 
of  a  non-resident's  note,  885. 
analogy  between  guarantor  and  indorscr's  contract,  885. 

effort  to  collect,  886. 
a  guaranty  is  a  conditional  promise^  886. 
conditioned  on  diligence  to  collect,  886. 
failure  to  perform,  discharges,  886. 
a  new  promise,  no  waiver,  886. 
promise  to  pay  on  a  certain  event  an  regtbeit,  887. 
guaranty  on  a  certain  credit,  effect  of,  887. 

that  credit  must  be  given,  887. 
cannot  be  varied  by  parol,  note,  887. 
extending  tjme  of  payment  by  new  note,  note,  887. 
an  authority  to  draw  is  a  promise  to  accept,  388. 
the  drafts  must  be  described  and  follow  the  authority,  888. 
a  promise  to  accept  drafts,  or  pay  for  goods  to  be  sold, 

note,  839. 
letters  of  credit,  when  general  and  when  special,  889. 

not  negotiable,  840. 

when  an  open  proposition,  841. 
holder  must  show  strict  conformity  to  conditions,  840. 
a  promise  to  accept  drafts  to  be  drawn,  not  a  guaranty, 
note,  841. 

a  guaranty  of  a  draft  is  within  the  statute  of  frauds, 
841. 

not  negotiable,  action  on,  842. 

guaranty  under  French  law,  843. 

guarantor  of  future  credit  entitled  to  notice  that  guar- 
anty is  accepted,  841. 
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when  injuiy  will  be  presumed,  844 
notice  to  guarantor,  not  neceasaiy,  844. 

when  it  should  be  given,  844 
guarantor  not  discharged  by  failure  to  charge  indorser,  845. 

may  be  discharged  by  procrastination  of  holder,  845. 
notice  is  not  a  term  or  condition  of  contract,  845. 

rules  stated,  845. 

party  guaranteed,  must  charge  parties  liable  on  bill  or 
note.  846. 
loss  from  want  of  notice,  845. 
surety  when  discharged  from  want  of  notice  and  neglect, 

847. 
fhe  terms  of  contract  are  to  determine,  846. 
injuiy  from  want  of  notice,  847. 

when  one  of  two  makers  signs  a  note  as  surety,  effect  of, 
848. 

liable  'as  a  maker  Just  the  same,  848. 
may  require  the  holder  to  proceed  and  collect,  when,  848. 

effect  of  principals  becoming  insolvent,  848. 
rule  in  other  states,  848. 
terms  of  guaranty  strictly  construed,  849. 
contract  of,  construed  strictly,  849. 

rules  for  interpretation,  349. 
See  Warraniy. 

QUARDTAN,  transferring  note  payable  to  himself  liable  personally,  75. 


H. 

HALF  MOTBS,  or  notes  severed  for  transmission,  488. 

half  note  and  half  bill,  210. 

BANDWRITINGh  how  proved,  994-999. 

proof  of  instrument  by  attesting  witness,  991-994 
the   subscribing  witness  should   ordinarily  be 

called,  991. 
if  there  be  several,  it  is  enough  to  call  one,  991. 
in  cases  of  doubt,  all  of  them  should  be  called,  991. 
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in  the  absence  of  the  sabscribing  witness,  it  is  suffi- 
cient to  prove  his  handwriting.  992. 
where  the  attesting  witness  signed  by  making  his 
mark,  992. 
additional  proof  in  such  case,  992. 
who  is  a  subscribing  witness,  note,  992. 
•    proof  of  his  handwriting,  prima  facie  sufficient,  when, 

991-998. 
what  further  proof  advisable,  992,  998. 
where  the  subscribing  witness  does  not  recollect,  994. 
a  note,  though  attested  bj  a  subscribing  witness,  may 
be  proved  by  the  admission  of  the  maker, 
994. 
this  is  also  the  English  rule  by  recent  statute, 

note,  991. 
proof  by  admission   must  clearly  identify  the 
note,  994 
when  a  witness  is  competent  to  prove  handwriting, 
994-999. 
or  party's  signature,  994-996. 
must  have  seen  him  write,  995. 
or  had  correspondence  with  him,  995. 
the  proper  question  to  the  witness,  995. 
the  witness  is  competent,  if  he  has  seen  the  party 

write  but  once,  995. 
not  if  he  only  saw  him  write  once,  so  that  he  could 

testify,  995. 
is  also  competent,  though  he  saw  the  party  write  only 
his  surname,  995. 
or  only  his  initials  in  a  peculiar  way,  995. 
or  by  merely  making  his  mark,  995. 
competency  shown  by  what  kind  of  correspondence, 

996,997. 
knowledge  from  seeing  signature  to  papers  treated  as 

genuine,  996. 
witness  without  knowledge,  not  allowed  to  speak  as 
an  ezx)ert,  997. 
or  from  a  comparison  of  hands,  997. 
how  far  a  comparison  is  allowed,  998,  999. 
reasons  against  and  in  favor  of  permitting,  997, 

998,999. 
a  recent  statute  of  England  permits  it,  999. 


A 
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proof  of  the  BigDftture  to,  is  proof  of  contents  ef  a 

contract,  099. 
and  its  date  is  presumptive  proof  of  the  time  when 

made,  999. 

Bee  Evidence, 

HOLBBR  BONA  FIDB,  see  Purchaser,  and  Bona  Fide  Haider,  516-520. 

who  is  such,  448-450. 
presumption  in  respect  to  negotiable  notes  and  bills, 

489-442. 
when  made  for  one  purpose  and  diverted  to  another, 

447-453. 
what  is  giving  value  for  paper,  452,  458. 

HOZJDAT8,  what  are  such,  see  Day$  of  Orace,  720. 

HONOR,  acceptance  and  payment  for  honor,  606-614 
nature  of  contract,  606. 
rights  of  party  accepting  or  paying  for,  606-618. 

HOR8E-RAOINQ,  notes  given  to  secure  bets  on,  477,  511-514. 

HOUR  of  presentment,  &c.,  556,  716-719. 

HUSBAND  AND  WOPB,  see  Married  Woman, 


I. 

XDBNTXTK  of  party  executing  contracts,  presumptions  as  to,  998. 
of  payees,  proving  them  partners,  972. 
of  the  payee,  where  he  is  misnamed,  or  where  there  are  two 
persons  of  same  name,  d7*a. 

XQNORANOB  of  party's  address  excuses  delay,  when,  864  865. 

must  be  accompanied  with  diligence,  864,  865. 

ZUiBGAXJT7  of  consideration,  470-^15. 

of  note  given  by  corporation,  57. 
when  it  makes  void  notes  and  bills,  470. 


f 
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when  legal  separable  from  illegal  part  of,  471. 

note  given  in  renewal  of  several,  one  of  which  is  illegal^ 

471. 

on  grounds  of  public  policy,  478-481. 

by  express  statute,  485-487. 

usurious  contracts,  488-507. 

wagering,  gaming  and  stock  jobbing  contracts,  473,  611- 

614 
of  note  given  for  liquors  illegally  sold,  476,  618. 

See  Consideration,  lUegdUly  of, 

XUaNIISS,  an  excuse  for  delay  in  presentment,  when,  547. 
delay  in  giving  notice,  when,  685. 


:<:3{»ii 


of  mind,  when  a  want  of  legal  capacity,  24-27. 


naCATERIAIi  AZiUSOATIONS,  need  not  be  proved,  964. 

nSBCATIIBZAIi  AliTERATIOKS,  what  are,  91. 

what  are  material  alterations,  967. 

ZBOffORAIa  OONTBAOTS,  474. 

several  kinds  of,  474-488. 


HID  AnTHORZTT,  to  fill  up  blanks,  88-91. 

blank  acceptances,  572. 
of  an  agent  to  bind  his  principal,  81-88. 


WARRANTY  of  title,  288-241,  407-410.  740. 

eidstence  and  validity  of  paper^  407-410. 


INOAPAOIT7,  to  contract,  what  is,  24 

^  mere  weakness  or  immaturity  is  not,  24. 

circumstances  of  fraud,  when,  24 
the  non-sane  arc  incapable,  24. 
their  contracts  void  or  voidable?  26,  82. 
presumption  of  capacity,  26. 
incapacity  must  be  pleaded,  26. 
inquisition,  effect  of,  27. 
from  total  intoxication,  28. 
habitual  drunkenness,  inquisition  of,  28. 
from  infancy,  extent  of  disability,  29. 
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contracts  of  infant  voidable  only,  39-88. 

cannot  waive  his  privilege,  80. 

his  note  for  necessaries,  action  on,  80. 

what  proof  nect*ssaT7,  80. 

the  indorsee  maj  sue  on,  80. 

new  pronuse  on  coming  of  age,  81,  82. 

action  on,  92, 

may  repudiate  usurious  contracts,  83. 

not  bound  by  an  account  stated,  83. 

not  estopped,  83. 

liability  on  note  given  in  case  of  bastardy,  note,  83. 

no  other  person  can  set  up  his  disability,  88. 

his  right  of  action,  88. 

his  fCcceptance,  or  indorsement,  88. 

repudiating  his  note,  must  do  equity  when,  note,  88. 

Bee  title,  Married  Woman, 

INDBMKrnr,  for  a  lost  bill,  must  be  given,  when,  420-437. 

I^hat  indemnity  must  be,  431. 
not  required,  when,  421-438. 
not  entitled  to  indenmity,  when,  438,  485. 
may  be  tendered  at  time  of  trial,  438. 
party  paying  discharged,  when,  484. 
part  severed  and  lost,  indemnity  not  necessary,  485. 
See  Indorsement  and  Trantfer. 

INDORSBAtENT,  manner  of  making,  15. 

contract  of,  850-419. 
by  whom  made,  858-867. 
of  bills  and  notes  by  executors,  &c.,  860-863. 
of  notes  in  blank,  creates  an  agency,  when,  88,  867. 
under  commercial  law,  884. 

restrictive,  when,  869,  895.  ^ 

by  all  the  payees,  when,  870. 
by  a  firm,  870-873. 

by  party  holding  title  by  assignment,  878-876. 
when  to  be  made,  time  important,  877. 
of  bills  and  notes  that  are  overdue,  877. 
what  an  indorsement  implies,  406-410. 
indorsement  "without  recourse,"  898. 
delivery  completes  transfer,  403,  408 
of  notes  and  drafts  not  negotiable,  effect  of,  836. 


^o  THB  sBonoss.]  Index.  4^ 

INDORSBMSNT— ecmftntMc!. 

indoTser's  undertaking,  880,  405. 
what  he  guarantees  or  admits,  406-410. 
what  «ct8  discharge  him,  411-419. 
indorsement  by  a  stranger,  effect  of,  801,  868. 
modes  of  indorsement  and  delivery,  881-889. 
laws  of  different  states  in  respect  to,  note,  888-885. 
right  of  holder  to  fill  up  blank  indorsement,  888. 
to  strike  out  indorsements,  889. 
indorsement  for  part,  memorandum,  896,  897. 
essential  to  vest  indorsee  with  rights  of  a  bona  fide 
holder,  404. 

ZN2X>RSBMBNT  AND  TRANSFBR,  of  bills  and  notes,  850. 

indorsement  of  notes  not  negotiable,  liability  of  the 
indorser,  825. 
when  not  entitled  to  notice,  &c.,  868. 
bills  and  notes,  with  right  of  action  on,  transferable, 

851. 
bills  of  exchange  at  common  law,  851. 
promissory  notes  by  statute,  850. 
this  transferable  quality,  their  peculiarity,  851. 
the  common  law  rule  and  its  relaxation,  851. 
difference  between  transfer  of  negotiable  paper  and 

other  choees  in  action,  851. 
assignor  without  authority  warrants  what,  823. 
where  parties  to  are  insolvent,  855. 

See  Warrantjf. 
transferred  without  indorsement,  holder  must  allege 

and  prove  what,  855. 
transferred  without  indorsement,  subject  to  what  de- 
fenses, 855. 
the  transfer  of  bills  and  notes  is  a  contract,  857. 

legal  capacity  to  do  the  act,  857. 
an  iitfant  may  transfer  such  paper,  858. 

and  may  avoid  his  contract  as  indorser,  858. 
when  and  how  he  may  do  so.  858. 
on  what  condition,  858. 
may  ratify,  and  how,  on  coming  of  age,  note,  858. 
his  disaffirmance,  on  what  terms,  858. 
negotiable  paper  payable  to  married  ieoman,  how 
transferred,  859 
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at  common  law  by  her  husband,  or  in  his  name, 
859. 
by  the  wife  with  his  assent,  859. 
under  the  statute,  in  her  own  name,  note,  859. 
may  bind  herself  by  note,  859. 
cannot  bind  herself  by  indorsement,  859. 
exeeuiora  or  adminiitrators  may  transfer,  860. 

may  recover  on  bills  and  notes  in  their  individual 
capacity,  860. 
when,  and  when  not,  860. 
each  of  several  represents  deceased,  and  may  transfer, 
861,  76. 
executors  or  administrators  but  one  person  in  law, 
861. 
whether  payable  to  them,  or  to  deceased,  361. 
cannot  bind  the  estate  by  indorsement,  862. 
when  personally  liable  on,  862,  76. 
by  cashier  of  a  moneyed  corporation,  862. 
or  by  agent  or  other  officer,  862. 
mode  of  indorsement,  held  official  act,  862. 
the  double  contract  of  transfer  and  indorsement,  362. 
bank  not  authorized  to  indorse  for  accommodation, 

note,  862. 
but  its  cashier,  apparently  acting  for,  binds  the  bank, 
note,  862. 
his  is  an  indorsement  by  the  bank,  note,  862. 
effect  of  adding  word  offent  to  signature,  862. 
paye^B  right  to  transfer  by  indorsement,  868. 

admitted  by  maker  and  acceptor,  368. 
the  indorser  affirms  the  competency  of  the  maker, 

note,  868. 
only  the  party  having  the  title,  can  transfer,  364. 
so  plaintiff  in  salt  must  show  title,  36i. 
payment  to   party  without,   may  be  recovered 
back,  364 
indorsement  by  party  of  same  name  as  payee,  865. 
when  payable  to  a  person  by  a  wrong  name,  suit  on,  865. 

transferable,  how,  note,  365. 
indorsement  by  use  of  initials,  a  mark,  <&c.,  865. 
when  payable  to  whoever  shall  indorse,  865. 
action  by  real  owner  under  prescrit  practice,  366. 
must  show  his  titlj,  right  of  action,  366. 
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may  show  title  without  indorsement,  note,  806. 

effect  of  a  transfer  without  indorsement,  note,  866. 
tnutee  of  express  trust,  suit  by,  on  notes  token  as,  867. 
transfer  by  him  for  value,  867. 

acts  as  agent,  but  with  title,  867. 
proof  of  agency  to  indorse,  how  made,  note,  867. 
agency,  when  known  to  indorsee,  868. 

limited  to  authority  given,  868. 
not  so,  when  agent  intrusted  with  blank  indorsement, 
868. 
bound  for  full  amount,  to  whom,  868. 
a  blank  indorsement  is  a  letter  of  credit,  868. 
an  iiiUorsement  creating  an  agency,  868. 

a  restrictive  indorsement,  mode  and  use  of.  869. 

indorsement  far  account  ofindoner,  note,  869. 
of  bills  and  notes  payable  or  indorsed  to  several  per- 
sons not  partners,  870. 

when  payable  to  a  firm,  870. 

how  transferred  by  indorsement,  370. 
one  of  the  firm  acts  as  agent  for  the  others,  870. 
but  one  of  payees,  not  partners,  cannot,  870. 

form  of  instrument,  shows  its  character,  870. 
indorsement  by  one  with  others'  assent,  870. 

when  apparently  payable  to  a  firm,  870. 
by  one  of  a  firm  after  dissolution,  but  before  notice, 
871. 

binds  the  firm  in  favor  of  bonaflde  indorsee,  871. 

the  dissolution  ends  the  agency,  873. 

power  of  one  partner  after  dissolution,  872. 

dissolution  by  death,  effect  of,  872. 

transfer  by  survivor,  872. 
by  whom,  where  a  note  is  indorsed  or  payable  to  A. 
for  use  of  B..  873. 

and  how,  where  payable  to  A.,  assignee,  &c.,  878. 

or  to  one  person  to  order  of  another,  873. 
transfer  by  (issignment  in  bankruptcy,  874 

before  filing  petition,  and  after  act  of  bankruptcy, 
874 

taking  in  good  faith  and  without  notice,  874 

rule  that  assignment  relates  back,  874 

that  it  does  not  carry  paper  held  in  trust,  874 
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objects  of  a  bankrupt  law,  and  of  insolvent  laws, 
874 
assignment  under  both,  874. 
by  operation  or  by  force  of  law,  874. 
does  not  operate  on  property  in  a  foreign  Btate, 

874. 
by  insolvent,  carries  his  entire  estate,  875. 
receivera  vested  with  title,  when  and  how,  870. 
time  of  transfer,  how  far  material,  877. 

effect  of  taking  negotiable  paper  (tfter  due,  877. 
taking  it  after  due,  it  must  be  demanded  again,  &c, 
877. 
rights  of  indorser  in  that  case,  note,  877. 
the  assignee  acquires  action  against  indorseis 
charged,  377. 
transfer  by  blank  indorsement  of  bill  not  drawn,  877. 

effect  of  acceptance  of  bill  not  drawn.  877. 
presumption  as  to  time  of  indorsement,  877. 
to  a  party  after  acceptance  refused,  without  notice, 
effect  of,  878. 
taking  the  bill  with  notice,  878. 
subsequent  payment  to  prior  holder,  note,  878. 
indorser  of  an  overdue  bill  or  note,  liable  to  what 
equities,  379. 
his  liability  controlled  by  statute  qf  set-off,  879. 
terms  of  our  statute,  879. 
where  maker  of  two  notes  holds  demands  against 

payee  equal  to  one  note,  rule,  879. 
his  demand  a  set-off  against  the  last  note  transferred, 

879. 
the  English  rule  allows  only  equities  on  the  bill  or 
note,  879. 
not  arising  out  of  collateral  matters,  879. 
not  adopted  here,  379. 
light  of  a  bank  to  setoff  against  its  customer,  note, 

879. 
purchaser  not  bound  by  secret  eqiuties,  879. 
when  counter-claim  allowed  against  transferee,  879. 
a  note  negotiable  after  its  dishonor,  880. 
transferred  after,  it  is  payable  witliin  a  reasonable 
time,  880. 
and  on  demand  made,  880.    ' 
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set-off  allowed  in  this  case,  880. 
transferee  of  overdue  accommodatioa  paper  takes 

subject  to  defense,  383. 
as  to  set-offs  allowed,  see  PromUaory  NoUi,  Statutes 
in  respect  to. 
Modes  of  Ikdobsbmeitt  and  Tbanbfeb,  governed  by  what 

law,  881-888. 
the  indorser's  liability  declared  by  law  of  state  where 
he  contracts,  280,  881. 
the  contract  made  at  place  of  delivery,  note,  280, 
882. 
the  indorser  is  supposed  to  have  respect  to  the  law  of 
his  state,  882. 
and  an  indorsement  has  not  the  same  effect  in  all 
places,  882. 
different  liabilities  under,  882. 
the  form  of  bills  and  notes  indicates  the  particular 
mode  of  trantfer,  882. 
payable  to  bearer,  may  be  transferred  by  deliv- 
ery, 882. 
to  payee's  order,  by  indorsement  and  delivery, 
882. 
the  indorsement  is  a  new  contract,  888. 

so  is  the  act  of  drawing  and  accepting,  888. 
drawn  in  one  state,  indorsed  in  another,  accepted 

in  a  third,  888. 
remedy  on  these  several  contracts,  rights  under, 

883. 
particular  forms  of  indorsement,  note,  882. 
contract  of  drawer,  indorser  and  acceptor  under 
general  law,  888. 
how  affected  by  statutes,  888. 
indorser's  contract  in  Maine,  New  Hampshire  and 
Vermont,  note,  888. 
their  statute  in  reference  to  notes,  note,  888. 
an  indorsement  in  blank  under  law  merchant,  effect 
of,  884. 
indorser's  liability  on,  384. 
liable  on  demand  and  notice,  885. 
on  a  foreign  bill,  on  protest  and  notice,  885. 
indorser's  liability  in  Massachusetts,  Connecticut  and 
Rhode  Island,  note,  884. 
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statutes  of  these  states  regarding  notes,  note,  384. 
indorsement  under  law  merchant,  how  made,  885w 
meaning  of  the  word  indor9emeTU,  886. 
does  not  control  the  form,  886. 
may  he  made  on  the  face  or  on  the  paper  an- 
nexed, 886. 
writing  the  name  simply  on  the  hack  is  an  tst- 
donement  in  bUmk,  888. 
with  an  order  to  pay  A.  B.  it  is  gpedalorfitU, 
887. 
advantages  of  these  different  modes,  887. 
the  indorsement  in  full,  safety  of,  for  transmis- 
sion, 887. 
indorsement  follows  nature  of  original  note,  887. 
indorsement  in  hlank,  transferable  by  deliveiy, 
888. 
may  be  filled  u^  and  made  special,  888. 
or  special  words  erased,  889. 
by  holder  of  the  bill  or  note,  when,  889. 
holder  may  make  and  erase  indorsements  for  colleo- 
tion,  889. 
cannot  strike  out  name  in  special  indorsement, 

889. 
cannot  flU  blank  to  make  part  payable  to  one  and 
part  to  another,  890. 
possession  without  indorsement  not  sufficient  to  au- 
thorize payment,  889. 
indorsement  before  delivery  to  payee,  892,  898. 
intention  may  be  shown,  892,  893. 
parol   proof  not   admissible  against  bona  fide 

holder,  892. 
statutes  of  New  York,  New  Jersey,  and  Nevada, 
note,  888. 
conform  to  commercial  law,  888. 
statutes  of  Delaware,  Pennsylvania  and  Mary- 
knd,  888. 
of  Yiiginia,    North   and    South   Cairolina, 

Georgia,  and  Florida,  note,  888. 
of  Alabama,  Louisiana,   Mississippi,  Texas 

and  Arkansas,  note,  888. 
of  Missouri,  Tennessee,  Kentucky  and  Ohio, 
note,  888. 
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of  Michigan,    Illinois,  Indiana,  Wisconsin 

and  Iowa,  note,  888.  * 

of  Kansas,  Minnesota,  California  and  Oregon, 
note,  388. 
effect  of  indorser's  taking  up  by  paying  dishonored 

note,  note,  889. 
bolder  may  (fvenorite  Hank  indonement,  how,  890. 
not  with  a  guaranty,  note  or  waiver  of  notice 

note,  890. 
when  indorse  cannot  be  charged  as  such,  890, 

891. 
presumptively  chargeable  as  indorser,  891. 
iiidorBement  bjf  a  itranger,  his  liability,  text  and 
note,  891. 
may  be  shown  by  parol,  note,  891. 
holder  may  erase  indorsement,  when,  894. 

and  show  title  under  payee's  blank  indorsement, 
894 
no  re-indorsement  required,  895. 
fmtrusike  indorMmerU,  constituting  indorsee  an  agent, 
896,  896. 
manner  of  making  and  effect  of,  869,  895. 
when  not  restriclivo,  note,  309.  395. 
indorsement  with  a  condition  annexed,  896; 
transfer  without  indorsement,  note,  896. 
not  regularly  of  a  port  of  note  or  bill,  896. 
action  here,  under  such  transfer,  note,  896. 
an  indorsement  for  pari  does  not  comply  with  cus- 
tom, 396. 
is  not,  in  law,  an  indorsement,  896. 
a  memorandum  on  biick,  effect  of  as  notice,  897. 
a  conditional  delivery  of  indorsement,  effect  of, 
note,  397. 
what  indorsement  may  be  revoked,  and  how,  895. 
conditional  indorsement,  896. 

effect  of  paying  l^efore  condition  is  fulfilled,  896. 
wUhaut  reantrm,  effect  of,  how  made,  898. 
transfers  the  title  simply,  898. 
without  incurring  liability  as  indorser,  898. 
does  not  relieve  indorser  from  what  liabilility, 

898. 
intention  must  be  expressed,  898. 
Vol.  II.— 29 
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not  sufficient  to  charge  indorsee  with  notice,  3d8. 
contract  of,  cannot  be  varied  by  parol,  898. 
may,  as  between  immediate  parties,  898. 
parol  agreement  to  vary  contract  of  indorsement 

cannot  be  shown,  398. 
liability  of  indorscrs  umong  themselves,  399. 
may  be  shown  by  parol,  390. 
liable  in  order  of  indorsing,  309. 
joint  pa3'ees  not  successive  indorsers,  899. 
parol  proof  admissible  to  show  consideration  for, 
400. 
in  what  other  cases,  400. 
when  adding  agent,  treasurer,  cashier,  is  without  re- 
course, 898. 
adding  backer  or  surety  is  not,  898. 
a  resolution  of  directors  presumed,  when,  note, 
520. 
the  indorsement  is  presumed  to  be  a  double  contract^ 
401. 
a  transfer  and  a  conditional  promise  to  pay,  401 . 
it  is  both  unless  a  different  intent  is  expressed, 

401. 
transfer  made  and  completed  by  delivery,  402. 
when  indorsement  not  necessary  to  pass  legal 

title,  402. 
indorser  is,  in  effect,  a  new  drawer,  402. 
averment  of  indorsement,  making,  &c.,  408. 
a  note  has  its  inception  from  and  by  delivery,  408. 

so  of  an  acceptance  or  indorsement,  403. 
an  exception,  where  it  is  to  be  given  for  goods,  &c., 

note,  403. 
may  bo  transferred  without  indorsement,  404 
but  not  with  the  usual  presumptions,  404. 
the  assignee  takes  it  subject  to  prior  equities,  404. 
the  indorser  a  new  drawer,  in  what  sense,  405. 
the  undertaking  of  each  presumed  stipulation,  405. 
what  the  drawing  or  indorsement  implies,  405. 
drawer  and  indorser  supposed  to  stipulate  for  notice, 
&c.,  405,  790. 
admission  or  warranty  as  to  prior  parties,  406. 
that  the  paper  is  not  forged,  408. 
that  it  is  genuine  and  valid,  4^ 
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that  the  prior  parties  are  liable  and  competent, 
406.  ^ 

'  liable  where  he  indorses  as  indorser,  408. 
liable  without  indorsement,  when,  note,  406. 

if  he  knows  il  void,  or  if  his  title  fail,  406. 
acceptance  admits  drawing,  drawer's  signature,  409. 
and  indorsement  admits  what,  409. 
selling  of  forged  bills  or  insolvent  notes,  410. 
liability  of  broker  selling  them,  410. 

as  agent,  without  disclosing  principal,  410. 
dUchargc  of,  411. 

indonef^  contract  diseharffed,  by  payment  by  prior  party, 

411. 
or  by  release  of  prior  party,  411. 
or  by  giving  time  to  prior  party,  411. 
not  discharged  where  holder  reserves  right,  411. 
when  discharged  by  usurious  agreement  to  forbear, 
412. 

m 

when  usurious  consideration  is  paid,  412. 
when  usurious  consideration  is  not  paid,  412. 
not  by  taking  a  new  note  as  collateral,  418. 
agreement  to  pay  same  rate  of  interest  will  not  dia- 

charge,  412. 
agreement  must  be  without  consent  of  indorser,  413. 

must  be  made  with  principal,  418. 
giving  time  has  same  effect  in  equity,  after  Judgment, 

note,  411. 
mere  indulgence  to  prior  party,*does  not  discharge, 
413. 
must  be  by  valid  contract  to  discharge,  418. 
time  of  extension  must  not  be  indefinite,  418. 
nor  promise  to  extend,  conditional,  418. 
receipt  of  post-dated  check,  418. 
the  indorser  not  treated  exactly  as  surety,  414 
bolder  not  bound  to  active  prosecution,  415-419. 
and  must  not  disable  himself  to  sue  at  once,  414. 
accommodation  indorser    discharged   same    as 

others,  415,  417. 
though  he  also  has  right  of  action  against  his 

principal,  415. 
lial^ility  of  surety  maker  or  surety  drawer,  and 
liis  remedy,  415,  416. 
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relation   and   rights  as  between  principal  and 
surety,  417. 

action  by  sniety  to  recover  amount  paid, 
417. 
holder  has  right  of  action  against  all  the  parties, 

418. 
and  must  respect  their  rights,  as  to  each  otlier, 

418. 
an  accord  with  prior  party,  effect  of,  418. 
an  agreement  to  take  security  and  extend  time, 
418. 
holder  may  remain  passive  and  retain  his  rights, 

410. 
reason  why  he  cannot  give  time  by  contract  419. 
by  giving  time,  he  changes  contract,  419. 
not  by  giving  time  on  invalid  agreement,  419. 
nor  does  giving  the  indorser  time  discharge  prior  ptn 

tics,  410. 
the  prior  piirties  do  not  suffer  by  such  agreement, 
410. 
the  rule  is  the  same  when  paper  is  made  for  accom- 
modation of  indorser,  419. 
accommodation  maker  and  acceptor  not  dischaiged 
by  giving  time,  note,  419. 
Jioss  or  Nbootiabls  Pafbr,  effect  of  on  right  of  action, 

420. 
common  law  rule,  and  reason  of,  420. 
our  statute  on  the  subject,  terms  of  it,  431. 
applies  to  billa  of  exchange  and  negotiable  notes, 

421. 
a  negotiable  check  is  a  bill,  within  the  statute, 

note,  421. 
the  act  applies  only  to  negotiable  paper,  421. 

which  has  been  lost,  421. 
not  to  paper  voluntarily  destroyed,  421. 
does  not  apply  if  paper  be  found  and  produced, 

421 
operates  only  upon  the  remedy,  421. 
does   not   release  holder   from  proceedings  to 

charge  the  drawer  or  indorser,  421. 
right  of  parties  to^  protection  against  claim  on 

lost  instrument,  ground  of,  422-424. 
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DO  right  to  demand  receipt  on  payment  of  a 

simple  debt,  422.  * 

difference  between  that  and  negotiable  paper,  422. 
negotiable  paper  lost  after  due,  rule,  422. 
loss  of  paper  payable  to  A.  B.  or  order  and  not 
indorsed,  effect  of,  note,  422. 
or  specially  indorsed  to  plaintiff,  note,  422. 
orof  bank  bill  severed  for  transmission,  note, 
422. 
discussion  of  general  rule,  42d-427. 
lost  in  such  condition  that  It  will  pass  by  deliv- 
eiy,  424. 
bond  must  be  given,  note,  424. 
remedy  on,  in  England,  in  equity,  why,  424. 
mislaid  and  destroyed,  but  not  lost,  case  of,  426. 
accidentally  destroyed,  427. 
statute  does  not  apply  to  drafts,  checks  or  notes  not 
negotiable,  428. 
not  presumed  negotiable,  428. 
in  action  on  original  demand,  negotiable  paper  given 
on,  must  be  produced  and  surrendered, 
428. 
proof  of  loss,  by  whom  to  be  given,  428. 

proof  of  condition  of  paper  when  lost,  428. 
voluntary  destruction,  428. 
holder's  right  to  payment,  independent  of  statute  on 
security  given,  429. 
costs  of  proceedings  if  refused,  429. 
loss  of  one  of  parts  of  a  foreign  bill,  480. 

drawee  when  to  give  note  for  amount,  480. 
drawee's  refusal  to  return  bill  to  holder,  480. 
demand  and  notice,  in  case  of  lost  note,  how  made, 
481,  672. 
indenmity  to  indorser,  481. 
indorser  to  be  charged  in  usual  way,  482. 
not  excused  by,  672. 
loss  of  part  of  bank  note,  severed  for  transmission, 
488. 
action  on,  488. 
holder  should  publish  notice  of  loss,  484 

this  notice  should  be  explicit,  484. 
notice  to  maker  or  acceptor  not  to  pay,  484. 
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to  bank  not  to  pay  check,  484 
•  loss  of  bank  notes,  485. 

notice  should  have  respect  to  condition  and 
nature  of  paper,  486. 
purchaser  of  lost  or  stolen  paper,  rights  of,  486. 

may  hold  if  he  takes  it  in  good  faith  and  for 
value,  487. 
usual  test  of  good  faith,  genend  rule,  notes,  48d. 

JMDORBHEi  merely  an  agent,  when,  867. 

is  something  more  than  an  assignee,  404 
who  are  assignees,  874-376. 
right  to  fill  up  blank  indorsement  880,  890. 
to  strike  out  indorsements,  when,  894 

INZ>0R8BR,  his  contract  governed  by  what  law,  280,  881-888. 

when  he  writes  his  name  on  blank  paper  to  be  used,  88,  89. 
warrants  title  and  genuineness  of  paper,  274. 
liable  on  warranty  if  name  prior  to  his  be  forged,  274 
acknowledging  signature,  knowing  it  to  be  foiged,  is  liable, 

275. 
liability  of,  amongst  themselves,  899. 

may  be  shown  by  parol,  899. 
liable  in  order  of  indorsing,  899. 
see  note  giving  substance  of  statutes.  888. 
his  contract  conditional,  831-385,  410,  414-419. 
liability  of  before  delivery  to  payee,  391. 
before  delivery  to  payee,  is  Joint  maker  when,  898. 

guarantor  when,  893. 

second  indorser,  when,  898. 

presumption  in  New  York  as  to,  898. 
may  be  rebutted  l)y  parol  proof,  393. 
released  by  striking  out  prior  indorser,  394. 
promise  with  full  knowledge  after  discliarge,  419. 
waiver  of  objection  may  be  shown,  419. 
may  limit  its  liability.  C05,  898. 
parol  evidence  admissible  to  show  him  not  liable,  442. 
when  a  maker  or  guarantor,  391. 
prima  fcuUe  defense  by,  788. 
See  Indorsement  and  Indonement  and  Trantfer, 
is  like  and  unlike  a  surety,  765,  700. 
discharged  if  maker  or  acceptor  pays,  766. 
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not  by  mere  delay,  766,  776. 

not  by  certain  agreements  with  prior  party,  768,  778- 
776. 
discharged  by  valid  agreement  extending  time,  770-781. 

by  taking  new  securitieB  that  extend  the  time,  288,  770. 
discharged  if  time  be  given  to  prior  party,  770,  778. 

reason  and  extent  of  the  rule,  770,  778. 
not  discharged  if  he  assents  to  arrangement,  776. 

not  by  an  invtUid  agrisement,  774-778. 
is  a  new  drawer,  616. 

liability  of  indorser  of  notes  not  negotiable,  826. 
may  direct  where  notice  shall  be  sent,  816. 
removal  of,  what  circumstances  notice  to  holder,  824. 
not  entitled  to  insist  upon  strict  demand  and  notice,  868. 
Bee  D£9c?utrffe  and  Indorsement  and  Transfer, 

INFANTi  cannot  bind  himself  by  note  or  bill,  29-88. 

notes  and  acceptances  by  are  voidable,  81-88. 
so  is  his  indorsement,  88. 
may  repudiate  his  usurious  contract,  82. 
as  payee  his  competency  admitted,  88,  868. 
may  ratify  contract  on  coming  of  age,  82. 

Sec  incaiMta^y. 

INFORMAL  BILL,  instance  of,  210. 

INITIALS)  may  be  used  instead  of  name,  87,  866. 

must  be  shown  to  have  been  used  instead  of  full  name,  87. 

INLAND  BILLS,  origin  of,  12. 

need  not  be  protested,  639,  794,  796. 
promissory  notes  on  the  footing  of,  794. 
not  in  all  the  states,  see  no:c,  883. 
See  Promissory  Notes  and  Bills. 

UXBAHnmii  incapacitates,  24-27. 

acts  of  insane  person  presumed  void,  when,  27. 

INSOLVUNT,  discharge  of,  and  its  eiTect,  688. 
INSTALLMSNTSi  notes  payable  in,  interest  on,  1001, 
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INTERBST,  OD  notes  and  bills  payable  in  another  state,  ^2-228, 1010. 
right  to  stipulate  for  interest  in  cither,  222. 
on  a  mortgage  made  here  to  secure  an  English  loan,  226. 
rule  for  calculating,  note,  498. 
agreement  to  pay  interest  upon,  valid,  when,  499. 
interest,  when  recoverable  by  contract,  1000-1012. 
when  recoverable  as  damages,  1006,  1018, 1014. 
as  a  penalty— due  bills,  1006, 1007. 
is  the  legal  compensation  or  damage  for  the  detention  of  a 

debt,  1000,  1006. 
the  statute  prescribes  the  highest  rate  that  may  be  taken, 
1001. 
but  does  DOt  imply  a  promise  to  pay  at  that  or  any  rate, 
1001. 
must  be  made  payable  by  the  contract,  in  terms,  1001. 
the  mode  and  time  of  payment  are  matters  of  agreement, 
1001. 
illustrations  of  the  law  in  this  respect,  1001, 1002. 
on  a  debt  drawing  by  contract  less  than  the  rate  allowed  by 
law,  the  creditor  may  demand  legal  interest  after 
the  debt  is  due,  1002, 1006. 
the  creditor  has  the  right  to  his  money  when  due,  and  lawful 

interest  is  his  legal  damages,  1000-1006. 
the  continuance  of  the  contract  rate  may  be  implied,  1008. 
not  where  the  creditor  stands  upon  his  rights,  1003. 
by  instituting  suit  or  by  demand,  1008, 1004. 
or  by  insisting  upon  payment,  1008. 
effect  of  unfair  dealing  by  the  debtor,  1004. 
on  a  note  securing  more  than  the  legal  rate,  what  interest  is 
,  recoverable  from  the  day  it  is  due,  note,  1005. 

after  maturity,  when  special  rate  contracted  for,  1005. 
parties  may  agree  for  higher  rate  to  begin  at  maturity,  1005. 
allowed  as  damages  after  maturity,  1005. 
allowed  by  way  of  damages  for  detention  of  debt,  1006,  note, 

1018. 
recoverable  on  note  or  bond  when  no  time  of  payment  is 
fixed;  1007. 
on  notes  payable  on  demand,  from  day  of  demand,  1007. 
parties  allowed  to  stipulate  for  interest  by  way  of  penalty, 
1007. 
cases  illustrating  rule,  note,  1007. 
interest  on  a  due-bill,  of  a  certain  form,  note,  1007. 
allowed  on  money  advanced  without  any  stipulation,  1008. 
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at  the  rate  allowed  where  advances  made,  1008. 
where  the  contract  to  repay  is  made,  1008. 
notes,  &c.,  are  made  where  they  are  delivered,  1008. 
though  signed  in  another  state,  1008. 
allowed  on  a  note  payable  at  large,  at  the  rate  of  the  place 

where  delivered,  1009. 
in  general,  to  be  recovered  at  the  rate  of  the  state  where  pay- 
able, 1009. 
the  parties  are  presumed  to  stipulate  for  that  rate  of  interest, 

1010,  1011. 
where  a  contract  or  note  is  made  in  one  state  payable  in  an- 
other, it  may  be  with  interest  at  the  rate  in  either 
state,  1011. 
alteration  m  the  rate  by  law,  its  effect  on  existing  contracts, 

1012. 
when  allowed  as  damages,  to  be  computed  by  what  law,  1018. 
at  the  rate  permitted  at  the  place  of  payment,  1013. 
no  matter  where  the  action  is  brought,  1018. 
wherc'tbe  law  of  the  place  of  payment  must  be  proved, 

text  and  note,  1018. 
the  laws  of  another  state,  not  proved,  are  not  noticed, 

1013. 
the  place  of  performance  governs  as  to  the  interest,  1018. 
rule  applies  to  checks,  bills,  notes,  &c.,  1018. 
in  an  action  here,  the  foreign  interest  reckoned  only  till  the 
recovery,  1014. 
after  that,  it  bears  our  rate  of  mterest,  1014. 
See  CtmndertUion. 

XNTBHFRETATZON,  of  contract,  by  what  law,  215-281. 

of  instrument  of  corporation,  67-89. 

niTOZXOAnON,  effect  of,  or  capacity  to  contract,  28. 

complete  and  total,  it  incapacitates,  28. 

n^ore  or  less  complete,  it  is  a  material  circumstance  In 

cases  of  fraud,  note,  23. 
effect  of  an  inquisition,  finding  a  party  an  habitual 

drunkard,  28. 
when  intoxication  may  be  pleaded  as  a  defense,  458. 

when  by  an  indorser,  note.  075.    ^ 
form  and  substance  of  such  a  pica  by  an  indorser  in  an 

action  against  him  by  an  indorsee,  note,  975. 
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L  O.  n^  is  not  itself  a  promissory  note,  141. 

bat  is  so  when  it  contains  a  promise  to  pay,  141. 

when  need  not  be  stamped,  note  141. 
valid  as  to  consideration,  when,  note,  446. 
similar  instruments,  such  as  due-bills,  141. 
must  be  payable  to  a  person  by  name,  or  to  bearer,  to  be  good  as  a 

promissoiy  note,  140. 
and  should  contain  or  import  a  promise  to  pay,  140. 


J. 

JOINT  AND  SBVBRAL  NOTBS,  liabiUty  of  makers  of.  848,  415. 

where  one  of  them  sig^is  as  mrety^  848,  410. 
is  liable  thereon  as  a  principal  maker,  848,  416. 
but  may  call  upon  the  bolder  to  proceed  and  collect 

of  the  principal  maker,  848. 
consequences  of  holder's  neglect  to  do  so,  848. 
in  several  of  the  states  the  surety-maker  is  liable  on 

the  note  Just  the  same  as  the  principal,  84S. 
presentment  must  be  made  to  each  of  the  joint-makers 

of  a  note,  who  are  not  partners,  186. 
but  a  presentment  to  one  of  two  married  women, 

Joint  makers  of  a  note,  acting  as  partners,  is 

sufficient,  note,  186. 
Joint  indorscrs,  not  partners,  must  be  separately  noti- 
fied, 186. 
presentment  to  one  of  the  firm  makers  of  a  note  is 

sufficient,  186. 
and  notice  to  one  of  the  firm  is  notice  to  all,  186. 
form  of  the  action  against  the  surety-maker,  812, 818. 
at  common  law  the  nction  on  the  note  should  be  either 

Jointly  against  all,  or  several,  416. 
may  show  the  character  in  which  he  signed  against 

his  principal,  415,  778. 
or  against  his  co-surety,  416,  778. 
extending  the  time  on  a  note  by  a  vaTfd  agreement 

with  the   principal   maker,  discharges  the 

surety,  778. 
being  signed  as  turety,  tlic  holder  must  respect  his 

rights  as  such,  778. 
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must  treat  ]iim  as  such  even  after  judgment, 

note,  778. 
the  party  taking  the  note  with  knowledge  that  one  is 

surety  for  the  other,  must  respect  his  rights, 

text  and  note,  778. 
but  the  party  taking  it  without  such  knowledge  is  not 

80  bound,  778. 
and  docs  not  release  by  extending  time,  778. 
so  as  to  accommodation  acceptor,  when,  note, 

778,  726,  781. 
order  of  liability  between  sureties,  779. 
contribution  between  sureties,  779. 
effect  of  discharge  of  one  of  the  Joint  and  several 

makers  by  erasure,  780. 
by  part  payment,  780. 
by  release  qualified,  780. 
a  firm  note  in  terms  joint  and  several,  suit  on,  note, 

780. 
joint  debtors  must  be  sued  Jointly,  780. 

remedy  if  not  so  sued,  by  plea  in  abatement, 

780. 
effect  of  discharge  of  one  by  act  of  creditor,  780. 
compromise  with  one  allowed  in  this  state,  780. 
or  with  one  of  a  dissolved  partnership,  780. 
the  surety  maker  of  a  joint  and  several  note,  on  pay- 
ing it,  has  a  right  to  recover  the  amount  of 

the  principal  maker,  724. 
for  money  paid,  724 
surety  maker  may  show  fact  as  against  holder  with 

knowledge,  781. 
proof  in  an  action  against  the  makers  of  a  joint  and 

several  note,  967. 
when  the  note  has  been  altered  by  adding  a  new  name 

to  the  note,  effect  of  proof,  967. 
as  against  the  party  so  signing,  note,  967;  note,  968. 
a  note  beginning  "  I  promise  **  and  signed  by  two  per- 
sons, is  joint  and  several,  907. 
when  a  new  party  signs  it,  it  operates  differently  as  to 

prior  makers,  967. 
See  Promistm^  Notes  and  BUla, 
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\  entered  in  dollars  and  cents,  150. 
bears  legal  interest  only,  1005. 


JXmT,  questions  of  fact  for,  653,  828-827. 

questions  of  law  for  the  court,  805-806,  8d5. 


K. 

KANSAS^  statutes  of,  relating  to  bills  and  notes,  note^  888. 

r,  statutes  of,  relating  to  notes  and  bills,  888. 

of  dishonor  not  suiBcient,  790-887. 
promise  with,  a  waiver  of  laches,  869-^78. 
that  drawee  has  nf>  funds,  &c.,  856-868. 
that  paper  will  not  be  honored,  627. 
that  paper  is  illegal  or  invalid,  448-455. 
of  agent,  binds  principal,  when,  105. 
when  presumed  and  when  not,  486. 


how  waived,  662,  869-678. 
what  are,  in  presenting  for  acceptance,  541-548. 
in  presenting  check,  549-557. 
waiver  by  part  payment,  871. 
conditional  promise,  effect  of,  871-678. 
proof  that  promise  was  made  with  knowledge,  672. 
by  distinct  admission  of  liability,  878. 
See  Nottce  qf  Disfionor,  Presentment  for  Acceptance  or  for  PaymewL 

I«ADINO,  bill  of,  appended  to,  effect  of,  568. 
how  far  negotiable,  note,  22. 

ZaAROBNT,  of  bill  or  note,  proof  of,  and  its  effect,  487. 
changes  burden  of  proof,  978. 

ZiAW-BSBROHANT,  what  is,  7. 

conti-act  of  indorsement  under,  884. 

does  not  prevail  in  all  the  states,  note.  868. 
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direction  of.  inclosing  notice,  818,  810,  820,  821. 


LBTTZIR  OF  OBBDXT,  not  negotiable,  340. 

holder  must  sliow  strict  conformity  to  conditioDB,  8dO. 

See  Guaranty. 
two  classes  of,  general  and  special,  889. 

LBZ  LOOlf  where  it  applies.  215-231,  880-388. 

applies  to  indorser's  contract,  880-388. 
to  drawer's  contract,  383. 
and  to  that  of  tbc  acceptor,  (538. 
prevails  in  regard  to  interest,  1008-1018. 
and  as  to  damages,  1010-1013. 

UMITATXON8,  statute  of,  runs  from  what  time,  702. 

on  notes  payable  on  demand,  702. 
begins  to  ran  on  notes  payable  on  demand  from  date, 

note,  702,  057. 
not  so  if  payable  a  certain  time  after  demand,  note,  702. 
within  what  time  action  may  be  brought,  057. 
the  statute  operates  upon  tlie  remedy  merely,  057. 
the  time  commences  to  run  from  the  day  the  action 

accrues,  058. 
the  action  accrues  the  day  after  the  paper  is  payable, 

058. 
mode  of  counting  the  time,  058. 
action,  how  commenced,  050,  000. 
against  scvcra]  joint  debtors,  050. 
by  issuing  process  uudcr  the  Code,  060. 
effect  of  absence  from  the  state,  001. 
time  of  absence  not  included,  061. 
nor  time  of  disability,  OGl. 
an  acliuowledgment  in  writing,  necessary  to  take  case 

out  of  statute,  062. 
or  a  promise  in  writing  to  pay,  062. 
or  ft  payment  of  principal  or  interest  on  the  debt,  062. 
payment  or  promise  by  one  joint  debtor,  effect  of,  123, 

124. 
when  one  of  them  refers  the  holder  to  the  other,  062. 
the  new  promise  must  Ix;  to  the  creditor,  or  to  his  agent, 

063. 
and  if  conditional,  must  be  shown  that  the  condition  waa 

fulfilled,  062. 
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his  responsibility,  dsc,,  108-110. 


LOSS  OF  BILLS  AND  NOTBB,  oegotiable,  420-488. 
f  tbc  bolder  has  no  action  on,  at  law,  420. 

under  tbe  statute  of  tliis  state,  421. 
indemnity  must  bo  given,  421 »  422. 

what  it  must  bo,  421. 

not  required,  when,  421-428. 

English  rule  in  relation  to,  428. 

party  called  on  to  pay  must  be  indemniflod,  420-429| 

480,  672. 

when  not  so  entitled,  427,  428,  485. 

proof  that  bill  or  note  has  been  destroyed,  428. 

indemnity  may  be  tendered  at  time  of  trial,  428. 

party  paying  discharged  when,  484. 

demand  of  payment  of  lost  bill  or  note,  482,  672. 

severing  bank  bills  for  transmission,  loss  of,  488. 

part  severed  and  lost,  indemnity  not  necessary,  485. 

boTia  flde  purchaser  of  lost  or  stolen  bills  and  notes, 
485-4^8. 

giving  duplicate,  G72. 

Bee  Indorgemejit  and  Trantfer. 

LOUXSIANAi  statutes  of,  relating  to  bills  and  notes,  888. 

LUNATZO,  cannot  bind  himself  by  contract,  24. 

after  office  found,  his  contracts  are  void,  27. 
before  that,  they  are  voidable,  27. 
he  is  like  au  infant,  25. 


M. 

MAINS,  law  of,  relating  to  negotiable  paper,  note,  888. 
contract  b}^  governed  by  what  law,  231. 


FIDES,  effect  of  taking  paper  in  bod  faith,  448. 
with  notice  of  diversion,  448-455,  486. 


fMA'UttWNfAKi^  ]nay  sl^  or  indorse  l)y  mnrk  or  initials,  170,  865. 

proof  of  his  signature,  0i)2. 
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MABRTACtB,  effect  of,  on  rights  of  women,  84. 

in  relation  to  ber  separate  estate,  84-42. 
vests  notes,  &c.,  in  her  husband,  when,  48. 

MABBTHP  WOBdUkN,  cannot  bind  herself  by  contract,  84-42. 

may  if  her  husband  is  absent  from  the  country,  when, 
84 

and  may  bind  her  separate  estate  by  note,  &c.;  85-42. 

note  of,  prima  facie  void.  84. 

may  be  shown  that  note  of  is  for  benefit  of  sepamte 
estate,  87. 

liability  in  Massachusetts,  87 

liability,  signing  as  surety  for  husband,  87. 

when  she  purchases  upon  her  own  credit,  87. 

not  estopped  by  representations,  88. 

may  buid  herself  as  party  to  negotiable  instrument, 
when,  89,  859. 

intention  to  charge  must  be  expressed,  89. 

evidence  aUunde  to  charge  separate  estate  may  be 
given,  when.  89. 

separate  estate,  what  constitutes,  40. 

purchase  of  property  constitutes  separate  estate,  40. 

cannot  bind  herself  on  accommodation  negotiable  in- 
struments, 41,  850. 

not  liable  on  her  note  payable  to  husband,  41. 

C4>mmon  law  rule  as  to  rights  and  powers  of,  42. 

notes  payable  to,  belong  to  her  husband,  42. 

may  act  as  agent  for  her  husband,  42. 

charges  her  separate  estate,  when  and  how,  85-88. 

for  its  improvement,  80-88. 

for  debts  incurred  on  the  faith  of  it,  85-88. 

cannot  charge  her  estate,  when,  85. 

rights  under  statutes  of  1848  and  1849,  36. 

does  not  bind  herself  personally,  86. 

charges  her  estate,  v/hen,  87. 

not  by  signing  a  note  with  her  husband,  87. 

nor  where  the  intention  is  not  expressed,  87. 

by  building  on  her  pro|)erty,  88. 

not  bound  by  covenant,  38. 

not  e&topped,  88. 

notes  to,  vest  in  wliom,  42,  48. 

may  indorse,  when,  42. 

authority  from  husband,  42. 
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agency,  how  shown,  note,  43. 

her  act  without  authority,  void,  43. 

husband's  election,  43. 

failure  to  exerdse,  48. 

an  indorser  cannot  show  the  maker  a  married  woman, 

note,  42. 
wife  may  cany  on  business,  43. 
and  give  a  valid  note  for  goods,  in,  43. 


I,  law  and  statutes  of  relating  to  negotiable  paper,  note,  888. 


BCASSAOHUSBTTS)  law  of,  relating  to  negotiable  paper,  note,  888. 

MBMORANDUM,  on  notes  and  drafts,  effect  of,  161-164. 

on  separate  paper,  161. 
does  not  effect  note  or  bill,  161. 


bills  formerly  drawn  only  between,  13. 
BflGHXGAN,  statutes  of,  relating  to  bills  and  notes,  note,  888. 
MlMNUSOTAi  statutes  of,  relating  to  notes  and  bills,  note,  888. 


ON,  of  bill  or  note,  effect  of,  658,  800-^07. 
misstatement  in  notice,  804 


MX8NOMBR,  of  the  payee,  87,  865. 

proof  in  respect  to,  073. 


statutes  of,  relating  to  bills  and  notes,  note,  883. 


BflSSOURI,  statutes  of,  relating  to  no.tes  and  bills,  note,  888. 


in  drawing  notice,  804. 
in  calculating  interest,  408. 


MODES,  of  indorsement  and  transfer,  883-410. 

indorsement  in  blank  asid  in  full,  886,  887. 
advantages  of  each,  886-894. 
restrictive  indorsement,  805. 
qualified  indorsement,  898. 
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MOT^EB'-coniinued. 

•   anqualified,  is  a  double  contract,  401. 
delivery  completes  contract,  408. 
the  indorser  a  new  drawer,  405. 
transfer  of  negotiable  paper  without  indonement,  404. 

MONZnr  BAD  AND  RBOBHTSD,  Sbo,,  action  for  under  former  prac- 
tice, 98a 

MOMBTi  negotiable  notes  and  bills  most  be  payable  in,  147-m. 
should  be  surrendered  only  on  payment  in,  604,  685. 
foreign,  converted  into  our  currency,  150, 1018-1090. 
judicial  notice  taken  of  bills  and  notes  circulated  as,  20. 

MOMTB,  meaning  of  term,  705. 

where  note  or  bill  runs  from  one  into  another;  long  and  short 
months,  701^707. 

BflUNIOIPAIi  BONDS,  see  MurMpai  Qfrporatiom, 

BffUNIOIPAI.  OOBPORATIONS,  warrants  of,  51-M. 

what  included  under,  900. 
right  to  issue  bonds,  876. 

how  far  estopped  from  disputing  validity  of,  877, 914 
I>ower  to  sell  bonds  below  par,  895. 
bonds  of,  in  aid  of  manufacturing  corporation,  896. 
constitutional  inhibitions,  901. 
power  of  legislature  to  control  issue  of  bonds,  90d, 

908,  914. 
when  may  issue  without  special  authority,  904. 
power  of  legislature  to  compel  issue,  905,  906. 
authority  to  issue  without  consent  of  tax-payers,  not 

presumed,  907. 
consent,  how  given,  908. 
consent,  how  determined,  910. 
act,  where  prohibitory  merely,  909. 

where  directory,  909. 
tax-payers'  rights,  909. 

effect  of  statute  providing  proof  of  consent,  911. 
performance  of  conditions  precedent,  how  decided, 

912. 

presumption  of  authorized  issue,  918. 
VOL..II.— 30 
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power  of  legislature  to  validate  bonds  illegally  issued, 

014 
when  statute  does  not  form  a  contract  with  town,  914. 
effect  of  acquiescence  in  illegal  issue,  91S. 
fraud  in  obtaining  consents,  916. 
when  authority  to  issue  implied,  917. 
authority,  how  limited,  917. 
checks,  stamps  and  orders  exempt  from  stamp  Bd, 

1086. 
See  J^^ndi. 


N. 

NABCB,  mistake  m  writing,  87.  865. 
proof  in  respect  to,  972. 
contained  in  notice,  804 

NEOBS8ABIBS,  notes  given  by  infants  for,  29-81. 

^,  direction  to  apply  in  case  of,  211,  560. 


HBOUGBNOB,  in  making  inquiry,  what  is,  821-827. 

it  is  want  of  dUigence,  817-819,  864-867. 
of  parties,  264,  265,  266. 

See  Notice  of  Disltonor, 

NBOOTXABIZiITT,  words  of,  193-199. 

of  state  and  railroad  bonds,  21,  22. 
of  notes  in  several  states,  note,  888. 

NEQOTXATION,  see  Indorsement  and  Transfer,  Sale,  and  Pwrehamr, 

NEVADA,  statutes  of,  relating  to  notes  and  bills,  note,  888. 

NSW  AND  OLD  STTLB,  difference  between,  706. 

NSW  EUkMPSBIRB,  law  and  statute  relating  to  notes,  note,  888. 

NSW  JBRSBT,  statutes  relating  to  promissory  notes,  note,  888. 

NSW  YORK,  statutes  of,  relating  to  bills  and  notes,  note,  888. 

to  acceptances,  570-578. 
damages  on  bills  in,  1026. 
usury  laws  of,  489-510. 
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NOM^CX^BPTANOB,  proceedings  on.  6t5-662. 

holder  must  give  notice  of,  617. 
of  notes  and  bills  received  conditionally,  616L 
failure  to  give  notice,  effect  of,  619. 
presumptions  of  injury,  620. 
exceptions  to  the  general  rule,  6^. 
where  there  is  want  of  funds,  <&c.,  623-625. 
no  effect  on  the  indorser's  rights,  623-628. 
effect  of  death  of  drawee,  drawer  or  indorser,  690. 
bankruptcy  and  absence  of  drawee,  &c.,  631. 
service  of  notice,  how  made,  633-636. 
delay  caused  by  sickness  or  accident,  635. 
when  Sunday  or  a  holiday  intervenes,  636. 
duty  of  an  agent  to  obtain  absolute  acceptance,  687. 
protest,  when  necessary,  and  how  made,  688. 
notarial  certificate,  what  evidence  of,  641. 
inland  bills  and  notes  need  not  be  protested,  650. 
notice  of  dishonor  is  necessary,  651. 
proceedings  on,  in  special  cases  of  bills  received  in 
payment,  duty  of  holder  on,  618. 

or  us  a  conditional  payment,  618. 

or  on  a  precedent  debt,  618. 
for  want  of  notice,  drawer  and  indorser  dischargedt 
6l9. 

exceptions  to  the  rule,  presumptions,  620. 

burden  of  proof  rests  on  whom,  621. 
want  of  notice,  of  no  avail  against  a  bona  fide  holder, 
when,  622. 

avaihible  if  transfer  made  after  due,  622. 

proceedings  under  what  law,  623. 
notice  need  not  be  given  to  i?ie  drawer  if  he  has  no 
funds,  &c.,  623. 

he  is  not  injured,  and  has  no  right  to  draw,  628. 

where  he  has  a  right  to  draw  without  funds,  624. 

the  drawer  of  a  check,  who  stops  its  payment, 
note,  624. 

in  the  case  of  a  running  account.  625. 

where  drawer  has  no  dealings  with  drawee,  &c, 
624,625. 

where  the  drawing  is  fraudulent,  626. 

or  the  drawer  withdraws  his  fund,  624. 

or  forbids  acceptance,  624. 
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must  be  given  to  drawer  who  draws  upoo  consign- 

inent»  626. 
draws  with  no  expectation  that  his  bill  will  be  hon- 
ored, 626. 
notice  must   be  given  to  indormr,  though  not  to 
drawer,  when,  627. 
even  if  the  drawer  have  no  funds,  627. 
otherwise  in  cases  of  fraud,  &c.,  628. 
no  notice  to  indorser  on  bill  for  his  acconnnoda- 
tion,  629. 
want  of  funds  is,  prima  fade,  excuse  for,  629. 
partner  drawing  on  firm  not  entitled  to  notice  of,  629. 
proceedings  on,  where  the  drawee  dies,  or  the  drawer 
or  indorser,  080. 
duty  of  the  holder  in  these  cases,  680. 
breaking  out  of  war  and  other  disturbances  will  ex- 
cuse notice,  681. 
notice  must  be  given  as  soon  as  obstacle  is  removed, 

681. 
where  the  drawer  becomes  bankrupt,  &c.,  681. 
absconds  or  cannot  be  foimd,  632. 
notice  in  such  cases,  note.  682. 
where  the  drawer  or  indorser  absconds^  &c.,  682. 
diligence  in  such  cases,  682. 
notice  under  law  merchant,  service  of,  688. 
under  statute,  688. 
duty  of  holder  in  serving  notice  by  mail,  688. 
his  duty  in  making  inquiry  for  the  parties'  residence, 
text  and  note,  688. 
diligence  avails  in  place  of  notice,  when  and 

to  whom,  634. 
does  not  avail  a  prior  party  having  knowledge, 

note,  684. 
notary's  diligence  not  sufficient,  when,  note,  634. 
mode  of  service  of  notice  at  place  named,  note, 
084. 
holder's  duty  modified  by  public  events,  or   local 
causes,  085. 
as  by  war,  pestilence,  sickness,  death,  &c,  635. 
notice  to  be  sent  as  early  as  the  day  after  dishonor, 
686. 
if  practicable,  foreign  bil1s»  686. 
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proceedings,  where  an  absolute  acceptance  is  refused, 

687. 
where  a  foreign  hilLis  dishonored,  688. 
on  dishonor  of  inland  bills,  statutes,  639-648 
the  holder  may  have  them  protested,  640. 
proof  of  protest  and  notice  under,  641. 
protest  in  a  foreign  state,  how  proved  here,  641. 
our  statute  not  applicable  to  protest  in  another  state, 

648. 
how  the  notary's  certificate  should  be  drawn,  646,  795. 

efEect  of  the  certificate,  645. 

where  the  notary  is  dead,  645. 
minutes  and  memoranda  by  him  or  his  clerk,  646. 
protest,  how  proved  in  England,  649. 
notice  of  non-acceptance  of  inland  bills,  650. 
substance  and  sufi^ciency  of  the  notice,  651-653. 
description  of  the  bill,  652. 
a  yariancc  in  description,  effect  of,  652. 
eridence  in  aid  or  explanation  of,  652. 
the  sufficiency  of  notice,  a  question  of  law,  when,  653. 

a  question  of  fact,  when,  text  and  note,  653. 
enors  in,  not  fatal,  notes,  653. 
construction  of  notice,  by  court,  653. 
holder  may  notify  what  parties  he  chooses  to,  654^ 
not  bound  to  notify  all,  654. 
rule  as  to  services,  when  the  notice  is  sent  from  one 

indorser  to  another,  655. 
or  from  agent  to  agent,  655. 
duty  of  collecting  agent,  656. 
necessary  instructions  to  agent,  note,  656. 
holder  should  take  the  proceedings  himself,  657. 
or  some  one  duly  authorized,  659. 
notice  should  come  from  party  to  bill,  660. 
in  case  of  a  bill  by  partner  on  his  firm,  661. 

by  party  on  himself,  C61. 
by  one  agent  on  another  of  same  corporation,  661. 
right  of  action  on  non-acceptance,  062. 
waiver  of  laches  by  new  promise,  002. 
by  drawer  and  indorser  with  knowledge  of  oil  the 
facts,  062. 

NON-fiUBTiMG  BELI.,  acceptance  of,  578. 

transfer  of,  and  its  effect,  408. 
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NON-PAYMBNT,  proceedings  on»  notice,  700-874. 

notice  and  protest  necessary,  when.  790-798. 

protest,  how  and  by  whom  made.  790-793,  797. 

on  foreign  bills,  and  what  are  such,  792.  793. 

notes  stand  on  footing  of  inland  bills.  794. 

no  protest  of  necessary,  permitted  when,  795. 

made  according  to  what  law.  796. 

made  by  notary  or  legal  deputy.  796. 

notice  of  must  be  given,  by  what  law,  797,  798L 
Sufficiency  of  Notice,  651-653,  796-810.. 
Sbrvicb  of  Notice,  812-827. 
Time  of  SEBViNa  Notice,  828-836. 
Notice,  by  whom  Given,  837-843. 
To  whom  Notice  should  be  Given.  843-847. 
When  Notice  not  Necessary,  853-864. 

some  exceptions  to  general  rule,  848|  849. 
Waiver  of  laches,  869-873. 
See  Notice  of  Dishonor, 

NORTH  OAROUNA,  statutes  of,  relating  to  bills  and  notes,  383. 

MOTART  PUBLIO,  rights  and  duties  of.  638-M),  791,  792. 

certificate  of.  when  evidence,  641-646,  795. 
seal  essential  part  of  certificate,  641. 

presumed  to  be  affixed  according  to  law,  641. 

scrawl  not  sutncient  as,  641. 
must  state  wbat  in  cortiGcatc.  641,  042. 
certificate  only  prima  facie  evidence,  644. 
certificate  of.  made  evidence  by  statute,  645. 

omission  In  parol  evidence  admissible  to  prove* 
649. 
must  follow  bis  directions.  649. 
not  at  liberty  to  take  conditional  acceptance,  637. 
or  to  take  checks  in  payment.  748,  749. 
cannot  delegate  his  functions,  646. 
See  Certificate  and  Payment,  Tioto  made, 

NOTB8  AND  DRAFTS,  not  negotiable,  152-157,  206-310. 

see  statutes  of  difTcrcnt  states  in  note,  383. 

for  a  certain  sum  of  money  payable  in  property,  585. 

rule  of  damages  on,  1015-1017. 

notes  executed  under  seal  arc  not  here,  296. 

custom  when  the  statute  was  passed,  296. 
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English  statute  generally  adopted  in  this  doun  tiy,  396. 
not  in  all  the  states,  290. 
and  not  in  all  particulars,  note,  297,  883,  note, 
a  sealed  note  treated  as  a  specialty,  a  bond,  297. 

rights  of  assignee  of,  297. 
U.  S.  l)onds,  under  Treasury  seal,  are  negotiable,  297. 
remedy  on  in  another  state,  when  negotiable,  297. 
notes  payable  in  specific  articles,  are  special  contractSy 

298. 
giyen  for  value  received,  they  import  a  consideration, 
29a 
pleading  in  action  on,  296. 
when  not  given  in  form  for  value  received,  298. 
not  negotiable  when  payable  to  A.  or  else  B.,  298. 

action  upon,  by  payee  or  indorsee,  299. 
not  negotiable  wlicn  payable  to  a  particular  person, 

and  not  to  his  order,  298. 
order  for  goods  in  form  of  bill  of  exchange,  non-ne- 
gotiable, 299. 
liability  of  indorser,  before  delivery,  807. 
action  on  notes  payable  in  chattels,  298. 
orders  payable  in  goods,  acceptance  of,  its  effect,  299. 
acceptance  of  a  draft  to  pay  out  of  a  fund,  299. 

when  the  acceptance  admits  its  sufficiency,  299. 

a  conditional  acceptance  becomes  absolute,  when,  800. 

as  to  pay,  when  in  funds,  or  out  of  proceeds,  &c., 

800. 
pleading  and  proof  in  action  on,  801. 
in  action,  note  pa3rable  in  land,  802. 
construction  of  contract,  place  of  performance,  803- 
806. 
the  place  of  payment  not  being  named,  808. 
in  note  made  by  merchants,  manufacturers,  farmers, 
808. 
in  case,  of  the  maker's  removal,  note,  804. 
inference  as  to  place  of  payment,  305. 
if  the  note  be  payable  in  ponderous  articles,  806. 
inference  from  possession  of  note  not  negotiable,  808. 
action  on  such  notes  and  drafts,  in  whose  name,  809. 
defense  in  action  by  assignee,  809. 
title  passes  in  equity  by  indorsement,  note,  810. 
within  the  statute,  though  not  negotiable,  810. 
not  entitled  to  days  of  grace,  715,  710. 
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demand  notes,  when  to  be  demanded,  644,  708. 
sight  drafts  and  drafts  on  bankers,  when,  714 
indorsement  of  notes  not  negotiable,  and  liability  of 
the  indorser,  868. 
liable  without  notico,  when,  868. 
See  Provninory  Nates  and  BiUs. 

NOTB  AND  BILZi,  analogy  between,  546. 

NOnOB,  of  defect  in  title,  448-456. 

to  agent  binds  principal,  when,  106. 

of  diversion  of  accommodation,  448-455,  964. 

of  illegality,  when  presumed  and  when  not,  486,  486. 

proof  to  let  in  defense,  976-978. 

judicial,  of  bills  and  notes  circulated  as  money,  20. 

bank  holding  overdue  paper  chargeable  with,  452. 

circumstances  may  be  such  as  to  charge  purchaser  with,  452 

note  offered  at  price  greatly  below  value,  constructive,  452. 

NOnOB  TO  P&ODUCB,  notice  served  not  necessary,  98^-988. 

NOnOB  OF  DISBONOR,  reason  requiring,  405,  616. 

when  failure  of,  cannot  be  insisted  on,  878,  621,  622. 

where  there  is  want  of  funds,  628-626. 

indorser  entitled  to  notice  in  such  cases,  627. 

service  of-  notice,  how  made,  688-636. 

where  partial  acceptance  is  offered,  687. 

of  inland  bills  and  notes,  650. 

sufficiency  of  notice,  051-653,  806-810. 

construction  of,  658,  806. 

holder  should  give  notice  to  all  the  parties,  654,  665. 

duty  of  collecting  agent  in  this  respect,  656-658. 

notice  from  a  mere  stranger,  659. 

bj  «i  aom  it  may  be  givtm,  660. 

when  note  or  bill  need  not  be  presented  for  payment, 

662. 
want  of  notice,  waiver  of  laches,  662. 
of  non-payment,  by  what  law  governed,  798. 
habitual  drunkard  cannot  waive,  28. 
time  of  serving  suspended  during  hostilities,  44,  674 
Fbooeedinos  on  Non-Payment. 

notice  a  presumed  condition  of  drawer  and  indorser's 

engagement,  790. 


/ 


TO  THx  sEcnom.]  Index.  473 

MOnOB  OF  DISHONOR,  PROCBBDmos  on  Non-Patment— «m(iitv^. 

it  must  be  a  notice  of  protest  of  a  foreign  bill,  790, 

791. 
protest,  no  proof  will  supply  the  place  of,  791. 
minute  of,  made  by  notary,  791. 
how  this  protest  should  be  made  and  when,  791-795. 

mode  of  alleging,  note,  792. 
may  be  made  by  person  other  than  notary,  796. 
must  be  in  presence  of  two  witnesses,  796. 
when  not  evidence  without  notary's  seal,  797. 
what  are  foreign  bills,  793. 
notes  and  inland  bills  need  not  be  and  still  may 
be  protested,  705. 
notice  of  dishonor  thereof  must  be  given,  795. 
the  protest  of  a  note  in  another  state,  of  no  avail 

here,  note,  794. 
proof  of  notice  by  notary's  certificate,  795. 

in  most  of  the  states,  note,  795. 
demand  or  protest  must  be  according  to  the  law  of  the 
place  where  paper  payable,  796. 
protest,  how  authenticaterl,  note,  796,  797. 

must  be  made,  when,  797. 
may  be  dispensed  with,  how,  and  proved  by  ad- 
mission, note,  797. 
notice  must  be  given,  to  what  end,  798. 
and  according  to  what  law,  798. 
SuFFioiENCT  OF  NOTICE,  description  of  paper,  799-810. 
may  be  verbal  or  written,  799. 
what  necessary  to  state,  799. 
misdescription  of  note  or  bill,  effect  of,  800,  801,  803. 
will  not  vitiate  unless  jwrty  is  misled,  801. 
nor  where  or  when  demand  was  made,  810. 
misstatement  of  net  done  by  notary,  804. 
notice,  when  sufficient.  651-658,  805-810. 
sofflciency  of  notice,  when  a  question  of  law,  805, 806 
construction  of,  806. 
what  notice  should  contain,  rule  as  now  held,  806* 

810. 
need  not  state  that  holder  looks  to  indorser,  &c.,  809. 
need  not  state  who  is  the  holder,  810. 
mistakes  in  description  of  note  or  bill,  text  and  notes, 
800-804. 
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may  be  aided  by  proof  of  extrinsic  facts,  note, 
G53,  800-805. 

Yariance  immat<?rial,  when,  803. 

when  the  question  is  carried  to  the  jury,  80d-806. 

should  state  the  fact  of  presentment,  805,  notes, 
805. 
notice  that  the  note  or  bill  has  been  protested  is  sufS- 

cient,  806-809. 
sufficient  when  il  states  dishonor  by  necessary  unpli- 
cation,  806-811.     • 

English  rule  stated,  text  and  notes,  807. 

adopted  in  this  country,  808-810. 

stated  in  what  terms  here,  808. 

need  not  state  the  day  of  the  protest,  809. 

copy  of  protest  need  not  accompany  notice,  811 
Bebvice  of  Notice,  812-827. 
original  rule  modified,  812. 
personal  service  always  good,  812. 
at  residence  or  place  of  business,  812. 
at  private  boarding  house,  812. 
in  absence  of  indorser,  812. 
service  by  mail,  may  be  made  when,  812-817. 
by  mail,  address  in  city  directory  not  sufficient,  812l 
when  must  prove  actual  receipt  of  notice,  812. 
delivery  of  to  letter-carrier  sufficient,  813. 
indorser  may  direct  where  notice  shall  be  sent,  815. 
when  sufficient  notice  to  direct  to  town  generally,  817. 
address  should  be  full  and  complete,  817. 
should  be  sent  by  special  messenger,  when,  817. 
service  by  mail,  when  completed,  817. 
in  case  of  foreign  bills,  818. 
directing  the  notice  sent  by  mail,  819-821. 
must  be  so  given  and  at  such  place  as  most  likely  to 

reach  indorser,  822. 
to  public  officers,  824. 

removal  of  Indorser,  what  circumstances  deemed  no- 
tice to  holder,  824 
infonnalion  of  notary  is  information  of  holder,  824 
holder  may  prove  custom  or  usage,  825. 
diligence  to  find  drawer  or  indorser's  address,  820-837. 
tantamount  to  notice  when,  633,  820-823. 
presumption  from  date  of  draft  or  note,  823. 
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removal  by  drawer  or  indorser,  effect  of,  825. 
dae  diligenoe  a  question  of  law,  when,  825,  827. 
is  the  same,  whether  service  be  by  mail  or  otherwise,  826. 
failure  to  find  drawer  or  indorser  at  home,  826. 
cannot  be  made  by  depositing  in  post-offlce,  when, 

812-814,  826. 
may  be  made  through  penny  post,  when  and  how, 

note,  813,  829. 
how  made  under  the  statute  in  N.  Y.,  815-817. 
what  diligence  requisite  under,  note,  814 
when  the  residence  of  drawer  or  indorser  is  not  stated 

on  bill  or  note,  duty  of  holder,  815-820. 
holder's  duty  when  the  residence  is  indicated,  note, 

815-820. 
where  the  indorser  resides  in  one  place  and  does  busi- 
ness in  another,  816. 
may  be  made  by  private  conveyance  or  by  messenger, 

817. 
how  made  when  drawer  or  indorser  is  dead,  810. 
care  to  be  used  in  directing  notice,  820. 
holder's  diligence  will  not  avail  a  prior  party,  when, 

note,  821. 
inquiry  as  to  residence,  of  whom  to  be  made,  text  and 

note,  821. 
diligence  sufficient  to  charge,  when,  820-828. 
to  make  service  when  the  indorser  cannot  be  found, 

826,827. 
his  house  or  place  of  business  being  closed,  826, 

827. 
when  the  party  to  be  served  is  not  in,  &c.,  826, 

827. 
proof  of  service  of  notice  by  notarial  certificate,  641. 
may  be  made  by,  in  most  of  the  states,  note,  795. 
not  in  this  state,  when,  643-646,  795,  983. 
Tdcb  of  SEnviNQ  Notice,  828-830. 

cannot  be  given  till  after  demand  and  refusal,  828. 
must  be  given  within  reasonable  time  after,  828. 
may  be  given  same  day,  must  be  given  on  next,  828. 
that  is,  on  the  next  business  day,  828,  829. 
how  early,  when  sent  by  penny  post,  or  private  hand, 

829. 
notice  sent  by  mail,  how  soon,  880-884. 
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by  mail  of  the  next  day,  880. 

modification  of  former  rule,  833. 

where  no  mail  leaves  next  day,  83?. 

who  considered  parties,  agents,  883,  834. 

duty  of  each  the  same,  834. 

an  illustration  of  the  rule,  885. 

in  the  case  of  a  foreign  bill,  late  case,  886. 

diligence,  a  question  of  law,  836. 

when  the  third  day  of  grace  would  fall  on  Sunday, 
828. 
or  on  a  holiday,  828. 

when  sent  by  mall  to  a  private  agent,  note,  829. 
by  what  mail  should  be  sent,  830. 
when  communication  is  irregular,  836. 

when  notice  to  a  bank  comes  in  at  5  p.  m.,  831. 

holder  may  notify  what  parties  he  chooses,  text  and 
note,  834. 

each  indorser  may  do  the  same,  834. 

ovcr-diligencc  of  one  no  benefit  to  anotlier,  884 

service  from  party  to  party,  note.  655,  835. 
Bt  whom  the  Notice  should  be  given,  837-842. 

cannot  be  given  by  a  stranger,  837. 

may  be  given  by  holder  to  all  the  parties,  837. 

or  by  any  party  to  bill  or  note,  837-843. 

and  inures  to  benefit  of  any  other  party,  887-842. 

a  notary,  banker  or  ngcnt  may  give  notice,  880-841. 

holder  should  notify  all  parties,  when,  842. 

and  each  should  notify  prior  indorsers,  when,  842. 

giving  of  notice  is  a  condition  of  the  contract,  887. 

when  the  diligence  of  one  does  not  inure  to  the  l)cnefit 
of  another,  note,  837. 

may  be  given  by  general  owner,  though  deposited  as 
collateral.  889. 

may  be  given  by  one  who  holds  it  as  agent  to  collect, 
839. 
though  not  in  form  indorsed  to  him,  839. 
is  properly  given  by  successive  accents,  839. 
may  be  given  Ijy  party  in  possession,  840. 

notice  of  no  avail,  after  discharge  by  laches,  841. 

notice  from  acceptor  to  drav;er,  sufllcient,  note,  841. 

when  owner  dead,  should  l)c  given  by  i)crsonal  repre- 
sentatives, 842. 
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in  case  of  bankruptcy,  844. 
To  WHOM  Notice  should  be  given,  843-847. 
who  need  not  be  notified,  843. 
served  on  general  agent,  is  binding  on  corporation,  841. 
joint  indorsers,  not  partners  and  partners,  844-<846. 
where  indorser  la  dead,  notice,  how  given,  845. 
to  a  survivor,  sufiicient,  846. 
notice  to  one  of  a  late  firm  good,  note,  846. 
exceptions  to  general  rule,  by  waiver,  848-852. 
by  agreement  or  conduct  calculated  to  mislead,  848- 

852. 
though  the  drawer  have  no  funds  and  no  right  to 
draw,  the  indorser  is  entitled  to  notice, 
624,  843,  863. 
need  not  be  given  to  guarantor,  843. 

nor  to  transferrer  without  indorsement,  843. 
duty  of  creditor  receiving  paper  on  account,  848. 
service  by  mail  on  a  firm,  since  dissolved,  note,  846. 
injury  presumed  fram  want  of  notice,  847. 

the  contrary  cannot  be  proved  unless,  Ac,,  847, 
853. 
waiter  of  notice,  bow  made,  848-850. 
before  dishonor,  by  express  words,  848. 

by  not  giving  his  residence  and  promising  to  call, 

848.. 
by  giving  notice  that  maker  has  absconded  and 
that  being  indemnified  he  win  give  his 
own  notf ,  &c. .  848. 
by  negotiation  and  promise  to  pay,  848. 
by  waiving  protest,  text  and  note,  848. 
by^ conduct  calculated  to  mislead,  849. 
not  by  promise  to  indorse  renewal  note,  849. 
waiver  of  notice,  is  not  waiver  of  demand,  850. 
such  a  wuiver  is  not  a  new  contract,  851. 
effect  of  agreement  to  renew  or  extend  time  of  pay- 
ment, text  and  note.  851. 
effect  of  a  waiver  of  demand  and  notice  by  indorser, 
852. 
waiver  not  provable  under  an  allegation  of  no- 
tice, 853. 
may  be  made  after  dishonor,  851. 
taking  security  for  indoi'sement  not  a  waiver,  854. 
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nor  taking  assignment  of  debtor's  property  for 

benefit  of  creditors,  when,  854. 
drawer  waives  by  promise  to  fnmish  funds  to  pay 
bill»  856. 
When  Notice  not  neckssaky,  868-863. 

class  of  cases  wLere  want  of,  no  injury,  853. 
as  where  party  entitled  to,  has  been.secured,  854»  855. 
or  where  biU  or  note  was  made  for  his  accommoda- 
tion, 856. 
accommodation  drawer  or  indorser  entitled  to,  856. 
want  of  funds  or  right  to  draw,  effect  of,  843,  857- 

868. 
having  a  remedy  over,  entitled  to  notice,  86l. 
want  of  funds,  prima  fade  excuse,  862. 
rule  of  pleading,  in  respect  to;  reason  of  rule,  862, 

863. 
ignorance  of  indorser's  address,  an  excuse  for  delay, 

864. 
diligence  in  giving  erroneous  notice,  gives  right  of 

recourse,  865. 
delay,  when  and  how  excused,  866,  867. 
the  indorser  not  entitled  to  notice,  if  amply  secured, 
854,  855. 
declaration  by  him  to  like  effect,  note,  854 
partial  or  .doubtful  security  does  not  dispense 

witb,  855. 
party   accommodated   by  bill  not   entitled  to 

notice,  856. 
but  accommodation  drawer  or  indorser  entitled 
to  strict  notice,  856. 
case  of  one  indo];8ing  as  surety,  note,  856. 
the  drawer  who  hus  no  funds,  &c,  is  not  entitled  to 
notice,  857-863. 
exceptions  to  this  rule;  drawing  on  consignment, 

857. 
on  a  running  account  or  fluctuating  balance,  857. 
or  with  reasonable  expectation,  857. 
cases  in  illustration  of  this  rule,  857-^3. 
when  the  drawer  would  liave  a  remedy  over,  861. 
want  of  funds  an  excuse  priimi  fade,  862. 
allegations  against,  in  excuse  of  nolice,  862. 
countermanding  payment,  t&c.,  note,  862. 
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notice  to  indorser  necessary,  863. 

when  not,  cases  of  fraud,  863. 
indorser  of  fictitious  paper,  868. 
reason  of  rule  requiring  notice,  868. 
necessary  delay  to  ascertain  residence  of  party  to  be 

notified,  excused,  648,  864. 
when  diligence  is  equivalent  to  notice,  820,  et  seq. 

866. 
the  holder  need  need  not  give  notice  oa  a  day  on 
which  he  is  forbidden  to  do  so  by  his 
religioa,  866. 
may  excuse  delay,  by  what  circumstances  preventing, 
866,  867. 
indorser  of  a  note  not  negotiable,  868. 
remedy  against,  868. 
must  be  charged  as  indorser  when  practicable,  868. 
indorsement  by  a  third  person  or  a  stranger,  effect  of, 
891,  868. 
must  be  notified  as  indorser,  825,  891,  868. 
Waiver  of  Laches,  how  made,  869-874 

by  promise  to  pay  with  knowledge  of  laches,  869^ 

873. 
made  in  ignorance  or  misapprehension,  870. 
conditional  promise  no  waiver,  871. 
effect  of,  as  an  admission  of  liability,  871-873. 
admitted  laches  only  waived  by  direct  promise,  673. 
recall  of  notice,  case  of  estoppel,  874. 
the  waiver  by  a  new  promise  must  be  made  with 
knowledge  of  facts,  intelligently,  6C2, 809 
the  waiver  is  not  a  new  contract,  it  waives  an  objec- 
tion, 860. 
to  bind  must  be  made  with  what  knowledge,  note, 

870. 
difference  between  waiver  of  ndmitted  laches  and  a 
promise,  presumptive  evidence  of  notice, 
870-874. 
an  admission  to  a  pui'ty,  to  a  third  person,  text  and 

note,  870. 
principle  on  which  a  promise  to  pay  is  evidence  of 
notice,  871. 
80  of  part  payment  or  a  qualified  promise,  871- 
874. 
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holder  must  show  knowledge,  when,  872. 
modes  of  proving  waiver,  with  knowledge,  871-874. 

NOnOB,  to  gaarantor,  844-847. 

MOmrO,  what  is.  and  effect  of,  688.  790-798. 


o. 

OXJ>  AMD  NBW  STTZiII,  difference  between,  708. 

OR  ORDBR,  words  of,  198-109. 

ONUS  PROBAND!,  on  whom,  975-979. 

shown  by  pleadings,  see  Endenee,  954. 

ORDBR  to  pay,  bill  must  contain,  187. 

to  pay  to  No.  100  or  bearer,  addressed  to  no  person,  not  a  nego- 
tiable check,  140. 
it  is  a  valid  promise  in  favor  of  party  receiving  it  fairly  for 
value,  140. 
addressed  to  a  bank  it  is  a  good  check,  note,  140. 
See  Promiswry  NotM  and  BHU, 

OTBBDUB  BOJL,  transfer  of,  18,  878-880. 

purchaser  of,  presumed  to  have  given  value  for,  978. 

OHIO,  statutes  of,  relating  to  notes  and  bills,  note,  888. 

ORBOON,  statutes  of,  relating  to  notes  and  bills,  note,  888. 


P. 
PAROL  AOOBPTANOB,  when  valid,  5e9--693. 

PAROIi,  assignment  by,  and  delivery,  404. 

PARTIAL  AOOBPTANOB,  or  conditioii:il.  682-585. 

taking  such  acceptances,  effect  of,  596. 
See  Acceptance, 
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PAROXt  AQREBBCBNT,  cannot  be  shown,  when,  lOS. 

to  vaiy  contract  of  indorser,  cannot  be  shown,  898. 
yarying  notes  and  bills,  cannot  be  proved,  44d-445. 
or  yarying  written  acceptances,  690. 
See  Eoidence  and  Parol  Evidence  and  Ghiarantif. 

PAROL  fiVlDBNOBi  tovaiythe  terms  of  bils  and  notes,  not  admissible, 

165,  442-145. 

to  explain  instrument  admissible,  when,  74. 
^^  to  show  who  are  immediate  parties  to  bill  or  note,  ad- 

missible, when.  440. 

nor  to  show  a  contemporaneous  agreement  with  in- 
dorser  to  renew,  165,  442. 

or  by  indorser  to  be  bdund  without  demand  or  notice, 
note,  165,  442. 

not  admissible  to  show  note  executed  subject  to  a  con- 
dition, 166,  442. 
or  that  it  was  not  to  be  paid  in  a  certain  event, 

166,  442. 

Or  that  it  was  to  be  paid  by  another,  442, 

or  that  it  was  not  to  be  paid  at  the  time  or  place 

named  in  the  note,  166,  442. 
or  to  show  it  payable  at  a  diffetent  time,  166,  442. 
or  that  a  condition  was  annexed  to  the  note, 

166,442. 
or  that  it  was  made  in  a  special  capacity,  166. 
or  that  a  certain  amount  should  in  a  certain  event 

be  deducted,  442. 
or  that  the  note  should  be  void  in  a  certain  event, 

442. 
or  to  vary  special  consideration  expressed,  444. 
or  the  terras  of  an  acceptance,  442. 
admissible  to  show  want  or  failure  of  consideration, 
when,  167,  442-^. 
to  show  that  indorser  was  not  to  pay,  442. 
illegality  or  fraud.  167,  497-510. 
to  show  indorser  was  not  liable,  440. 
that  the  delivery  was  conditional,  note,  167,  442. 
waiver  by  subsequent  agreement,  167. 
to  show  the  purpose  for  which  given,  151,  442. 
that  it  was  not  given  for  value,  though  so  expressed, 

167,  445. 
to  show  mistake  in  amount,  when,  444. 
t  Vol-  IL— 31 
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PARTIAL  FAILURB  of  consideration,  467-469. 

Bee  Qmnderatumy  FaUure  cf, 
m&j  be  shown  in  reduction  of  damages,  468. 
English  rale  different,  468. 

PARTXOUZiAR  FUND,  notes  and  drafts  payable  out  of,  157,  685. 

are  not  negotiable,  157,  158. 
taking  such  acceptances,  effect  of,  696. 

FABTIBS;  chapter  on  parties,  28-132,  267. 
legal  capacity,  24-45. 
corpohitions  as,  46-74. 
executors  and  administrators,  75. 
trustees,  guardians,  agents,  &c.,  75-98. 
partners  as  agents  of  the  firm,  98-109. 
to  negotiable  instruments,  55. 
may  give  note  or  bill  in  pursuit  of  business,  55. 
limitation  of  powers,  55,  56; 
implied  powers,  58. 
eorporations  as,  59. 
who  are  regarded  as  immediate,  440. 

parol  proof  admissible  to  show,  440. 
bound  to  make  inquiries  as  to  want  of  consideration,  499. 

FARTNBRS,  are  agents  for  the  firm,  94,  97-103,  107-123. 

may  bind  the  firm  in  its  regular  business,  98-102. 

cannot  sign  contracts,  in  firm  name,  as  sureties,  108. 

cannot  make,  accept,  or  indorse  accommodation  paper,  lUS. 

assent  of  other  partners,  how  shown,  104. 

in  respect  to  real  estate,  111. 

dissolution,  effect  of,  113-122. 

rights  of,  after  dissolution,  128-127. 

admissions  by  one,  effect  of,  124. 

dissolution  by  insolvency  of  one  partner,  129. 

right  of  one  to  sell  or  pledge  firm  property,  128. 

right  of  surviving  partner,  130,  181. 

what  constitutes  a  partner,  94,  95. 

as  to  third  persons,  96. 
his  acts  as  maker,  indorser  and  acceptor  bind  the  firm,  97. 
promised  to  act  In  due  course  of  the  firm's  business,  98. 
what  is  due  course,  107. 

firm  bound  to  bonn  fide  holder  if  he  do  not,  97,  102, 
106,  871. 
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not  to  bolder  with  notice,  97,  103, 105. 
only  to  holder  for  Taluc,  97,  102. 
deemed  the  agent  of  the  firm,  101, 107. 

dissent  by  one  of  the  firm,  effect  of,  98. 
IMTtners  in  farming  cannot  bind  each  other,  99. 
aa  attorneys,  bow  far,  101. 
in  fanning  and  coopcriog,  may,  99. 
as  physicians,  to  what  extent,  101. 
binds  the  firm  in  usual  course  of  dealing,  101. 
not  by  outside  transactions,  99, 101,  108. 
if  ratified  or  approved,  101.  104. 
fraud  of  one  binds  the  firm,  100. 
one  may  secure  debt  with  partnership  property,  101. 
one  binds  the  firm  when,  101. 

implied  power  of  one  to  bind  another  may  be  rebutted,  103. 
note  signed  by  firm  as  surety  is  notice  to  purebaaer,  105. 
ratification  of  act  of  one  partner  signing  as  surety  may  be 

shown  by  circumstantial  evidence,  104. 
indorsed  by  firm  and  negotiated  by  maker  is  notice  by  char- 
acter of  note,  105. 
liaUe  when  one  partner  signs  his  name  instead  of  the  firm 

name,  107. 
cannot  renew  paper,  117. 
liable  without  notice  of  dissolution,  122. 
presumption  if  word  9uretp  be  added  to  firm's  signature,  103. 
when  fact  of  suretyship  is  known,  108. 
secretly  signing  as  surety,  treated  as  a  fraud,  108. 
burden  of  proof,  chcnge  of,  104. 
taking  firm's  paper  improperly  given  with  notice,  105. 

what  is,  and  when  chargeable  with  notice,  105-107. 
when  business  done  in  one  partner's  name,  107. 
dormant  or  secret  partner  bound,  lOS-llO. 
under  limited  partnership,  statute*  108. 
right  of,  to  real  estate  owned  by  firm,  lit. 
after  disfsolution,  cannot  bind  the  firm,  118,  117. 

only  in  favor  of  a  fxmafide  holder.  117,  37L 
dissolution,  when  and  for  what  cxiuses  made,  114-115. 
notice  of,  must  be  given  how,  117-122. 

as  to  the  public  by  publishing,  118,  119, 122b 
actual  notice  is  enough,  118. 
to  dealers  by  actual  notice,  120-122. 
who  are  dealers,  122. 


i 
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right  of,  after  dissolution,  128. 

cannot  renew  its  paper,  128. 

admissions  by,  bind  himself  only,  12L 

rule  in  other  states,  124. 

rights  continued  after  dissolution,  125. 

transfer  of  its  notes  after,  126. 

insolvency  of,  its  effect,  129. 

snrviYors,  rights  and  liability  of,  190-132. 

cannot  bind  estate  of  deceased  partner,  182. 

one  cannot  bind  others  without  authority,  182. 

in  case  of  death  of,  182. 

,  what  constitutes,  94-06. 
special,  ander  statute,  108-110. 


PABTB  AND  PABTZOITZJIlR  BBQX7ISITB8,  of  notes  and  bills,  168-  , 

214.  I 

must  be  in  writing,  168.  | 

how  may  be  signed,  146,  170. 

word  "dollars"  omitted,  176.  i 

slight  informalities  will  not  affect  validity,  209. 

notes,  bills,  indorsements,  &c,  may  be  written  in 
pencil,  169. 

may  be  executed  by  a  mark,  170. 

date,  uses  and  manner  of,  171-175. 

superscription,  use  of,  176. 

time  and  place  of  payment,  178-185. 

order  to  pay,  187. 

foreign  bills  drawn  in  several  parts,  188, 189. 

words  of  negotiability,  198-198. 

sum  payable,  200. 

value  received,  effect  of  word%  202-206w 

wor^s  of  advice,  207. 

address,  209. 

PATBBjhas  title  to  the  bUl  or  note,  a  property  in  it,  14. 
must  indorse,  868-872. 
exceptions  to  the  rule,  878. 
indorsement,  rony  be  made,  when,  877. 
action  by,  allegation  and  proof,  925,  983, 965. 

PATBCBMT,  time  and  place  of,  178-186. 

time  of,  must  be  certain  to  arrive,  178. 
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computation  of  time,  180. 
in  regard  to  dght  bills,  182. 
to  whom,  277,  «^  007. 
notes  and  bills  on  demand,  181, 188. 
of  not«s  and  drafts  payable  in  property,  SOS-BOO. 
voluntary  and  officious,  006,  728. 
o(  wrong  draft  by  mistake,  742. 
instrument  must  be  surrendered  on,  722. 
possession  by  mak»r  or  acceptor  prima  facie  evidence  of,  722. 
re-issue  after,  728. 
surrender  by  mistake,  725. 

personal  repres^itatives  can  pay  but  cannot  purchase.  727. 
difference  between  payment  and  sale,  728. 
.Bt  whoh  to  be  made,  721-729. 

by  accommodation  makers,  acceptors,  and  sorsties,  eXled  ot, 

722-724. 
"retiring*'  a  bill,  meaning  of,  725. 
surety  drawers,  when  bound  to  pay,  796. 
payment  by  an  indorser,  effect  of,  727. 
by  a  Yoluntecr,  officious  payment,  728. 
payment,  supra  protest,  729. 

distinction  between  payment  and  purchase  of  note  or  bill,  728. 
the  indorser  taking  up  dishonored  paper,  may  reissue  it,  727; 

note,  728. 
not  so  the  maker  or  acceptor,  727,  728. 
taking  up  paper  at  indorser's  request,  note,  728. 

To  WHOM  TO  BE  MADE,  780-743. 

must  be  paid  to  owner  and  holder,  780-783. 

to  the  party  having  the  title,  by  indorsement,  730,  781. 

in  the  case  of  a  lost  bill  or  note,  781. 

to  party  in  possession  when  good,  731-784. 

when  possession  does  not  authorize,  730.^ 

payment  to  wrong  party  by  mistake,  785. 

in  cases  of  forgery,  when  money  may  be  recovered,  785-738. 

where  a  bank  pays  to  a  forged  check  or  indorsement^  788. 

where  carelessly  drawn,  effect  of.  738. 

after  countermand  of  check  or  draft,  789. 

effect  of  selling  a  forged  paper,  740. 

money  paid  by  mistake,  general  rule,  741. 

indorser  may  recover  money  paid,  wher,  741. 

where  an  agent  pays  by  mistake,  effect  of,  742. 

payment  must  be  made  to  party  entitled  to  receive,  748. 
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to  the  party  capable  of  discUarging  debt,  74S. 
must  be  made  to  the  holder  tBtHi  tiUe,  note,  780. 
mistake  as  to  the  party  having  title,  will  not  protect,  when, 
note,  780,  785-789. 
and  will  protect  the  party  paying,  in  what  cases,  731-787. 
party  paying  most  see  that  the  pc^r  is  properly  indorsed, 
783-787. 
rules  in  respect  to,  788. 
payment  to  a  party  holding  through  a  foiged  indorsement, 
effect  of,  785. 
where  the  signature  of  the  drawer  is  forged,  785. 
where  the  body  of  the  draft  is  forged,  785. 
payment  on  a  forged  acceptance,  effect  of,  785-740. 
by  indorser  under  misrepresentation  of  facts,  741. 

or  by  drawee  of  a  check  under  the  holder's  fraudulent 
concealment,  741. 
paying  money  on  a  check  that  is  not  honored,  note,  741 
conventional  payment,  between  banks,  note,  095. 
must  be  made  to  assignee,  representatives,  committee,  4?c., 
when,  743. 
At  what  time  should  be  made,  744,  745. 
should  be  made  in  due  course,  744. 
premature  payment,  danger  of,  744. 
may  be  made  at  any  time  on  last  day,  745. 
should  bo  made  when  the  paper  becomes  due,  744. 
if  paid  before,  it  may  be  again  negotiated,  744. 
should  be  taken  up,  744. 

taking  paper  before  due,  with  notice  of  payment  on,  effect 
of,  note,  744. 
taking  it  after,  notice  is  presumed,  note,  744. 
a  check  should  not  be  paid  before  the  day  of  its  date,  744. 
its  payment  before  is  without  authority,  note,  744 
before  due  must  be  by  consent.  746. 
How  made,  746-754. 

in  case  of  bills  and  notes  not  negotiable,  746. 
should  be  made  in  money,  746. 
parties  may  agree  to  medium,  747. 
payable  in  currency,  747. 
payable  '*  in  gold  coin,"  748. 
by  check,  749.  750. 
by  bill  or  note,  752. 
debtor's  own  note  is  not,  752. 
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of  third  party  is,  -when,  752. 

effect  of  taking  payment  by  check  or  bill,  748,  750,  751. 

of  appointing  maker  or  acceptor  executor,  754. 

when  drafts  or  notes  are  payable  in  property,  in  produce, 

work,  goods,  &c,,  746. 

See  IMes  and  Drqfls  noi  NegotiabU. 

cautions  to  be  observed  in  taking  payment  by  check,  694, 

605,  748-751. 

duty  in  respect  to  checks  so  taken,  748. 

not  a  payment  in  what  cases,  748,  750,  752. 

the  check  should  be  certified,  748. 

laches  in  procuring  payment,  or  protesting,  748-753. 

taking  insolvent  bank  notes,  no  payment,  750. 

delay  caused  by  taking  is  fatal,  when,  751. 

action  on  the  original  debt  or  consideration,  how  sus- 
tainable, 758. 

the  receipt  of  the  new  security  is  presumed  a  payment, 
753. 

an  indorsed  check,  when  evidence  of  payment,  758. 

a  bank  stamp  on,  paid  may  be  explained,  note,  758. 
Application  op  Payments,  755-764. 

payer's  right  to  make  the  appropriation,  755-760. 
creditor's  right,  when  he  does  not,  755-763. 
has  a  reasonable  time  to  elect,  755. 
bound  by  such  election,  755. 
application  made  by  law,  756-760. 
^  law  will  apply  to  most  burdensome,  757. 

on  presumed  intention  of  parties,  757. 
respect  paid  to  rights  of  sureties,  758. 
must  apply  ratably,  when,  759. 

and  other  parties  and  to  lawfulness  of  the  demand,  758-760. 
application  once  made,  effect  of,  761,  763. 
mode  of  making  it,  761-764. 
payment  by  party  accommodated,  effect  of,  764. 
the  debtor  paying  may  apply  the  payment,  755. 
owing  two  debts,  both  due,  a  payment  by  him  of  a  sum  just 

equal  to  one  of  the  debts,  applies  on  that,  755. 
one  debt  being  due  and  the  other  not,  the  payment  applies 

on  the  debt  due,  755. 
principles  on  which  the  application  is  made,  756,  757. 

the  creditor  not  bound  to  receive  partial  payment,  756. 

may  apply  the  payment  himself,  when,  756. 
a  partial  payment  is  applied  first  to  the  interest,  756. 
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application  made  on  equitable  grounds,  757,  note,  757. 

in  general  to  the  payment  of  oldest  debt  first,  757,  iioCe» 
768. 

to  the  debts  least  secured,  notes,  767,  758. 
once  legally  made,  the  application  binds,  note,  768. 
in  the  rase  of  individual  and  Joint  debts,  759. 
where  one  debt  is  illegal  and  the  other  not,  760. 
may  bo  made  on  an  unstamped  bill,  760. 
may  operate  as  a  waiver  of  rights,  761. 
what  does  not  amount  to  an  application,  761. 

and  what  does,  761. 
a  bank  bound  to  apply  payment,  when,  768. 
payment  of  accommodation  paper,  764. 

by  party  accommodated,  effect  of,  764 
on  the  negotiability  of  paper,  764. 
Hblkasb  of  Pbencipal  Debtor,  765. 

maker  and  acceptor  treated  as  principal  debtors,  765. 
drawers  and  indorscrs  not  strictly  sureties,  765. 
when  released  like  sureties,  766. 
by  giving  time  by  valid  contract,  770-772. 
by  release  or  giving  time  to  prior  indorser,  772-774 
what  acts  do  not  operate  as  a  release,  774-776. 
what  stipulations,  for  time,  may  be  given,  775-776. 
by  consent  of  parties,  776. 
invalid  agreement  for  time,  776,  777. 

a  surety  maker  of  note,  when  discharged,  778.  m 

discharge  of  a  joint  maker,  effect  of,  780. 
the  party  accommodated  not  discharged,  781. 
by  giving  maker  or  acceptor  time,  781. 
compounding  with  prior  party,  783. 
Receipt,  should  be  taken  on  note,  when,  788,  785-788. 
bills  and  notes  surrendered  as  vouchers,  783. 
collaterals  must  be  surrendered  on,  666. 
in  general  no  right  to  demand  receipt,  784  785,  788. 
jwyment  sub  modo,  may  be  pleaded,  788. 
accord  and  satisfaction,  788. 

PATBSBHT  BT  BILL  OR  NOTB,  277-205. 

not  payment  unless  so  agreed,  75. 
receipt,  note  of  third  person  as,  75. 
receipt  of  note  of  third  person  at  time  debt  was  con- 
tracted, 75. 
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receipt  of  note  of  third  person  for  precedent  debt,  76. 

transfer  of  evidence  of  debt  of  decedent,  to  pay  debt 
of  representative,  void,  76. 

does  not  extinguish  the  debt,  277. 

by  note  of  one  of  several  Joint  debtors,  277-279. 

by  note  of  a  third  person,  278,  279. 

the  same  on  a  sole  of  goods,  280. 

matter  of  agreement,  277-280,  287-290. 

in  payment  sub  modo,  281. 

suspends  right  of  action,  288. 

duty  of  party  receiving,  io  protest,  de.,  284,  287,  292. 

must  account  for  negoliable  paper  so  received,  284. 

contract  in  writing  that  note  is  in  full  payment  con- 
sidered as  such,  277. 

creditor  cannot  recover  unless  he  produces  or  accounts 
for  note,  281. 

acceptance  of  note  of  third  party  as  collateral  security 
does  not  extend  time  of  payment,  288. 

neglect  in  collecting  such  notes  no  defense  to  action 
on  original  demand,  288. 

checks  for  goods  sold  indorsed  by  purchaser,  full 
payment,  when,  288. 
purchaser  liable  on  indorsement,  288. 

taking  bills  and  notes  on  suspending  suit,  285. 

renewal  notes  evidence  of  first  indebtedness,  286. 

renewal,  effect  of,  as  to  indorser,  286. 

new  note,  supposed  to  be  genuioe,  with  foiged  signa- 
ture, not  payment  of  original,  286. 

as  to  part  payment  and  new  note  for  balance,  286. 

bill  or  note  not  payment  unlei»  so  received,  287. 

creditor  bound  to  use  diligence  in  collection,  287. 

check  paid  to  finder  or  fraudulent  holder,  creditor 
cannot  recover,  when,  288. 

presumption  in  regard  to  a  check,  288. 

in  regard  to  notes  and  bills,  28i-290. 

rule  in  other  states,  289. 

promissory  notes  received  under  agreement  to  release 
demand  not  recovered  on,  holder  not  de- 
barred from  original  cause  of  action, 
289. 

burden  of  proof  in  New  York,  289. 
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note  or  check  of  tUird  person  received  as  abflolute 
payment  extinguishes  debt,  291. 
imless  acceptance  is  induced  by  fraudulent  rep- 
resentations, 201. 
then  note  must  be  returned  or  proved  worthless, 
291. 
Touchers  of  a  military  officer  received  in  payment, 

291. 
town  order,    worthless   for  want  of  authority  of 

drawers,  not  payment,  201. 
by  notes  void  for  usury,  293. 
note  or  bill  payable  differs  from  check  in   what 

respect,  293. 
in  confederate  notes,  payment  when  valid,  294 
when  not  payment,  294. 

payment    in,  after  failure  of  the   rebellion,   a 
nullity,  294. 
revival  of  right  of  action  on  debt,  292. 
by  a  forged  or  valueless  note,  293-295. 
in  counterfeit  or  insolvent  bonk  notes,  293-295. 
when  party  receiving  must  bear  loss,  295. 
must  be  prompt  offer  to  rotum,  295. 
though  it  has  no  value,  205. 
and  notice  given  of  its  character,  295. 
by  the  note  of  a  third  person,  on  a  release  of  the 

debtor,  780. 
on  an  agreement  for  a  release  on  part  payment,  note, 
780. 

PATBCBNT  SUPRA  PROTEST. 

what  party  paying  must  prove,  009. 
nature  of  acceptor's  contract,  60G-612. 
holder  of  bill  not  bound  to  take,  613. 
French  law  on  subject,  ii.  p.  359,  302. 

PSNOHi,  indorsements,  &c.,  may  be  written  in,  109. 

PBNNSTXiVAinA,  statutes  of  relating  to  notes  and  bills,  note,  883. 

PBR  ADVZOB,  words  of,  207. 

PX«AOB,  of  demand  of  notes  and  drafts  payable  in  property,  303-^06. 
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of  presentmeDt  for  acceptance,  638,  657. 

of  presentment  for  payment,  663-660,  677-687. 

FTimATITIiQ,  in  relation  to  notes  and  drafts  not  negotiable,  296-806. 

in  actions  upon  coupon  bonds,  018. 
allegation  of  the  making,  143. 
rules  of,  under  Code  of  Civil  Procedure,  920-928. 
failure  to  reply  admits  what,  921. 
action,  by  whom  brought,  924-929. 
plaintiff  must  show  title  in  himself,  &a,  924-929. 
difference  between  recent  and  former  rule,  927-929. 
action  by  payee  against  maker  or  acceptor,  926. 
tracing  title,  by  indorser,  929-931. 
allegation  of  transfer  by  indorsement,  980. 
aU^gation  on  note  payable  to  bearer,  980. 
not  necessary  to  allege  negotiation  before  maturity  when 

payable  to  bearer,  931. 
allegation  where  note  is  signed  "agent,"  942. 
action  by  payee  on  original  consideration,  932. 
action  for  money  had,  &c,  by  whom  brought,  928-986. 
law  merchant^  rules  of  pleading,  theory  of  a  note,  &c., 

936. 
standard  of  pleading,  and  mode,  938,  939. 
remedy,  when  pleading  is  too  general,  941. 
allegations  by  payee  against  maker,  &c..  delivery,  940-946. 
should  show  that  the  note  is  due,  043. 
copy  note  inserted  in  complaint^  shows  what,  948. 
answer,  when  frivolous,  943. 

allegation  against  indorser  of  non-negotiable  note,  947. 
no  allegation  of  protest  and  notice  on  such  note  necessary,  047. 
complaint  against  maker  and  guarantor  demurrable,  whbn, 

947. 
allegation  of  presentment,  what  sujfficiont,  949. 
complaint  on  clicok  must  aver  what,  040. 
complaint  against  indorser  or  drawer,  605,  048-951. 
pleading  in  respect  to  consideration,  051-054. 
proi)er  allegations  to  let  in  a  defense,  051,  052. 
yarlanco  in  description  of  a  note  not  material  unless,  note 

802. 
what  facts  must  in  general  be  stated  in  complaint,  020. 
and  what  facts  the  answer  must  contain,  920. 
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substance  of  the  reply,  921« 
if  plaintiff  yerifies  complaint^  defendant  must  yeilfy  his 

answer,  921. 
if  plaintiff  fails  to  show  a  cause  of  action,  the  defendant 

may  demur,  922. 
and  plaintiff  may  also  demur  to  defendant's  answer,  922. 
the  old  forms  of  pleading  are  abolished,  922. 
the  action  on  bills,  notes,  •&& ,  must  be  brought  in  the  name 

of  the  owner  and  holder,  923. 
effect  of  a  transfer  pending  suit,  note,  924. 
action  by  executors,  administrators,  or  trustees  of  an  express 

trust,  928. 
who  is  a  trustee  of  an  express  trust,  923. 
mode  of  showing  title  in  plaintiff,  924,  925, 945,  946. 
by  setting  forth  a  copy  of  the  instrument,  924. 
not  sufficient  in  suit  against  an  indorser,  nor  in  suit  l^ 

an  indorsee,  924,  947,  948. 
but  sufficient  in  suit  by  payee  against  maker  of  note  or 
acceptor  of  bill,  925. 
under  the  old  forms  of  pleading  it  was  enough  if  plaintiff 

made  out  a  formal  title,  926-928. 
under  the  present  system  it  must  appear  that  plaintiff  is  the 

real  party,  926-929. 
rule  in  England,  928. 

pleading  indorsement  by  corporation,  note,  928. 
ayerments,  showing  title  in  plaintiff  under  Code,  92(^-932. 
showing  transfer  by  indorsement,  &c.,  929-982,  947. 
recent  decisions  illustrating  rule,  notes,  930>982. 
showing  transfer  of  paper  not  negotiable,  text  and  note, 

931. 
against  indorser  of  non-negotiable  note  before  deliyeiy, 
307. 
action  against  principal  and  surety-maker  of  a  note,  note, 
933. 
against  parties  to  paper  on  original  consideration,  988. 
transfer  without  indorsement,  &c.,  982. 
must  allege  presentment  and  notice,  when,  984,  985. 
theory  and  incidents  of  a  negotiable  note,  986. 

recovery  on,  against  maker  or  indorser,  986. 
present  rules  of  pleading,  987-989. 
complaint  in  a  special  capacity,  940,  941. 
as  receiver  of  a  bank,  940 
as  a  personal  representative  of  deceased,  940. 
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recent  cases  on  the  point,  note,  940. ' 
answer  showing  mistake  in,  note,  940 
must  allege  or  imply  deliveiy,  &c.,  943. 
suit  prematurely  commenced,  effect,  948. 
need  not  allege  demand,  «&c.,  against  acceptor  or  maker,  944. 
action  on  note  payable  to  bearer,  946. 
averments  in  suit  against  drawer  or  indorser,  94S-961. 

of  demand,  protest,  notice,  &c.,  text  and  note,  948.  949. 

dispensiug  with  either,  940. 
answer  denying  material  allegations,  sufficient,  note,  950. 

what  denials  not  frivolous,  note,  960. 
in  suits   on   negotiable  paper,  no  consideration  need  be 
averred,  unless,  &c.,  951. 

rule  in  suits  on  paper  not  negotiable,  951. 
rule  of  evidence  not  the  same  as  rule  of  pleading  to  let  in  a 

defense,  text  and  note,  952. 
pleading  in  the  case  of  a  diversion  of  accommodation  paper, 
958,954. 

want  and  failure  of  consideration,  954 

mode  of  showing  a  right  to  interpose  a  defense,  954. 

answers  and  counter-claims  held  insufficient,  note,  954 
actions  of  trover,  when  and  how  maintained,  955. 

allegations  and  proof  in  the  action,  955. 

measure  of  damages  in,  955. 

effect  of  a  recovery  in,  955. 
when  and  for  what  purposes  a  suit  in  equity  may  be  brought, 
956. 

PLUDQINa  OR  SAIiB  of  notes  and  bills  of  factor,  867,  928. 

P086II88ZON,   evidence  of  title  to  negotiable  paper,  when,  675,  676,  780- 

784,  969-971. 

by  maker  or  acceptor  prima  facie  evidence  of  payment,  722. 

does  not  authorize  payment,  when,  780. 

not  evidence  of  title  to  notes  and  drafts  not  negotiable,  808. 

evidence  of  title  to  negotiable  paper  acquired  after  ma- 
turity, 977. 

of  indorsed  check,  evidence  of  payment,  758. 

P08T-DATZN&,  does  not  affect  bill  or  note,  178. 

or  ante-dating,  178. 

the  French  law  as  to  indorsements  is  different,  ii.  p.  860. 
poet-dating  a  check,  note,  178. 
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POST-OFFIOB,  service  of  notice  throagh,  812-817. 

in  relation  to  foreign  bills,  818,  81$^. 
directing  notice,  819-821. 

FOTOID  STBBIJNGh  value  of,  lOia 

where  no  proof  of  value  is  given,  1018. 
its  real  par  value  here,  note,  1018. 

FOWZXB  OF  ATTOBNBT,  how  construed,  79-84. 

FBBMZUM  AMD  8UBSORIPTXON  NOBT& 

liability  on  a  premium  note,  note,  528. 
when  given  as  part  of  capital,  note,  528. 
in  the  hands  of  a  bona  fids  holder,  note,  528. 
on  subscription  notes,  note,  628. 

PBESBNnSBNT  FOR  AOOBFTAMOB,  580-563. 

drawer  discharged  by  laehn,  when,  534 

effect  of  waiving  acceptance,  540. 

the  holder  has  an  interest  in  an  early  presentment, 

580.540. 
of  bills  payable  after  sight  or  demand,  589,  543. 
of  bills  payable  after  date  or  on  a  day  certain,  589, 548. 
after  sight  bills  to  be  presented  with  diligence,  540-548. 
effect  of  a  general  custom,  547,  548. 
of  checks  and  inland  bills,  549-555. 
distinction  between  bills  and  checks,  549. 

Bee  Cliecks. 
hours  and  place  of,  556,  557. 
to  whom  and  by  whom,  55S-560. 
duty  of  a  collecting  agent,  531-563. 
of  bills  at  sight,  after  sight  or  after  demand,  must  be 
made  within  reasonable  time  to  charge 
iodoraer,  5C9. 
what  is  reasonable  time,  a  question  of  law,  540. 
payable  after  date,  or  on  a  day  certain,  need  not  be 

presented  till  when,  539. 
what  diligence  required  in  presenting,  when  payable 
after  sight,  540. 
in  presentinf^  foreign  bills,  541,  542,  548. 
when  negotiated  from  place  to  place,  541. 
when  not  negotiated,  but  purchased  on  specular 
tion,  548. 
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the  interest  of  both  parlies  considered  on  question 
of  diligence,  (M8. 
what  diligence  in  presenting  inland  bills,  after  sight, 
543. 
when  negotiated,  text  and  note,  642. 
what  delay  reasonable  and  what  unreason- 
able, 542. 
analogy  with  notes  payable  on  demand,  544. 
demand  noteg,  when  to  be  presented,  644. 
to  shut  out  a  defense  thereon,  544. 
to  charge  an  indorser  thereon,  544. 
a  promissory  note,  its  resemblance  to  a  bill,  545. 
the  time  for  presenting  a  bill,  a  matter  of  custom,  547. 
what  delays  in,  will  be  excused,  547. 
and  what  delays  will  not  be  excused,  547. 
object  in  purchasing  a  bill,  when  considered,  548. 
eheeki  are  bills  of  exchange,  549. 
when  foreign  bills;  560. 
drawer  of,  when  discharged,  551. 
by  delay  in  presenting,  551'554. 
should  be  presented  when,  to  charge  indorser,  text 
and  note.  554. 
as  early  as  the  day  after  date,  or  receipt  of,  554. 
whether  foreign  or  inland  draft,  holder  must  not 

lock  it  up,  555. 
must  forward  it  in  due  course  of  business,  555. 
riiould  be  made  at  what  time  of  the  day,  556. 
when  on  a  bank,  556,  682. 
when  addressefl'to  a  particular  place,  557,  588. 
in  case  the  drawee  has  absconded  or  never  lived 

there,  d(J9,  671. 
when  not  addressed  to  a  particular  place,  557. 
.     in  case  the  drawee  has  removed,  557. 
to  another  state  or  country,  557. 
person  presenting  should  exhibit  bill,  558. 
manner  of  presenting,  should  be  personal,  when, 

559. 
should  be  made  by  the  holder,  558. 
party  in  possession  may  present,  558. 
presentment,  when  drawn  on  two  persons,  not  part- 
ners, 560. 
when  drawn  on  partners,  560. 
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in  case  one  of  them  be  dead,  660. 
dissolution  of  firm  by  bankruptcy,  660. 
when  drawn  on  an  individual,  sinoe  deceased, 

660. 
in  case  drawee  be  insolvent,  or  has  absconded,  600. 
when  application  should  be  made  to  other  par- 
ties, 660. 
collecting  agent,  duty  of,  in  presenting,  661-668. 
of  bills  payable  ctfter  date,  need  not  be  made,  617. 

PBESBNTMBNT  FOR  PATBCBNT,  668-720. 

WhKN  NXCEB8ABT,  668-676. 

not,  as  against  maker  or  acceptor,  668-666. 

effect  of  making  biUs  and  notes  payable  at  a  given 

place,  668-666. 
acceptance  refused,  demand  of  payment  not  neces- 
sary, 668. 
readiness  to  pay  amounts  to  tender,  664. 
effect  of  withdrawing  funds  by  maker,  664. 
demand  need  not  be  proved,  when,  666. 
severed  bank  bills,  demand  when  necessary,  666. 
exception  in  the  case  of  a  pledge,  666. 
draft  on  third  person,  holder  must  present,  666. 
must  produce  collaterals,  on  demand,  666. 
to  charge  drawer  or  indorser,  667. 
.  diligence,  when  sufficient,  667-^669. 
in  case  of  death  or  insolvency  of  maker  or  acceptor* 

670. 
absence,  or 'absconding  of  maker  or  acceptor,  668- 

671. 
how  made  in  case  of  loss  of  bill  or  note,  672. . 
by  copy  or  statement,  672. 
demand  must  be  accompanied  With  indemnity, 

672. 
giving  duplicate  does  not  excuse  delay,  672. 
as  to  drawer,  want  of  funds  excuses,  678. 
accident  preventing,  674. 
an  express  condition  precedent,  674 
proof  of  demand  of  note  falling  due  in  another  state* 

note,  648. 
bank  notes  or  bills  treated  the  same  as  other  notes  or 

bills,  666. 
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readiness  to  pay  at  place  named,  a  matter  of  def  ense, 

664,665. 
transferred  overdue,  must  be  again  demanded,  667. 
payment  of  a  note  must  be  demanded  as  against  the 
maker,  wlien  it  is  secured  by  collaterals,  666. 
the  holder  has  no  right  to  sell  negotiable  paper  re-* 

ceived  as  collateral,  note,  666. 
where  a  demand  cannot  be  made,  diligence  ia  suffi- 
cient, 667-669. 
proper  allegations  in  respect  to,  668. 
what  is  diligence  in  special  cases,  668,  669,  670,  671. 
in  following  up  inquiries  for  the  maker,  note,  668. 
.   in  case  of  removal  from  the  state,  &c,,  669. 
or  to  another  place  in  same  state,  671. 
presentment  where  the  maker  or  acceptor  is  dead  and 
no  representative  has  been  appointed,  670. 
should  be  made  to  the  legal  representatives,  when,  670. 
must  be  shown  that  maker  or  acceptor  waa  dead, 

note,  670. 
demand  dispensed  with,  when,  670. 
holder's  duty  on  finding  house  of  maker  or  acceptor 

closed,  671. 
where  the  paper  specifies  the  place  of  payment,  671. 
where  the  acceptor  has  gone  abroad  leaving  an  agent, 
671. 
.  want  of  funds  excuses  failure  to  present,  as  against 
drawer,  678. 
where  such  want  dispenses  with  notice  to  him,  628- 
626,  678,  862. 
Bt  whom  to  be  made,  675. 

personal  representative  of  payee,  675,  676. 
by  holder  or  his  agent,  675,  676. 
not  necessary  to  be  made  by  notary,  675. 
in  case  of  foreign  bills,  676. 
notary  protesting  should  make  demand,  676. 
not  sufficient  if  made  by  clerk,  676. 
custom  or  statute  authorizing  derk  maybe  shown, 

676. 
certificate  of  notary  as  evidence,  676. 
Where  Aim  to  whom  made,  677-685. 

when  addressed  to  ot  payable  at  place  named,  677-689. 
when  party  has  no  place  of  business,  677. 
Vo'.  11—32 
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made  on  the  street,  when,  677. 

at  a  bank,  does  not  constitute  presentment,  when,  678. 

to  one  partner  after  dissolution,  678. 

agent  of  one  partner  after  dissolution,  678. 

payable  at  a  bank  in  a  particular  place,  should  be  at 
an  incorporated  bank,  679-688. 

-when  maker  has  no  place  of  business,  679. 

sufficient  if  holder  is  in  such  locality  on  the  day  of 
payment,  679. 

burden  of  proof  in  such  case,  679. 

parties  may  agree  orally  as  to  place,  679. 

place  of  date,  prima  facie  evidence  of  maker's  resl- 
dence,  679. 

made  in  one  state  by  a  person  residing  in  another,  679. 

at  a  bank  since  discontinued,  681. 

made  payable  at  a  bank,  683. 

made  payable  at  any  bank  in  B ,  payee  may  choose 

bank,  683. 

must  be  made  during  banking  hours,  682. 

made  payable  at  a  particular  place  other  than  a 
bank,  683. 

presentment  at  such  place  during  business   hooiB 
sufficient,  683. 

holder  not  bound  to  make  a  second  presentation,  682. 

at  cither  of  two  places,  683,  677. 

note  made  or  bill  accepted  by  several  persons,  684 

alteration  io  place  of  payment  after  indorsement  im- 
material, when,  685. 

alteration,  memorandum,  685-688. 

when  the  note  or  bill  is  payable  at  large,  677. 
exceptions  to  general  rule,  668-671,  677. 

must  be  alleged  against  what  parties,  678. 

need  not  l)e  to  maker  or  acceptor  personally,  678. 

excused  where  no  party  can  be  found  at  place  of  pay- 
ment, 678. 

sufficiently  demanded  when  left  at  bank  where  pay- 
able, 678-682, 719.       ' 
or  at  the  place  of  payment  ready  to  be  delivered 
up,  678-681. 

when  payable  at  store  of  a  firm,  since  dissolved,  681. 

must  be  made  at  t/ie  bank  where  payable,  682. 
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made  personally  to  maker,  though  payable  at  his 

house,  682. 
when  payable  in  a  city,  where  the  maker  does  not 

reside,  683. 
at  a  placed  named,  the  maker  being  dead,  684. 
alteration  af  t^r  indorsement  in  place  of  payment,  685- 

687. 
appointing  a  place  of  payment,  685-687. 
designating  a  distant  place  of  payment,  685. 
result  of  the  authorities,  086. 
presumptions  as  to  the  time  of  alterations,  note,  687« 
Mode  of  presentment,  689,  690. 
as  to  manner  and  place,  689,  690. 
delivering  written  demand  to  servant,  691. 
must  be  according  to  terms  of  instrument,  691. 
bills  and  notes  must  be  actually  presented,  691,  692. 
and  at  the  time  they  fall  due,  and  payment  demanded, 

693. 
should  only  be  surrendered  on  payment  in  mon^^ 

694,  695. 
what  amounts  to,  instances,  695. 
in  the  case  of  lost  bills  and  notes,  697. 
conventional  demand,  local  usage  of  banks,  698,  699. 
bills  and  notes  should  not  be  presented  In  the  street, 

690. 
should  be  at  the  party's  place  of  business  or  residence, 

690. 

should  be  made  by  a  person  having  the  paper  hi  his 
,     custody,  691-693. 

and  producing  it  for  surrender,  691,  693. 

difference  between  presenting  for  acceptance  or  for 

payment,  692,  693. 
must  be  made  on  the  very  dd^  it  is  due,  698. 

and  no  delay  can  be  allowed,  693. 
effect  of  taking  checks  in  payment,  694,  695. 
leaving  a  check  at  a  bank  to  pay,  duty  of  bank,  note, 

695. 
charging  the  note  or  draft  in  account  by  mistake, 

note,  695. 
bank  custom,  conventional  payments   as   between, 

note,  095. 
as  by  marking  the  ^^pergood  or  paid,  note,  695,  741. 
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tinued, 
the  draft  or  note  need  not  be  exhibited,  wheh,  696. 
possession  by  person  presenting  is  evidence  of  his 

right  to  receive  payment,  697. 
presenting  for  payment  by  copy  of  lost  bill  or  note, 
697. 

with  proof  of  loss  and  indemnity,  697. 
on  what  principle  a  usage  ofbaoks  binds  parties,  698. 

mode  of  demand  uoder  certain  usages,  69S-700. 
Tdcb  of  presentment  and  demand,  701-720. 

must  be  presented  on  the  very  day  when  due,  701. 

notes  payable  on  demand,  within  reasonable  time,  702. 

what  IS  a  reasonable  time,  702. 

question  of  law,  703. 

notes  and  bills  falling  due  on  Sunday,  704. 

computation  of  time,  704-707. 

period  of  a  month  and  of  a  year,  705. 

old  and  new  style,  706. 

excluding  date,  and  including  day  of  payment,  707. 

long  and  short  months,  707. 

usances,  how  counted,  708. 

days  of  grace,  when  allowed,  and  nature  of,  709-716. 

days  of  grace  added  to  the  time,  709. 

number  allowed  in  different  places,  709-711. 

prescribed  by  place  of  payment,  710-712. 

effect  of  local  custom,  711,  712. 

local  usage,  when  cannot  be  shown,  711. 

duty  of  a  collecting  agent,  in  respect  to,  718. 

sight  bills  entitlc<l  to  days  of  grace,  recent  statute, 714. 

statutes  in  respect  to,  715. 

allowed  only  on  negotiable  paper,  716. 

form  a  part  of  time  paper  has  to  run,  716,  717. 

hoAr  of  preseutmdftt,  719. 

festival  and  holidays,  720. 

respect  to  maker  or  acceptor's  religion,  720. 

holidays  prescribed  by  statute,  720. 

regulated  by  what  law,  7U7,  798. 

a  mistake  in  time  of  presenting  is  fatal,  when,  note, 

701. 
demand  notes,  when  to  be  presented,  544,  702. 

8ee  BiUa  and  NoU». 
rule  as  to  counting  time  paper  has  to  run,  702-710,  THQl 
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in  pleading,  practice,  &c.,  704. 
time  is  counted  by  the  calendar,  705-707. 
in  paper  payable  €^fter  date,  the  day  of  the  date  is 

excluded,  707. 
illustration  of  the  rule,  707. 
sight  drafts  in  Now  York  are  not  entitled  to  any  days 

of  grace,  714 
biUa  payable  in  months  or  years  entitled  to  days  of 

grace,  714. 
nor  are  checks  or  drafts  on  banks  or  bankers, 714. 
rule  under  statute  of  New  York,  714^  715. 
under  commercial  law,  70^714 
notes  not  negotiable  not  entitled  to  days  of  grace, 

525. 
negotiable  paper  remains  such  through  the  days  of 

grace,  525. 
distinction  between  purchase  and  payment,  728. 
the  acceptor  or  maker  is  entitled  to  the  whole  of  the 

last  day  of  grace  in  which  to  pay,  716, 

717. 
must  pay  on  due  presentment  on  the  third  day,  to 

prevent  dishonor,  716,  717. 
the  action  against  him  accrues  the  day  after  the  third 

day  of  grace,  717. 
in  some  stales  it  accrues  on  the  third  day  of  grace, 

after  demand,  716. 
when  paper  is  drawn  without  grace,  718. 
when  payable  on  a  day  named,  without  defalcation, 

718. 
presentment  at  s  bank,  to  be  made  in  business  houis, 

719. 
sufScioit,  though  made   after  business  hours, 

when,  note,  719, 
in  other  cases,  719. 

honor  of,  what  is  reasonable  depends  on  circum- 
stances, 719. 
presentment,  where  the  last  of  grace  would  fall  on 

Sunday  or  on  a  holiday,  720. 
p<iyable  on  legal  holiday  due  next  day,  720. 
maker's  religion  not  to  be  respected  in  making,  720. 
when  no  legal  representatives  of  holder,  676. 
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PRBSUBIPnON,  of  consideration,  17,  57,  489. 

as  to  officera'  powers,  in  corporations,  6d. 

in  the  inception  of  paper,  2Sd-239. 

pleaded  and  proved,  when,  297-BlO. 

as  to  time  of  indorsement,  877. 

in  New  York  as  to  liability  of  indorser  before  deliyery 

to  payee,  898. 
that  party  taking  knows  bill  or  note  to  be  illegal,  486, 

487. 
where  paper  is  oyerdue,  &c.,  516^30,  977. 
raised  by  acceptance,  583. 
none  that  common  law  is  in  force  in  foreign  conntriea 

other  than  England,  9. 
when  married  woman  purchases  upon  her  own  credit,  87. 
as  to  powers  of  officers  of  corporations,  6d. 

PRprOZPAL  AMD  AQBNT,  see  Agent. 

PRINOZPAL  AMD  SURET7,  see  Surety  and  Ovarani^, 

PROMZSSORT  MOTE,  negotiable  by  statute,  18. 

not  at  comm'on  law,  note,  12. 
property  in  or  title  to,  14. 
what  is,  definition  of,  134. 
essential  qualities  of  bills  and  notes,  183-215, 
how  made  payable,  185-140. 
to  fictitious  payee,  186-188. 
a  due  biU  is,  141. 
how  made,  148-146. 
miist  be  payable  In  money,  147-150. 
mu^t  be  for  payment  of  money  only,  151, 162. 
must  be  payable  absolutely,  153. 
must  not  depend  on  a  contingency,  155. 
must  not  be  payable  out  of  a  special  fund,  157. 
made  indorsable  over  by  statute,  850. 
rendered  void  by  statute,  485-^26. 
classes  of  contracts  declared  void,  488. 
notes  declared  void  for  usury,  488-^508. 
sealed  notes  not  negotiable,  296,  297. 
notes  payable  in  property,  298-806. 
rule  of  damages  on,  1015-1017. 
a  certificate  of  deposit  is  a  promissory  note,  486. 
made  by  on  agent,  when  he  binds  himself,  529. 
See  Promkeory  Notee  and  BUU. 
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diligence  in  presenting,  when  payable  on  demand, 

544,545. 
notes  and  acceptances  payable  conditionally,  682-^586. 

8TATUTB8  IN  BESPBCT  TO. 

Statute  of  8  and  4  Anne,  c.  9,  makes  them  nego- 
tiable, 18,  208. 

New  York  substantially  the  same, 
888,  note. 

Connecticut  substantially  the  same,  as 
to  notes  over  $85,  888,  note. 

Rhode  Island,  888,  note. 

New  Jersey,  888,  note. 

Delaware,  888,  note^ 

Pennsylyania,  888,  note. 

Maryland,  888,  note. 

Virginia,  888,  note.  I 

North  Carolina,  888,  note. 

8outh  Carolina,  883,  note. 

Georgia,  888,  note. 

Florida,  888,  note. 

Alabama,  888,  note. 

Louisiana,  888,  note. ' 

MissiHsippi,  883,  note. 

Texas,  888,  note. 

Arkansas,  888,  note. 

Missouri,  888,  note. 

Tennessee,  888,  nota 

Kentucky,  888,  note. 

Ohio,  888,  note. 

Michigan,  888,  note. 

Illinois,  883,  note. 

Indiana,  888,  note. 

Wisconsin,  883,  note. 

Iowa,  888,  note. 

California,  883,  note. 

Vermont,  888,  note. 

New  Hampshire,  883,  note. 

Maine,  883,  note. 

Massachusetts,  888,  note. 

Neyada,  888,  note. 

Kansas,  883,  note. 

Minnesota,  888,  note. 

Oregon,  888,  note. 
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must  be  payable  at  all  events,  134 
not  on  any  contingency,  184, 155. 
not  out  of  a  particular  fund,  134,  167. 
must  be  for  tbc  payment  of  money  only,  134, 147. 
not  for  tbe  performance  of  some  other  act,  184 
151. 
nor  in  the  alternative,  184, 153. 
must  be  payable  to  a  person  destgnated,  185, 140. 
cannot  be  made  payable  to  estate  of  M.  L.,  185. 

nor  to  one  of  two  persons,  135,  192. 
nor  to  the  secretary  of  a  company  for  the  time 
being,  185. 
nature  of  such  a  contract,  185. 
presumption  when  note  is  made  payable  to  J.  S.  and 

there  are  two  persons  of  that  name, 
•  185. 

nuuls  payable  to  a  fldUioue  person,  when  valid,  189- 

188. 
when  so  made  and  indorsed  in  that  name  by  the 

maker,  136. 
at  common  law  valid  only  in  hands  of  party 
receiving  it  without  notice,  186, 137. 
in  New  York,  the  maker,  who  negotiates  such  a 
notf ,  is  liable  on,  188. 
so  he  is  when  he  makes  his  note  imyable  to 
himself,  188; 
and  does  not  indorse  it,  188. 
or  when  payable  to  a  company  not  in  existence, 
note,  136. 
made  payptNe  to  bearer,  are  payable  to  legal  bearer,  189. 
who  is  bearer,  a  question  of  fact,  189. 

of  title,  189. 
possession  raises  a  presumption  of  title,  139. 
when  presumption  is  rebutted,  note,  189. 
a  note  indorsed  in  blank,  is  payable  to  beai^, 
note,  139. 
indorsement  of,  its  effect,  189. 
made  payable  to  no  person  in  particular,  not  a  note, 

135,  140. 
a  good  note  if  payable  to  any  person,  140. 
inform  ofdue-biUs,  payable  on  demand,  141. 
instances  of,  141. 
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though  informal  should  specify  to  whom  pay- 
able, 141. 
mu9i  be  properly  tigned  by  the  party  to  be  charged, 

148. 
need  not  be  mbeeribed,  148. 
proper  allegation  of  the  making,  148. 
when  made  by  an  agent  or  by  a  firm,  144. 
a  conditional  promise,  not  a  note,  146. 
nor  is  a  promise  signed  *'  A.  or  else  B./'  145. 
how  signed  by  several  persons,  not  partners,  145. 

or  indorsed  by  several  payees,  145. 
may  be  signed  by  a  markf  146. 
adoption  of  forged  signature,  note,  146. 
must  be  payable  in  moTiey,  147- 150. 

not  negotiable  when  payable  in  currency,  147- 
150. 

* 

New  York  or  Pennsylvania  or  Canada,  147- 
160. 

must  be  payable  in  cash  or  its  equivalent,  147. 

when  payable  in  money  of  a  foreign  denomina- 
tion, 150. 

allegations  and  proof  in  an  action  on,  150. 

recovery  to  be  had  in  federal  money,  150, 1018. 
eamiot  be  for  t7ie  payment  of  money  andforpefformanee 

of  eome  other  act,  151. 

must  be  simply  for  the  payment  of  money,  151. 

may  recite  a  fact,  not  a  new  contract  engrafted  upon 

it,  151. 

may  include  a  collateral  agreement,  note,  151. 
such  as  a  deposit  of  stocks  or  bonds  as  collateral, 
151. 
or  a  permission  to  the  payee  to  accept  stock  in  pay- 
ment, 152. 
cannot  be  made  payable  in  cash  or  specific  artides,  152. 

such  a  note  is  a  special  agreement,  152. 
notes  and  bills  must  be  payable  absolutely,  158. 
must  be  certain  as  to  amount,  158,  200. 
and  not  contingent  as  to  event  or  fund,  158. 
should  import  an  obligation  to  pay,  158. 

Ulustrations,  158. 
a  written  promise  to  pay  a  certain  sum,  and  all 
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other  sums  due,  not  a  promlflBOiy 
note,  154. 
case  of  a  draft  indefinite  as  to  amount,  154. 
or  a  note  payable  in  bank  notes  or  funds,  154 
mtut  not  be  payaUe  on  a  oonUnffeney  of  amiy  Jtxnd^ 

155. 
as  out  of  a  certain  fund,  155. 
or  ptoMsd  a  certain  act  is  done,  or  thing  hap 

I>en8,  155. 
or  after  or  vihffn  an  act  is  done,  or  an  event  ar 
riyes,  155. 
may  be  made  imyable  on  an  event  certain  to  arrive,  155. 

as  on  the  death  of  a  xmrticular  person,  156. 
made  payable  out  of  a  particular  fund,  it  is  a  special 

contract,  157. 
illustrations  of  this  rule,  155-158. 
as  out  of  proceeds,  rents,  collections,  157. 
or  moneys  to  become  due,  note,  157. 
the  payment  is  made  contingent  on  the  sufficiency 

of  the  fund,  158. 
it  is  different  where  reference  only  is  made  to  a 
fund,  consideration,  account,  &c, 
158. 
^  conditional  acceptance,  effect  of,  159. 

should  not  be  taken,  why,  159. 
promises  to  accept,  effect  of,  100. 
wnXemporanevoi  agreements,  effect  of,  161-167. 
when  written  on  the  note,  161. 
when  on  a  separate  paper,  161. 
when  considered  a  part  of  the  note,  &c.,  101-168. 
when  not  so  considered,  164. 
terms  cannot  be  varied  by  parol,  165. 
by  showing  an  ^reement  to  renew,  165. 
or  that  it  was  payable  in  a  different  place,  note, 

166. 
or  not  to  be  paid  on  a  certain  event,  166. 
what  may  Ik*  proved  by  parol,  167. 
may  contradict  its  terms,  how  far,  note,  166. 
MUb  and  notes,  must  be  in  writing,  168. 
may  be  in  pendl,  169. 
an  indorsement  in  pencil  is  good,  109. 
may  be  signed  by  initials,  figures  or  mark,  170. 
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should  be  dated,  use  and  effect  of  date,  171-175. 

time  of  deliyery  may  be  shown,  to  supply  date, 

171. 
or  to  show  when  paper  was  drawn  or  made,  171. 
date  may  be  inserted,  when,  172. 

cannot  be  altered,  172. 
paper  may  be  ante-dated  or  post-dated,  178. 
delivery  presumed  on  day  of  date,  174. 
date  of  check  fixes  time  of  payment,  note,  174. 
date  of  note  does  not  show  where  made,  note,  174. 
or  where  payable,  175. 
is  some  evidence  of  maker's  residence,  175. 
a  note  made  on  Sunday  is  valid,  note,  175. 
marginal  euperBoriptum,  of  the  sum  payable,  use  and 

effect  of,  176 
discrepancy  between  that  and  body  of  instrument, 

176,  177,  200. 
which  to  govern,  176,  177,  200. 
time  qf  payment,  a  matter  of  agreement,  178-182. 
parties  at  liberty  to  fix,  178. 
a  note  payable  when  convenient,  becomes  due, 
when,  note,  178. 
when  no  time  is  fixed,  178. 
checks,  when  due,  179. 
a  promise  never  to  pay,  meaning,  note,  178. 
post-dated  checks,  when  due,  179. 
payable  so  many  days  after  date,  when  due,  180. 

calendar  months,  intended,  180. 
when  payment  falls  due  on  Sunday,  performance, 

when,  180. 
where  grace  is,  and  is  not  allowed,  180. 
should  show  time  when  due,  in  some  way,  181. 
time  of  payment  on  bills  at  sight,  182. 

or  after  sight,  182. 
should  be  presented,  when,  182. 

within  a  reasonable  lime,  182,  589,  540. 
after  sight,  when  to  be  presented,  540,  545. 
See  title  Preeentmeni  for  Acceptance,  589-568. 
time  of  payment,  of  notes  on  demand,  182. 

when  interest  accrues  on,  text  and  note,  1007. 
to  be  demanded  within  a  reasonable  time,  182. 
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what  w  reasonable  time,  how  decided,  183,  544- 

547. 
what  is  unreasonable,  so  as  to  let  in  a  defense, 
544. 
so  as  to  discharge  indorser,  544. 
rule  when  note  is  on  demand  toUh  iniereti,  544. 

reasonable  time,  a  question  of  law,  182,  546. 
a  note  transferred  after  due,  to  be  demanded,  183. 
plaee  (tf  payment  and  demand,  188. 

when  place  is  specified  in  instrument,  188-185. 
demand  not  necessary  to  charge  maker  or  ac- 
ceptor, 188. 
their  readiness  to  pay,  how  far  a  defense,  188. 
note  on  demand  at  a  place  named,  188. 

why  demand  not  neoessaiy  as  against  maker 

188. 
the  rule  one  of  evidence  and  pleading,  188. 
though  payable  at  a  place  named,  is  payable  gen- 
erally, 183. 
when  payable  at  a  place  where  acceptor  or 

maker  does  not  reside,  184. 
no  demand  necessary,  when,  184 
s  to  charge  indorser,  necessary,  when,  184. 

a  personal  demand,  when  sufficient,  184. 
no  demand  necessary,  if  maker  leave  the  states 
184.  660,  670. 
absconds,  or  cannot  be  found,  184. 
exceptions  to  general  rule,  stated,  185. 
proceedings  in  such  cases,  185. 
demand  by  joint  makers,  not  partners,  186. 

of  partners,  of  married  women  acting  as, 

186. 
notice,  how  served  on  joint  indorsers,  186. 
bills  should  contain  an  order  to  pay,  187. 
foreign  biUs  draton  in  eets,  188. 

mode  of  dmwing,  tenor  of,  188. 

why  drawn  in  parts,  188. 

payment  of  one  is  payment  of  all,  188. 

BO  is  a  transfer  of  one  a  transfer  of  all,  188. 
effect  of  negotiating  parts  to  different  parties, 

188. 
action  on  the  part  protested,  189. 
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should  be  produced  on  trial,  100. 
one  of  the  set  left  in  blank  and  wrongfully  nego- 
tiated, note,  188. 
right  of  party  taking  it  fairiy  for  value,  188. 
the  protested  part  surrendered  on  payment,  why, 
190, 191. 
notes  and  bills  should  not  be  left  uncertain  as  to 

payee,  192. 
vfordB  of  neff&UabtUty,  and  what  are  such,  198,  194» 

198. 
use  and  effect  of  these  words,  198-199. 
a  note  under  seal,  not  negotiable,  198. 
though  in  form  of  a  bond,  a  valid  note,  198. 
notes  valid  just  the  same,  though  not  negotiable, 

198-200. 
payable  and  negotiable  at  a  particular  bank,  effect 
of,  195. 
authorizes  the  bank  to  pay,  195. 
notes  payable  to  maker's  order,  not  indorsed,  are 
payable  to  bearer,  196. 
so  are  notes  payable  to  fictitious  person,  196. 
indorsement,  a  legal  term,  its  signification,  197. 
of  notes,  not  negotiable,  199. 
liability  of  the  indorscr  of,  199. 
§um  payable,  must  be  certain,  152,  158,  154,  192,  200. 
must  not  be  left  blank,  200. 
may  be  inserted  in  a  blank,  when,  200,  20L 
but  instrument  not  to  be  altered,  201. 
ffalue  received,  words  need  not  be  used,  202,  208. 
use  of,  in  paper  not  negotiable,  202,  298. 
express  a  considenition,  and  are  evidence  of,  203, 

204. 
not  used,  the  hiw  implies  a  consideration,  when, 

202,  204. 
the  statute,  effect  of,  203. 
these  words  may  be  disproved,  202,  204-206. 
coupled  with  otiier  words  imi)]ying  favor,  205. 
in  lieu  of  a  legacy,  205.  456,  457. 
value  received,  from  and  by  whom  ?  206. 
convenience  of  terms,  206. 
iBords  of  advice,  used  in  bill,  instances  of,  207,  208. 
not  necessary,  207,  208. 


510  Indsz.  I 


PROBSZ8SORT  NOTB8  AND  BSJAiB-corUinued. 

useful  in  construing  instrument,  907,  206. 
meaning  of  "  and  charge  as  per  advice,"  208. 

without  further  advice,  208. 
or  as  already  advised,  206. 
such  words  do  not  operate  as  a  condition,  208. 
the  addrtu  of  a  bill  should  be  to  the  drawee  by  name# 

209. 
how  usually  written,  209. 
is  sufficient,  when  it  indicates  proper  "pemon,  209'^ 

being  addressed  to  No.  of  house,  209. 
a  stranger  cannot  accept,  unless  for  honor,  209L 
number  of  parties  to  bill,  209. 
where  a  party  draws  on  himself,  210. 
the  draft  is  in  effect  a  note,  210. 
ambiguous  instruments,  a  draft  or  note,  209,  210. 
a  draft  by  one  on  another  officer  of  same  corpo- 
ration, 209,  210. 
may  be  treated  as  a  note,  209,  210. 
"incase  of  need  apply," &a,  use  and  meaning  of, 

211. 
a  direction  to  return  without  protest,  211. 
slight  informalities  will  not  affect  validity,  209. 
directed  to  more  than  one  must  be  accepted  by  all, 

209. 
when  instrument  may  be  treated  as  either  bill  or  note, 

210. 
mihacribing  wUnea,  should  be  called,  212. 
his  testimony  when  not  conclusive,  212. 
admission  sufficient  without  calling,  218. 

but  the  note  must  be  clearly  identified,  218. 
a  note  payaJble  in  property,  is  not  negotiable,  214, 
298. 
but  is  negotiable  if  payable  in  money  or  property  at 

payee*H  option,  note,  214. 
payable  in  specific  articles,  not  a  note  within  statute, 

298. 
but  is  a  common  and  valid  contract,  298. 
when  given  for  value  received,  298. 
pleadings  in  action  on,  and  proof,  298,  299. 
indorsement  and  transfer  of.  298-300.  « 

acceptance  of  drafts  payable  in  property,  effect 
of,  299. 
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conditional,  becomes  absolute  when,  800,  801. 
complaint  upon,  aUegations  in,  800,  801. 
ordera  for  goods,  evidence  of  what,  in  hands  of 

drawee,  802. 
note  payable  in  land,  recoyery  of  money  on, 

when,  802. 
constraotion  of  contract,  place  of  i>ayment,  802- 

808. 
when  note  made  by  merchant,  manufacturer  or 
farmer,  808,  804 
on  demand,  at  what  place,  808,  804,  805, 806. 
where  the  maker,  a  merchant,  removes  his  store, 

note,  804 
when  p^able  in  ponderous  articles,  806. 
possession  of  such  notes  or  drafts,  not  evidence 
of  title,  808,  809. 
Bee  title,  2fais8  and  BraflB  noi  neffoHoNe. 
^   '  joint  and  9everai  makers  of  a  note,  how  liable,  812, 

818,  416,  998. 
when  surety  maker  not  to  be  treated  as  surety, 
727.  779,  780. 
when  to  be  treated  as  a  surety,  779,  780. 
liability  of  parties  to  joint  and  several  notes,  847, 

848. 
effect  of  adding  suretp  to  signature  of  maker,  847, 

779. 
notice  from  surety  to  the  holder  to  proceed  and 
collect,  847,  848. 
effect  of  failure  to  comply,  848. 

COHSimUGTION  OF  BiLLS  AND  NoTES,  BT  WHAT  LAW,  214- 

232. 

construed  so  as  to  carry  out  the  intention  of  the  par- 
ties, 215. 

all  parts  of  instrument  to  be  considered,  215,  216. 

if  its  meaning  be  doubtful,  how  to  bo  sought  for,  216. 

in  situation  of  parties,  in  course  of  trade,  usage,  216. 
or  by  proof  of  meaning  of  technical  terms,  216. 

by  tohat  law,  by  law  of  place  where  the  contract  is 

made,  217,  219,  228. 

except  when  it  is  to  be  performed  in  another  state,  217. 

presumptions  in  respect  to,  217,  218. 
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PR0BSZS80RT  NOTB8  AND  BILLS,  Construction  of,  bt  what 

LAW — ecmtinued. 
laws  jrestricted  to  -states  adopting  them,  of  no  force 

beyond,  217,  218,  219. 
allowed  by  courtesy  to  accompany  contract,  218. 

when  not  allowed,  218. 
insolvent  laws,  discharge  under,  note,  217,  638. 
the  remedy  is  given  by  the  law  of  the  fomm,  220, 821. 
and  regulates  the  transfer,  statute  of  limitations,  &a, 

220. 
procedure,  evidence,  right  of  arrest,  &c.,  220,  221. 
when  contract  made  in  one  state  to  be  performed  in 

another,  222-228. 
may  stipulate  for  rate  of  interest  in  latter,  222,  228. 
or  in  the  former,  2^,  228. 

if  void  tmder  law  of  both  states,  which  law  deter- 
mines the  fate  of  the  instrument, 
222,  228,  224. 
a  note  with  interest  simply,  draws  ^e  rate  of,  at  place 

of  payment,  228,  226. 
general  principle  stated,  224.     . 
the  place  of  delivery  is  the  place  where  a  contract  fa 

made,  224. 
delivery  by  letter,  225,  281. 
mortgage  on  land  here  to  resident  of  England,  226. 

may  bear  what  interest,  226. 
rule  in  Louisiana  and  in  England,  226. 
protest  of  a  foreign  bill  necessary,  229. 

how  made  and  how  authenticated,  229. 
engagement  of  the  drawer,  by  what  law  defined,  290. 
of  the  indorser,  by  what  law,  280. 
with  respect  to  protest  and  notice,  230. 
when  his  indorsement  for  acconunodation  is  delivered 

in  another  state,  notes,  230. 
a  guaranty  sued  on  in  another  state,  231. 
Dbuvery,  a  note  has  no  legal  inception  until  delivered, 

282. 
becomes  a  contract  only  on  delivery,  232-287. 
after  that,  valid  in  origin,  it  may  be  sold  for  any 

price,  238. 
though  void  for  usury,  the  indorser  of  is  liable  on,  288w 
it  is  made  where  it  is  delivered,  234,  230,  note, 
delivery  after  date  may  be  shown,  284,  note. 
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raOMISSOHT  Moras  AND  BIXXS^  IDtiiVEBY'-eontinued, 

payable  accordiiig  to  terms  from  date,  just  the  same» 

284. 

oonstmctiTe  sufficient,  285. 

not  necessary  to  aver,  286. 

of  bill  or  note  as  escrow,  248. 

delivery  inferred  from  possession,  when,  286. 

inference  as  to  time  of  transfer,  286. 

that  it  was  for  value,  in  due  course,  287. 

implied  guaranty,  on  a  transfer  of  title,  288-241. 
that  the  paper  is  valid  and  genuine,  288. 

cases  of  usury  and  forgery,  288. 

fictitious  payee,  289. 

when  forged  indorsement  is  fatal  to  the  title,  and 

when  not,  238,  240. 

acceptance  admits  drawer's  signature,  240. 
but  not  the  indorser's,  240. 

payment  by  acceptor  through  mistake,  effect  of,  240. 
his  want  of  diligence,  240. 

the  indorser  warrants  pi^r  not  forged,  2421 

scope  of  his  engagement,  242. 
Patmbnt  bt  Note  or  Bill,  277-295. 

giving  note  or  bill  on  a  debt,  not  regarded  as  payment, 

277. 
unless  the  agreement  is  express  to  that  effect,  277. 

00  as  to  the  note  of  one  of  several  joint  debtors,  277; 

or  partners,  278. 

giving  the  note  of  a  third  person  in  payment  of  a 

prior  debt,  27a 
not  a  payment,  unless  received  as  such  by  agree- 
ment, 278. 

presumption  when  a  third  person's  note  is  given  on  a 

present  sale,  280,  290. 
how  rebutted,  text  and  note,  280. 

whether  the  note  of  one  of  two  partners  discharges 

their  debt,  when  received  as  pay- 
ment, 279. 

the  note  of  one  with  part  payment  does,  279. 

and  part  payment  with  the  note  of  a  third  person  in 

full  payment  of  a  larger  debt,  does, 
278. 

though  not  paid  according  to  agreement,  bat  received, 

27a 
Vol.  11—83 
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continued, 
further  security  a  sufficient  consideration,  279. 
effect  of  indorsing  or  guaranteeing  the  note  or  bill 

given  in  payment,  text  and  note,  280. 
giving  a  negotiable  note  or  bill  is  payment  sub  modo, 

281. 
must  be  surrendered  in  an  action  on  original  debt,  281. 
not  so,  as  to  drafts  and  notes  not  negotiable,  283. 
taking  a  bill  or  note  payable  at  a  future  day,  suspends 

the  right  of  action  on  the  debt,  when, 
288. 
duty  of  party  taking  a  bill  to  present  it,  &c.,  288-285. 

presumed  a  payment,  283,  note, 
part  performance  of  an  agreement,  giving  note  or  bill, 

285. 
effect  of  paying  note  or  bill  given  on  a  debt,  285. 
renewal  note,  whether  a  i>ayment  of  prior  note,  285. 

or  collateral,  285. 
effect  of  failure  in  diligence  to  collect  bill,  286,  2879 

292. 
not  material  whether  note  or  bill  be  given  on  prior  or 

present  debt,  287. 
it  must  be  received  in  payment  by  agreement,  287. 
not  presumed  a  full  payment,  287. 
rule  in  Massachusetts  and  some  other  states,  289. 

as  to  negotiable  paper,  289. 
general  rule,  and  presumption  in  respect  to,  290. 

such  paper  to  be  surrendered,  when,  290. 
presumption  when  taken  on  a  present  sale,  290. 

when  taken  on  prior  debt,  291. 
refusal  to  guaranty  or  indorse,  291. 
principle  of  law,  payment  in  property  the  same,  291. 
the  original  debt  revives,  when,  meaning  of  term,  292. 
agreement  to  receive  note  on  an  executory  sale,  to  be 

performed,  when,  298. 
not  if  maker  fail   before  delivery  of  goods  or 

note,  298.    . 
the  goods  being  delivered,  the  note  must  be  n>> 
ceived,  298. 
delivering  couz^terfeit  notes  on  a  debt  is  no  payment^ 

293,  295. 
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LT  K0CT8  AND  BmiS,  Patmbnt  bt  ztotb  ob  bilxt— 

eonttnued. 
ndUier  is  the  delivery  of  the  notes  of  a  broken  bank, 

298. 

neither  party  knowing  of  its  failure  at  the  time, 

293. 

rale  different  in  some  states,  294. 

paying  over  forged  notes  a  nullity,  but  most  be 

returned  promptly,  295. 
so  as  to  the  notes  of  a  broken  bank,  295. 

notes  tinder  seal  not  negotiable,  296,  297. 
in  some  of  the  states  they  are,  296. 

remedy  on,  297. 

See  Pramiuorif  Notes,  statutes  in  respect  to. 

Notes  and  Drafts  not  neffotidNe,  Consideration,  Indorse- 
ment and  Tranter,  Presenifnent  for  Aeeepta/nee, 
Acceptance,  Presentment  for  Poffmeat,  Payment, 
Noike  of  Dishonor,  dbc, 

PROOF  OF  OONSIDBRATION,  in  general,  not  necessary,  17,  75,  445. 

pleaded  and  proved  when,  297-SlO. 
presumptions  in  favor  of,  442. 
accommodalion  paper,  447-455. 
relation  of  parties  to,  522-528. 
proof  against  maker  or  acceptor,  965,  966,  967* 
where  defense  is  allowed,  979. 

F&OPflRTT  NOTES  AND  DRAFTS,  298-808. 

damages  on,  1015-1018. 

PR0CT8T,  when  it  must  be  made,  11,  229. 

for  non-acceptance,  how  made,  688. 

of  notes  and  inland  bills,  639. 

certificate  of,  when  evidence,  641-648. 

protest  for  non-payment,  when  necessary^  790-794. 

according  to  what  law,  795,  796. 

part  of  the  custom,  mode  of,  791. 

by  notary,  when  and  when  not,  791,  792. 

of  notes  and  inland  bills,  794,  795. 

must  be  shown,  when,  98 1. 

See  Notary,  Certificate, 

fVBSJO  FOUOT,  contracts  contrary  to,  473-486. 
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P0ROHA8fiR,  of  negotiable  paper  oveidae,  tB,  878-^880. 

of  negotiable  bonds,  21. 
of  note  with  memorandum  on  the  back,  897. 
with  notice  implied,  448^  452. 
.  with  notice  of  diyeniOD  of  acoommodatioo  paper,  448- 
455. 
of  notes  and  bills  rendered  void,  by  statate,  472. 
of  same  made  in  another  state,  486. 
when  chargeable  with  notice  of  illegality,  when  not,  48(1 
in  good  faith,  517. 
and  for  value,  620,  591. 
purchaser  of  partnership  paper,  dS-lOd. 
of  such  paper  signed  by  firm  as  twrety,  198L 
See  Bona  FSd$  EMor. 


Q. 

QUAXiZFIED  AOOBFTAMOB,  effect  of,  155-180,  8»M80L 

releases  drawer  and  indotser,  when,  59& 


HATTiROAD  BONX>S,  when  negotiable,  21. 

rights  of  purchaser  in  good  faith,  ZL 
liability  of  indoreer  of,  21. 

RATIFZOATION  of  the  act  of  an  agent,  80. 

of  contract  of  infant,  82. 
forged  indorsement  incapable  of,  88.  ^ 

of  act  of  one  partner  acting  as  surety  may  be  diown, 

hov,  104. 
ho  ratification  where  there  is  no  assumed  authohtj 

110. 

BCOEXPT,  should  be  taken,  when,  788-789. 

should  be  indorsed  on  note,  when,  788-785. 

party  paying  entitled  to  note  or  bill,  as  voucher,  788. 
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right  to  a  receipt,  general  doctrine,  788,  784. 

custom  of  banks,  presumption  in  respect  to,  784. 

may  be  contradicted,  not  when  a  contract,  786-789. 

no  riglit  to,  Sn  wliat  cases,  note,  785. 

no  right  to  demand  surrender  of  paper,  when,  785-788. 

receipts  in  full,  not  entitled  to,  788w 

usage  to  give  reoeipte,  788. 

payment  stib  modo,  when  pleaded  as  defense,  788. 

accord  and  satisfaction,  what  is,  788. 

I,  not  allowed  on  debts  and  notes,  1018-1030. 
what  is,  on  bills  of  exchange,  see  l>amaff€t,  Intermit, 
1021-1025. 

BB-ISSUniO  notes  and  bills,  880. 

after  payment,  728. 

RELBASS  of  drawer  and  indorser,  411-419. 

general,  of  one,  will  discharge  all,  605. 
by  giving  time  to  maker  or  acceptor,  765-778. 
must  be  }>j  valid  contract,  765-771. 
by  giving  time  to  prior  indorser,  772. 
what  does  not  work  as  a  release,  775,  776. 
must  b^  a  consideration  for,  776,  777. 
of  surety  makers  of  notes,  &c.,  778,  779. 
of  a  joint  maker,  effect  of,  780. 
parties  accommodated,  not  released,  781. 
by  surrender  or  by  receipt  of  paper  paid,  788-788^ 
on  receipt  of  part  payment,  789. 

See  Ducharge. 

by  maker  or  acceptor,  185. 

from  residence  in  the  state,  185. 

of  principal  debtor  in  case  of  guaranty,  885. 

of  notes  and  bills,  effect  of,  490. 
by  a  partner,  when,  124. 

RBQXTBST  TO  PAT,  equivalent  to  an  order,  187. 

BSQUIBlTJblS  of  drafts  and  negotiable  notes,  188-281. 

essential  qualities  of,  184 
must  be  payable  to  some  person,  185-140. 
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BBQUIBrrSB^-conUntted. 

'    exception,  in  case  of  a  fictitious  payee,  180-188. 
or  other  party,  our  statute,  138. 
payable  to  bearer,  &c,,  189, 140. 

due  bills,  &c.,  are  good  promissory  notes,  Bee  Ihwnusorjf 
Notes  and  BOS,  141. 

BBSTRAnHNO  Z«AW,  effect  and  operation  of,  56,  57,  485-487. 

R&STBIOTXVB  ZNDORSBBffBNTi  see  Indonemmt,  and  Indon&mmt 

and  Trantfer. 

BSTOUR  SANS  PROTBT,  direction,  effect  of,  211. 

RBODB  ZSLAMD,  statutes  relating  to  notes  and  bills,  not^  888»  note. 


s. 

SAZiB,  of  negotiable  paper,  wbat  it  implies,  406-410. 
to  a  person  in  another  state,  effect  of,  486. 
sale  of,  at  an  under  value,  401-495. 
sale  of,  at  an  under  value  by  indorsement,  488. 
not  usurious  hera,  498. 
of  valueless  articles,  void,  464-466. 
of  worthless  and  illegal  paper,  486. 
difference  between  payment  and,  72^. 

SATISFAOnON,  accord  and,  what  is,  788,  789. 

compounding  with  maker  or  acceptor,  781. 

SBAXiZID  NOTES,  in  general  not  negotiable,  296,  297. 

tSee  StcUtUe  Latos  of  the  different  etatee,  888,  note. 

SSTTIiSMENT,  proof  of,  788. 

giving  of  a  note  prima  fade  proof  of,  788. 
is  payment  sub  modo,  788. 

SBOURirr,  collateral,  effect  of  taldng,  494,  839. 
for  a  debt  evidenced  by  a  draft,  532. 

SBORBT  PARTNER,  when  bound  by  acts  of  firm,  110. 
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8BT8  OF  BUJLS^  form  but  one,  188-191. 

8BT-OFF,  when  allowed,  879,  880. 

partliil  failure,  when  allowed,  467^469. 

SIOBT  DRAFTS,  when  presented,  182,  540. 

grace  allowed  on,  714 
under  our  recent  statute,  note,  714. 
foreign,  when  presented,  541-648. 
laches  in  presenting,  541-548. 

in  presenting  a  bank  check,  549-555,  665. 
at  what  hour  and  place,  556,  557. 
where  there  are  several  drawees,  560. 
in  case  of  drawee's  death,  560. 
duty  of  collecting  agent,  561-568,  656. 

SiaNATUBB,  how  proved,  994-999. 

by  attesting  witness,  when,  991-994. 

BHiXINT  or  BEORBT  partners,  when  liable,  108-112. 

SOUTH  CAROLINA,  statute  relating  to  bills  and  notes,  888,  note. 
OPBOIS,  see  Money, 

SPECIAL  PARTNBR,  when  bound  bj  acts  of  the  firm,  108-lld. 

SPmirnonS  liquors,  notes  for,  illegally  sold,  476. 

STERLINO^  meaning  of,  1018. 

how  converted  into  our  money,  101&-1020. 

STABflFS,  acts  requiring,  mostly  repealed,  1081. 

certain  stamp  duties  were  levied  upon  instruments,  documents^ 

&c.,  by  act  of  Congress,  1081-1086. 
present  requirements  of  the  statute,  1035. 
what  checks,  drafts  or  orders  are  exempt  from,  1086. 
including  what  negotiable  paper,  1084,  1085. 
at  what  time  the  instrument  must  be  stamped,  1088. 
and  in  what  manner,  1083. 
the  amendment  to  the  former  statute,  1084-1086. 
inference  from  terms  of  amendment,  1036. 
required  on  inland  bills,  1082-1084 
on  drafts  and  orders  for  over  |20  in  money,  1062-1064. 
on  checks  proper,  and  sight  drafts,  1082-1084. 
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8TABSP8 — eorUinued, 

on  memorandum  checks,  receipts,  &c,,  1084. 

on  any  paper,  evidence  of  money  to  be  pald»  1084. 

on  promissory  notes,  1082-1084. 

on  contracts,  1082-1084 

on  certificates  of  deposit,  1068. 

on  foreign  bills  of  exchange,  1088. 

on  foreign  letters  of  credit,  1082. 

consequence  of  not  stamping  such  instruments,  108<^1041 

terms  of  the  English  stamp  acts,  1087. 

decisions  under  them,  1087-1041. 
unstamped  bills,  notes,  Ac.,  not  receivable  in  evidence,  1086. 

in  furtherance  of  the  object  for  which  they  were  made, 
1087. 

not  even  to  take  a  case  out  of  the  statute  of  limitationfl^ 
1087. 

may  be  looked  at  by  the  court,  1087. 

may  be  received  in  evidence  for  what  purpose,  1087. 
intent  of  the  statute,  and  tlieory  of  decisions  under  it^  1088L 
receiving  unstamped  bills,  &c,  on  prior  debt,  1088. 

effect  of  so  doing,  1088. 
when  may  and  when  may  not  be  proved,  1088. 
agreement  to  give  note,  enforced  in  equity,  1089. 
a  payment  may  be  applied  on  unstamped  bill,  when,  1089. 
altwation  of  bills,  &c.,  when  they  require  a  new  stamp  in  con- 
sequence, 1040. 

and  when  they  do  not,  1040. 
the  English  acts  more  specific  than  ours,  1041. 

many  of  their  decisions  inapplicable  here,  1041. 
bill  or  note  void  for  want  of,  creditor  may  recover  on  original 

consideration,  1042. 
want  of,  no  defense  of  bona  fide  holder  of  note  receiving  after 

it  was  stamped,  1042. 
omitting,  penalty  for,  1048. 
instrument  void,  1048. 

omission  must  be  with  intent  to  evade  act,  1048. 
such  intent  must  be  clearly  proved,  1043. 
bill  or  note  without  evidence,  in  what  courts,  1044^  1045. 

1*B  OF  FRAUBS,  818-880. 

tendency  of  decisions  under,  818-88L 
in  the  different  states,  828^28. 
English  rule,  822. 


L 
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8TATUTB  OF  FRATTDB-'Coniinued. 

original  undertaking,  825-828. 
See  OuarafUy  and  Surety. 

8TATUTB8  of  different  states,  note,  888. 

See  PromisBory  Noie8,  Statutes  in  respect  to,  Indorsement  and  Trcmirfer,  Oon- 

sideratum,  Aeeeptanee,  Notice  of  Dishonor,  Limitations,  Usury,  Interest, 

Stamps. 

STATES  are  foreign  to  each  other,  0,  798. 

and  their  laws  are  also,  218-231,  486. 

STATINO  FROOBBDXITOS,  by  agreement,  effect  of,  765-776. 

STOOB^OBBINO  OONTRAOTS,  514. 

when  statute  does  not  annul  notes,  &c,  founded  on« 

514. 
other  illegal  contracts,  511-515. 

STBXSINO  OUT  ZNDORSBMBHT8, 888,  894 

SmiB,  old  and  new,  difference  between,  705-707. 

8UBSOBIBENO  WXTNB88,  212. 

proving  instrument  by,  991-995. 

must  be  called  or  his  absence  accounted  for,  991. 

proof  of  his  signature,  sufficient,  when,  992,  998,  994. 

and  recoverable,  200, 1000-1060. 

interest  the  usual  measure  of  damages,  1000. 

Interest  secured  by  contract,  when,  1000-1018. 

recoverable  as  damages,  when,  1005-1018. 

on  debts  and  notes  payable  in  another  state  or  country,  i 

1008,  1011-1014.  I 

on  notes  payable  in  specific  articles,  1015-1017. 
on  note  payable  in  another  currency,  1018. 
exchange  not  allowed  on  debts  and  notes,  payable  in 

another  country,  1^18-1020. 
on  bills  of  exchange  under  law  merchant,  1021-1024^ 

1028.  I 

under  statutes  of  several  states,  1025-1030. 
damages  on  bills  fixed  by  statute  in  this  country, 

1080. 
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BUM  PATABUB — eantinued, 

want  of  unifoim  rule,  1080. 
law  of  France  in  this  respect,  iL,  pp.  866,  867,  868. 
See  Damages,  and  Interest, 

SUNDAY,  see  Days  of  Grace,  notes  dated  on,  valid,  note,  176b 

SUPRA  PROTBST,  see  Acceptance  for  Eonar, 

SUFIIRSOBIPnON,  use  of,  176. 

SUPERVISORS,  drafts  by,  not  negotiable,  note,  77. 

',  when  discharged,  495,  TTI-ldO, 
indorser  and  drawer,  when,  411-419. 
must  be  by  yalid  agreement,  765-78^. 
remedy  of,  for  payment  of  his  prindpaVs  debt,  417,  778. 
the  contract  of,  is  accessory  to  that  of  principal,  811. 
and  is  dissolved  by  that  which  discharges  the  principal,  811. 
is  not  negotiable,  but  is  transferable,  814. 
See  Guaranty, 
liability  of  and  form  of  suit  against  a  surety-maker  of  a  not^ 

813. 
the  surety-maker  on  the  note  liable  as  a  principal,  848,  416. 
but  not  to  same  extent  in  all  respects,  848. 
may  call  upon  holder  to  proceed  and  collect  of  principal, 

848. 
not  so  in  all  the  states,  848. 
his  engagement  is  construed  strictly,  848. 
the  surety-maker  is  liable  Jointly  or  severally,  when  the  contract 
is  Bo  drawn,  416. 
mode  of  presentment  to  joint  makers,  186. 
the  indorser,  though  a  surety,  is  not  treated  as  such  in  all  re- 
spects, 415. 
is  held  as  an  indorser,  415. 
a  surety-drawer  is  liable  simply  as  a  drawer,  415. 
as  against  his  principal,  or  against  his  co-surety,  he  may  show 

in  what  character  he  signed,  415. 
signing  as  surety,  must  be  treated  as  such,  778. 

even  after  judgment,  note,  778. 
the  party  taking  the  paper  with  knowledge  of  his  suretyship, 
must  respect  his  rights  as  such,  text  and  note,  778. 
not  so,  the  party  taking  it  without  such  knowledge,  778. 
not  released  by  extending  time  of  payment,  778. 


TO  THS  0BOnOS8.]  IndEX.  528 

SUBJEyrr^-eontinued. 

whether  an  accommodation  acceptor  is  released  by  extending 

time,  note,  778,  781. 
the  surety-maker  of  a  note  is,  it  seems,  so  discharged,  778-781. 
order  of  liability  between  sureties,  778. 
contribution  between  sureties,  779. 
effect  of  discharge  of  one  of  the  joint  and  seyeral  makers,  by 
erasure,  780. 
by  part  payment.  780 
by  qualified  release,  780. 
right  of  a  surety-maker  of  a  note,  on  paying  it,  to  recoyer  of  his 
principal  the  money  paid,  722-724 
liability  in  action,  his  name  being  added  subsequently  to  the 
note  as  a  surety,  967. 

a  bank  cannot  indorse  as  surety  or  for  accommodation,  802, 
487. 
but  may  render  itself  liable  as  an  indorser,  862. 
engagement  as,  by  indorsing  notes  not  negotiable,  826. 

not  entitled  to  notice  as  indorser,  868. 
in  the  case  of  an  indorsement  bff  a  stranger^  may  be  charged  by 
parol  in  favor  of  whom,  825,  891. 
liable  in  this  state  in  form  as  an  indorser,  825,  891. 
oontract  of  surety  in  form,  that  of  a  principal  in  fact,  815- 

817. 
his  engagement,  as  effected  by  the  Statute  of  Frauds,  818. 
contracts  that  are  within,  and  are  not  within  the  statute,  classi- 
fied, 818. 

1.  An  instance  of  the  first  class,  not  within,  818. 

2.  An  instance  of  the  second  class,  within,  819. 

8.  An  instance  of  third  class,  a  new  and  original  contract, 
819. 
when  the  undertaking  is  new  and  original,  819. 

when  merely  collateral,  820. 
late  illustrative  decisions,  note;  819. 
an  acceptance  is  not  within  the  statute,  note,  819. 
nor  is  an  indorsement,  note,  819. 
nor  is  a  note,  though  used  as  a  guaranty,  note,  819. 
a  promise  to  pay  for  materials  furnished  to  a  builder  is  within 
the  statute,  note,  819. 
80  is  a  promise  to  pay  for  work  done  for  him,  note,  819. 
not  so  when  contractor  abandons  the  contract  and  the 
owner  steps  in,  &c.,  note,  819. 
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caae  of  an  orig^al  agreement,  in  form  of  a  )gnaranty,  821» 

880. 
an  engagement  that  a  draft  to  be  drawn  shall  be  accepted,  note, 
821. 
or  that  goods  to  be  sold  shall  be  paid  for,  note,  821. 
when  written  on  a  contract  for  stock,  a  consideration  mnst  be 

expressed,  note,  821. 
when  made  to  a  party  having  a  special  lien  for  repairs,  on  the 

strength  of  which  he  releases  a  boat,  note,  821. 
the  consideration  must  be  expressed,  821. 
the  terms  of  the  statute  modified,  effect  of  modification,  821. 
the  terms  eontract  and  a^eemerU  imply  a  consideration,  822. 

which  must  be  in  writing,  822. 
departures  from  the  English  doctrine,  828. 
construction,  principle  of,  828. 
the  usual  guaranty  is  within  the  statute,  824. 

when  it  is  not,  825-^1^. 
is  liable  on  his  indorsement  of  a  note  not  negotiable,  826,  868. 
being  a  surety  in  fact  to  the  payee  of  a  negotiable  note,  the  real 
contract  may  be  shown  by  parol,  note,  825. 
rule  in  this  and  in  other  states,  text  and  note,  826,  801. 
must  be  charged  as  an  indorser,  when,  827. 
where  the  holder  signs  as  a  maker,  and  delivers  the  note,  827. 

or  warrants  a  note,  on  making  a  sale  of  it,  827. 
liability  of  surety  by  contract  under  seal,  827. 
where  the  original  debt  is  merged  in  the  new  contract,  828. 
or  the  new  is  based  upon  the  receipt  of  funds,  &c.,  828. 
or  only  incidentally  operates  as  payment  of  the  prior  debt, 
828. 
when  the  consideration  may  be  inferred,  828. 

for  value  received,  a  sufficient  expression  of  it,  828. 
the  rule  is  the  same  where  the  engagement  is  written  upon  a 

separate  paper,  820. 
the  surety  guaranteeing  the  payment  of  a  note,  after  having 
seen  it,  must  pay  though  it  be  a  forgery  as  to  the  maker 
and  first  indorser,  note,  820. 
like  liability  of  a  surety  on  a  lease,  note,  820. 
fraud  discharges,  when,  767. 
failure  to  sue  on  request  will  dischaige,  760. 
release  of,  primarily  liable,  770. 
giving  time  to  one  will  discharge  others  to  what  extent,  770. 
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ST7RST7-DRAWXIR,  liable  as  principal  drawer,  416,  722. 

to  the  acceptor  for  accommodation,  720. 
contract  of  surety /tt  abacs  wwreLy,  note,  720. 

SUBIIT7-INDOR8BR,  liable  the  same  as  principal  on  paper,  410. 

SURSTT-lffAKER,  discharged  as  a  surety  by  giving  time,  778. 

form  of  action  against,  812. 
complaint  special  against,  417 

should  state  simply  the  facts,  note,  988. 
effect  of  payment  by,  721-725. 
of  a  note  liable  on  it  as  a  principal,  848,  416. 
may  show  fact  as  against  holder  with  knowledge, 

781. 
may  call  upon  holder  to  proceed  and  collect,  848. 
liable  according  to  the  form  of  the  contract.  416. 

must  be  treated  as  a  surety,  when,  778-781. 
what  dealings  with  principal  discharges,  766-778. 
of  note  or  drawer  of  bill,  724-726. 
See  Indorser,  Discharge  and  Surety, 

SUBRBNDER,  notes  given  for  debt  mied  on,  must  be  returned,  281-285, 

428. 
by  mistake^  725. 

a  good  answer  to  action  when  not,  787,  788. 
in  a  suit  on  original  demand,  negotiable  paper  given  for, 
must  be  surrendered  and  canceled,  281. 
it  is  payment  prima  fade,  281. 
rule  as  to  paper  not  negotiable,  282,  787. 

SUSPBNSIMr  of  right  to  sue,  495. 


T. 

TENDER,  plea  in  nature  of,  664,  665,  944. 


,  statutes  of,  relating  to  bills  and  notes,  note,  888; 
statutes  of,  relating  to  bills  and  notes,  note,  388. 
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TXMB,  computation  of,  180,  70i^-707. 

of  presentment  for  payment,  703. 
bosinees  time,  what  is,  036. 
counted  from  date,  707. 

allowed  as  days  of  grace,  usances,  &c.,  707-719. 
as  festiyals  and  holidays,  see  PreserUmantfar  Bajfm&fU,  719,  720. 

See  also,  Ifotice  ofDiahanor, 

TXMB  OF  PAYMENT,  see  PremUmentfor  Paymeni,  702-720,  776. 

must  be  made  when  bill  or  note  is  due,  702. 
how  ascertained,  computation  of  time,  &c.,  702-711. 

TUCB  of  BBRyZNO  NOnOB  of  dishonor.  82&-886. 

8ee  Notiee  ofDUhontyr, 

Tm^  warranted  on  a  transfer,  288,  406-410,  882-887,  858,  854^  85S. 
cannot  be  deduced  through  a  forgery,  241,  864. 

TOWN  BONDS,  see  '*  Municipal  Oorporationa,"  "BmObJ* 

includes  a  guaranty  of  title,  288-241. 
and  indorsement,  850-419. 
by  infants  and  husband,  858. 
by  executors  and  administrators,  860. 
by  trustee,  867. 
by  agent,  867. 

by  the  payee  and  owner,  868. 
by  restrictive  indorsement,  869. 
by  all  the  payees,  when,  870. 
by  a  firm,  370-872. 

by  party  holding  title  by  assignment,  878-876. 
asserts  the  existence  of  the  paper,  877. 
by  restrictive  and  qualified  indorsement,  895-398. 
by  assignment  of  negotiable  paper,  404,  980-^82. 
completed  by  delivery,  403, 
of  bills  and  notes,  851. 
manner  of  making,  by  indorsement,  15. 
by  an  infant,  33.  358. 
ratification  of,  29-33,  858. 

of  paper  payable  to  a  married  woman,  859. 

by  executors  or  administrators.  360. 
when  payable  to  them,  860. 
or  to  deceased,  3G0. 


m 


«o  nn  sBonosB.]  InBBX*  527 
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by  cashier,  agent,  or  treasarer  of  corporation,  803. 
by  indorsement,  what  it  implies,  862. 
must  be  by  party  having  the  title,  86i. 

not  by  iMurty  of  same  name,  864 
when  payable  to  a  party  by  a  wrong  name,  865. 
indorsement  by  making  a  mark,  initials,  &c.,  865. 
by  assignment,  without  writing,  866. 
rights  of  assignee  under,  866. 
lyy  a  trustee  or  factor,  867. 

to  a  purchaser  for  value,  867. 
by  a  party  acting  as  agent,  862,  867. 

filling  up  paper  indorsed  in  blank,  868. 
by  a  restricted  indorsement,  869. 

right  of  indorsee  under,  869. 
by  several  persons,  not  partners,  870. 
by  partners,  870. 
use  of  firm  name  as  payee,  870. 
by  partners  after  dissolution,  871,  872. 
of  bill  or  note  payable  to  A.  for  use  of  B.,  878. 

or  to  one  as  assignee  or  trustee  of  another,  878. 
by  assignment  as  bankrupt  or  insolvent,  874. 
statutory  assignment,  effect  of,  874,  875. 
to  receivers,  876. 
time,  and  effect  of,  on  rights  of  indorsee,  877. 
transfer  before  due,  presumed,  877. 

presumption  may  be  rebutted,  877. 
after  acceptance  refused,  without  notice  of  dishonor,  878. 

after  dishonor  and  with  notice,  878. 
after  dishonor,  subject  to  what  equities,  370. 
to  what  set-off,  879. 
English  rule,  880. 
American  rule,  879. 
where  two  notes  arc  transferred  successively,  879* 
after  dishonor  a  renewal  in  what  sense,  880. 
no  set-off  at  common  law,  880. 
See  Indanement  and  Transfer. 


action  in  the  nature  of,  may  be  maintained  when  and  by 

whom,  955. 
may  be  brought  by  owner,  for  conversion  of  bills  and  notes, 

955. 
ground  of  action,  title  and  conversion,  955. 
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may  be  suatained  by  maker  or  acceptor,  956« 

proof  and  aUegations  to  support  tbe  suit,  956. 

may  be  sustained  by  the  payee,  when,  955. 

and  by  tbe  indorsee,  when,  955. 

and  against  whom,  955. 

evidence  of  conversion  by  defendant,  955» 

and  what  amounts  to  a  conversion,  955. 

damages  in  the  action,  955. 

when  the  action  must  be  for  money  had,  dsc,  965. 

effect  of  a  recovery  in,  on  title,  955. 

TRUnSB  of  an  express  trust,  ri^t  to  sue,  967,  928. 


UaANOB,  what  is,  504,  708. 

USURY,  on  notes  made  in  one,  payable  in  another  8tate»  d2S-281,  509. 
payment  by  notes,  void  for,  298. 
on  notes  and  bills,  488-510. 
statutes  in  reference  to,  488-490. 
scope  of,  490. 
construction  of,  497-510. 
carried  forward  into  renewal  securities,  490. 
when  notes  and  bills  may  be  sold  at  an  under  value,  498. 
inception  of  accommodation  paper,  491,  499. 
sale  of  notes  and  bills  for  an  under  value  by  indorsement,  not 

usurious  here,  493. 
depositing  notes  as  collateral  secuiity  for  a  usurious  debt,  effect 

of.  404. 
usurious  renewals,  effect  of,  on  previous  security,  495. 
who  may  set  up  usurious  agreement,  note,  490. 
usury,  what  is  corrupt  agreement  for,  498. 
taking  more  than  law  allows,  by  mistake,  498. 
by  mistake  of  law,  usurious,  498. 
taking  compound  interest,  not  usurious,  499. 
taking  interest  in  advance,  when  usurious  and  when  not,  500. 
for  the  days  of  grace,  not  usurious,  501. 
defense  of  usury  must  be  strictly  proved,  502. 
taking  funds  below  par  on  a  discount,  504. 
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agreement  to  keep  bills  in  circulation,  504 

where  borrower  takes  property  at  exorbitant  price,  604. 

what  necessary  to  constitute,  504. 

excess  of  commission  over  interest  on  money  advanced,  charged 

by  broker,  505. 
agreement  for  an  insurance  on  a  discount,  505. 
commissions  on  acceptances,  &c.,  505. 
interest  and  forbearance,  meaning  of,  500. 
no  usury  on  loan  of  goods  and  cliattels,  507. 
exceptions  to  rule,  507. 
sales  of  credit,  not  within  statute,  506. 
taking  rate  of  exchange,  effect  of,  508,  510. 
See  Cormderaium,  Indorsement  and  Trantfer,  Indorser,  Ditchatge. 


V. 


VAXiUIl  RSOEIVBD,  formerly  necessary,  17. ' 

in  general  not  necessary,  203-206. 
not  necessary  on  negotiable  paper,  202. 
use  of,  in  notes  not  negotiable,  200,  585. 
in  notes  and  drafts  payable  in  specific  articles,  288- 
805. 

VARTANOB,  of  description  in  notice,  when  not  material,  WBNcUoeqfDie' 

Tumor,  800-802. 

VARTINO  AOOSPTANOB,  see  Q^al^fled  Aeeeptanee,  and  Aeeeptanee.  • 

VBNDZNO  FORaSD  PAPER,  effect  of.  241,  242,  486. 

party  vendiug,  responsible,  408-410. 

▼ZIRBCONT,  statute  and  law  of,  relating  to  notes  and  bills,  note,  888. 

VXROINIA,  statutes  of,  relating  to  bills  and  notes,  note,  888. 
Vol.  II.— 84 
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WAOBRZHO  OONTRAOTS,  Ulegal,  Y/hen,  511-^4. 

securities  founded  on,  void,  511-^14. 

certain  wagers  void  at  common  law,  477,  51L 

money  lent  to  game  with,  512,  613. 

analogous  cases,  512,  513. 

stock-Jobbing  contracts,  514. 

general  rule  in  relation  to  illegal  contracts,  514 


of  laches,  by  subsequent  promise,  869-878. 
of  acceptance,  540. 
by  payment,  871. 
what  is  not  waiver,  854. 
conditional  promise  is  not,  870-874 
evidence  of  promise  with  knowledge,  871,  87d. 
admission  of  liabUity.  872-874. 
of  demand  and  notice,  840-853. 
after  laches,  869-874,  602. 
Bee  Not^  of  Dishonor,  Fresenfynent,  Ac 


WANT  OF  OON8IDSRATION,  446-461. 

in  accommodation  paper,  446-455. 
In  notes  and  bills  made  or  accepted  as  a  gift,  456. 
where  the  thing  sold  was  of  no  value,  459. 
8ee  ConsideraHon. 

WANT  OF  SFFBOT8  or  funds,  effect  of,  857-863. 

excuses  presentment  for  payment,  when,  678. 
and  presentment  for  acceptance,  623-625. 
no  excuse  as  to  indorser,  627. 

WABRA1IT7  of  title,  238-241,  854 

that  paper  is  genuine,  238,  853. 

that  a  note  is  good  or  collectible,  831-837. 

implied  by  indorsement  or  transfer,  406-411. 

of  collection,  831-337. 

of  payment,  316,  331,  342. 

as  to  solvency  of  parties,  355. 

as  to  validity,  355. 

transferrer  liable  on  tictitious  or  forged  paper,  858. 

failure  of  title  is  fraud,  354 
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transferee  may  recoyer  consideration,  854. 

implied  that  there  is  no  legal  defense,  856. 

Bee  Ouaran^. 

WXFS.    See  Married  Woman. 

WISCONSIN,  statutes  of,  relating  to  notes  and  bills,'note,  888. 

WXTNBSSBSi  who  may  be,  969. 

subscribing,  991-995. 
against  executrix  of  payee,  990. 
surety  cannot  call  maker  as,  against  administrator,  990. 
maker  or  indorser  cannot  be^  in  action  against  executrix, 
990. 
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